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THE 


ECCLESIASTICAL    LAW. 


f^E  admiftas  (so  called  from  those  words  in  the  writ,  Prohibe^ 
mns  7ie  admittas)  is  a  writ  directed  to  the  bishop  at  the  suit  of 
one  who  is  patron  of  any  church,  and  he  doubts  that  the  bishop 
will  collate  a  clerk  of  his  own,  or  admit  a  clerk  presented  by 
another,  to  the  same  benefice :  then  he  that  doubts  it  shall  have 
this  writ,  to  prohibit  the  bishop  that  he  shall  not  collate  or  admit 
any  to  that  church,  pending  the  suit     Terms  of  the  L.  (a) 

« 

New  style;    Se^  ftfalmdar. 


jlJoetum* 

MOCTURN,  was  a  service  so  called,  from  the  ancient  Chris- 
tians rising  in  the  night  to  perform  the  same.  Gibs,  26S. 

Nomination  to  a  benefice.     See  WtntUtt^ 
Non-conformists.    See  S)i00eiitersf. 
Non- residence.     See  ltle0ilieilcr. 
Notable  goods.     See  MillSf. 


See  ^roctor^* 


1.   A    Notaty  was  anciently  a  scribe,  that  only  took  notes  or  Notary, 

minutes,  and  made  short  draughts  of  writings,  and  other  ^^^ 
instruments,  both  public  and  private.     But  at  this  day  we  call 


(a)  See  vol»  1.  ^.  31. 
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him  a  notary  public,  who  confirms  and  attests  the  truth  of  any 
deeds  or  writings,  in  order  to  render  the  same  authentic.  ^yL 
Par.  382. 

The  law  books  give  to  a  notary  several  names  or  appellations, 
as  acttiariuSi  registrarius^^  scrinarius,  and  such  like.  All  which 
words  are  put  to  signify  one  and  the  same  person.  But  in  Eng- 
land, the  word  registrarius  is  confined  to  the  ojQScer  of  some  court, 
who  has  the  custody  of  the  records  and  archives  of  such  court ; 
and  is  oftentimes  distinguished  from  the  actuary  thereof.  But  a 
register  ought  always  to  be  a  notary  public ;  for  that  seems  to 
be  a  necessary  qualification  of  his  office. 
Simed*"  2.  A  notary  public  is  appointed  to  this  office  by  the  arch- 

bishop of  Canterbury ;  who  in  the  instrument  of  appointment 
decrees,  that  "  full  faith  be  given,  as  well  in  as  out  of  judgment, 
"  to  the  instruments  by  him  to  be  made."  Which  appointment  is 
also  to  be  registered  and  subscribed  by  the  clerk  of  his  majesty 
for  faculties  in  Chancery.     1  Ought,  486.     AyL  Par,  385. 

By  41  Geo.  3.  {U,  K.)  c.  79.  it  is  enacted,  that  from  and- after 
August  1,  1801,  no  person  shall  be  sworn,  admitted,  and  inrol- 
led,  as  a   public  notary,  unless  such  person  shall  have   been 
bound,  by  contract  in  writing  or  by  indenture  of  apprenticeship, 
to  serve  as  a  clerk  or  apprentice,  for  the  space  of  not  less  than 
seven  years,  to  a  public  notaiy,  or  a  person  using  the  art  and 
mystery  of  a  scrivener  (according  to  the  privilege  and  custom  of 
the  city  of  London,  such  scrivener  being  also  a  public  notary), 
duly  sworn,  admitted,  and  inroUed,  and  that  such  person,  during 
the  said  term  of  seven  years,  shall  have  continued  in  such  service ; 
and  also  unless  every  such  person  who  shall,  from  and  afler  the 
said  first  day  of  August,  be  bound  by  contract  in  writing  or  in* 
denture  of  apprenticeship,  to  serve  as  a  clerk  or  apprentice  to 
any  public  notary  or   scrivener,  being   also  a   public  notary, 
shall,  within  three  months  next  after  the  date  of  every  such  con- 
tract or  indenture  of  apprenticeship,  cause  an  affidavit  to  be  made 
and  duly  sworn  by  one  of  the  subscribing  witnesses,  of  the  actual 
execution  of  every  such  contract  or  indenture  of  apprenticeship 
by  such  public  notary,  or  scrivener  (being  also  a  public  notary), 
and  the  person  so  to  be  bound  to  serve  as  a  clerk  or  apprentice 
as  aforesaid ;  and  in  every  such  affidavit  shall  be  specified  the 
names  of  every  such  public  notary  or  scrivener  (being  a  public  no- 
tary), and  of  every  such  person  so  bound,  and  their  places  of  abode 
respectively,  together  with  the  day  of  the  date  of  such  contract 
or  indenture  of  apprenticeship ;  and  every  such  afiidavit  shall  be 
sworn  and  filed  within  the  time  aforesaid,  in  the  court  where  the 
public  notary,  to  whom  every  such  person  respectively  shall  be 
bound  as  aforesaid,  shall  have  been  inroUed  as  a  notary,  with  the 
proper  officer  or  ofiicers,  or  his  or  their  respective  deputy  or  de- 
puties, who  shall  make  Or  sign  a  memorandum  of  the  day  of  filing 


Motatp^  public  < 

every  such  affidavit  on  the  back,  or  at  the  bottom  of  such  con- 
tract or  indenture*     §  2, 

And  from  the  said  first  day  of  August,  in. case  any  person 
shail,  in  his  own  name  or  in  the  name  of  any  other  person,  make, 
do,  act,  exercise,  or  execute  and  perform,  any  act,  matter,  or 
thing  whatsoever,  in  anywise  appertaining  or  belonging  to  the 
office,  function,  and  practice  of  a  public  notarv,  for  or  in  ex- 
pectation of  any  gain,  fee,  or  reward,  without  bemg  admitted  and 
inrolled,  every  such  person  for  every  such  offence,  shall  forfeit 
and  pay  the  sum  of  fifty  pounds,  to  be  sued  for  and  recovered  in 
manner  therein  mentioned.  §  1 1, 

And  whereas  the  incorporated  company  of  scriveners  of  Lon- 
don, by  virtue  of  its  charter,  hath  jurisdiction  over  its  members 
being  resident  within  the  city  of  London,  the  liberiies  of  West- 
minster, the  borough  of  South  wark,  or  within  the  circuit  of  three 
miles  of  the  said  city,  and  hath  power  to  make  good  and  whole- 
some laws  and  regulations  for  the  government  and  controul  of 
such  members,  and  the  said  company  of  scriveners  practising 
within  the  aforesaid  limits,  and  it  is  therefore  expedient  that  afi 
notaries  resident  within  the  limits  of  the  said  charter,  should 
come  into  and  be  under  the  jurisdiction  of  the  said  company ;  be 
it  therefore  enacted,  that  all  persons  who  may  hereafter  apply  for 
a  faculty  to  become  a  public  notary,  and  practise  within  the 
city  of  London  and  the  liberties  thereof,  or  within  the  circuit  of 
three  miles  of  the  same  city,  shall  come  into  and  become  mem- 
bers, and  take  their  freedom  of  the  said  company  of  scriveners, 
according  to  the  rules  and  ordinances  of  the  said  company,  on 
payment  of  such  and  the  like  fine  and  fees  as  are  usually  paid 
and  payable  upon  the  admission  of  persons  to  the  freedom  ojf  the 
said  company,  and  shall,  previous  to  the  obtaining  such  faculty, 
be  admitted  to  the  freedom  of  the  said  company,  and  obtain  a 
certificate  of  such  freedom,  duly  signed  by  the  clerk  of  the  same 
(company  for  the  time  being,  which  certificate  shall  be  produced 
to  the  master  of  faculties,  and  filed  in  his  office  prior  to  or  at 
the  time  of  issuing  any  faculty  to  such  person  to  enable  him  to 
practise  within  the  jurisdiction  of  the  said  company.  §  13. 

But  nothing  in  this  act  contained  shall  extend,  or  be  construed 
to  extend,  to  any  proctor  in  any  ecclesiastical  court  in  England ; 
nor  to  any  secretary  or  secretaries  to  any  bishop  or  bishops, 
merely  practising  as  such  secretary  or  secretaries;  or  to  any 
other  person  or  persons  necessarily  created  a  notary  public  for 
the  purpose  of»  holding  or  exercising  any  office  or  appointment, 
or  occasionally  performing  any  public  duty  or  service  under 
government,  and  not  as  general  practitioner  or  practitioners; 
any  thing  to  the  contrary  notwithstanding :  and  nothing  herein 
contained  shall  extend,  or  be  construed  to  exempt  any  proctor, 
being  also  a  public  notary,  from  the  pains,  penalties,  fprfeitu^^g, 
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and  disabilities,  by  this  act  imposed   upon  any   public  notary 
who  shall  permit  or  suffer  his  name  to  be,  in  any  manner,  used 
for,  or  on  account,  or  for  the  profit  and  benefit,  of  any  person  or 
persons,  not  entitled  to  act  as  a  public  notary.  §  14.  (1.) 
How  3.  A  notary  on  his  appointment  must  swear,  "  that  he  will 

sworn.  faithfully  exercise  the  office  of  notary  public ;  that  he  will  faith- 
folly  make  contracts,  wherein  the  consent  of  parties  is  required, 
by  adding  or  diminishing  nothing,  without  the  will  of  the  par- 
ties, that  may  alter  the  substance  of  the  fact ;  that  if  in  making 
any  instrument  the  will  of  one  party  only  is  required,  he  will  in 
such  case  add  or  diminish  nothing  that  may  alter  the  substance 
of  the  fact,  against  the  will  of  such  party ;  that  he  will  not  make 
instruments  of  any  contract,  in  which  he  shall  know  there  is  a 
violence  or  fraud ;  that  he  will  reduce  contracts  into  an  instru- 
ment or  re^ster ;  and  after  he  shall  so  have  reduced  the  same, 
that  he  will  not  maliciously  delay  to  make  a  public  instrument 
thereupon,  against  the  will  of  him  or  them,  on  whose  behalf 
such  contract  is  to  be  so  drawn :  Saving  to  himself  his  just  and 
accustomed  fees." 
His  office         4.  A  notary  public  (or  actuary)  that  writes  the  acts  of  court, 

tLtoti*^°'f  *^"S^^  "^^  ^^^y  ^  "^  chosen  by  the  judge,  but  approved  also  by 
suit  each  of  the  parties  in  suit ;  for  though  it  does  of  common  right 

belong  to  the  office  of  the  judge,  to  assume  and  choose  a  notary 
for  reducing  the  acts  of  court  in  every  cause  into  writing,  yet  he 
may  be  refused  by  the  litigants :  for  the  use  of  a  notary  was  in- 
tended, not  only  on  account  of  the  judge,  to  help  his  memory  in 
the  cause,  but  also  that  the  litigants  might,  not  be  injuried  by  the 
judge.  Al.  Par.  382. 
[  3  "I  And  particularly,  the  office  of  a  notary  in  a  judicial  cause  is 

employed  about  three  things :  First,  he  ought  to  register  and 
inroU  all  the  judicial  acts  of  the  court,  according  to  tne  decree 
and  order  of  the  judge,  setting  down  in  the  act  the  very  time  and 
place  of  writing  the  same.  Secondly,  he  ought  to  delivor  to  the 
parties,  at  their  especial  request,  copies  and  exemplifications  of 
all  such  judicial  acts  and  proceedings  as  are  there  enacted  and 


(1)  By  §  15.  all  persons  admitted  as  notaries  public  before  27 
June  180l,  may  act  as  such  notwithstanding  this  act.  By  §  16.  pecu* 
niary  penalties  imposed  for  offences  against  this  act  are  recoverable 
in  courts  at  Westminster  by  action  of  debt,  &c,  or  information,  with 
full  costs  to  plaintiff  if  he  recovers.  By  §  17.  limitation  of  actions 
against  persons  for  matters  done  in  pursuance  of  this  act,  3  months — 
General  issue  —  treble  costs. 

By  1  &  2  G.  4.  c.  48.  §  3.  nothing  in  41  G.  3.  (  U.K.)  e.  79.  shall 
extend  to  the  registrars  or  solicitors  of  the  universities  of  Oxford  or 
Cambridge,  or  to  the  steward  or  solicitors  of  any  college  or  hall  in 
either,  or  to 'the  chapter  clerk  of  any  cathedral  or  collegiate  church, 
acting  only  as  such  registrars,  &c. 


decreed.  And,  thirdl}^  he  ought  to  retain  and  keep  in  his  cus- 
tody the  originals  of  such  acts  and  proceedings,  commonly  called 
the  protocols  (icpoorei  KoaXa^  the  riMes^  or  Jirst  draughts)* 

5.  As  a  notary  is  a  public  person,  so  consequently  all  instru-  Autheotj- 
ments  made  by  him  are  called  public  instruments ;  and  a  judicial  ^^^^^^ 
register  of  record  made   by  him,  is   evidence  in  every  court,  ingg. 
according  to  the  civil  and  canon  law.     And  a  bishop's  register 
establishes  a  perpetual  proof  and  evidence,  when  it  is  found  in 

the  bishop's  archives ;  and  credit  is  given  not  only  to  the  ori- 
ginal, but  even  to  an  authentic  copy  exemplified.  AyL  Par.  886. 

And  one  notary  public  is  sufficient  fort  he  exemplification  of 
any  act ;  no  matter  requiring  more  than  one  notary  to  attest 
it.  Id. 

And  the  rule  of  the  canon  law  is,  that  one  notary  is  equal  to 
the  testimony  of  two  witnesses.     Gibs.  996. 

6.  [By  55  G.  3.  c.  184.  Sched.  Part  I.  tit  Faculty,  the  admi&*  Stamps, 
sion  of  a  notary  shall  be  upon  a  SO/,  stamp. 

And  every  notarial  act  shall  be  on  a  5s.  stamp.  Id.  tit.  Nota- 
rial ACT,  with  progressive  duty  of  5s.  on  every  meet  thereof  after 
the  first] 


T'HE  writ  of  assise  of  novel  disseisin  {noviB  disseisfue)  lieth, 
where  tenant  for  life,  or  tenant  in  fee  simple,  or  in  tail,  is  dis- 
seised of  his  lands  or  tenements,  or  put  out  thereof  against  his 
will.    F.N.B.  408. 

November  the  fifth.     See  ^oIUiap0^ 
Nuncupative  will.     See  WiiU0* 


i3Datl)«* 

1.  lyrONE  shall  bring  into  dispute  the  determinations  of  the  I*w£ulnfi4a 
church,  concerning  oaths  to  be  taken  in  the  ecclesiastical  ^r^V^' 
or  in  the  temporal  courts ;  on  pain  of  being  declared  an  heretic     **       -^ 
Arund.  Lind.  297. 

As  we  confess  that  vain  and  rash  swearing  is  forbidden  Chris- 
tian men  by  our  Lord  Jesus  Christ,  and  James  his  apostle;  so 
we  judge  that  Christian  religion  doth  not  prohibit,  but  that 
a  man  may  swear  when  the  magistrate  requireth,  in  a  cause  of 
faith  and  charity,  so  it  be  done  according  to  the  prophet's  teach-^ 
ing,  in  justice^  judgment^  and  truth,     jfrt.  39. 
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4  ^atl)0. 

The  giving  of  every  oath  must  be  warranted  by  act  of  parlia- 
ment, or  by  the  common  law  time  out  of  mind.    2  Inst,  73. 

Oath  ex  ^*  ^^^  ^^^^  ^^  ^ff^^^j  is  an  oath  whereby  any  person  may  be 

officia         obliged  to  make  any  presentment  of  any  crime  or  offence,  or  to 

confess  or  accuse  himself  or  herself,  of  any  criminal   matter  or 

thing,  whereby  he  or  she  may  be  liable  to  any  censure,  penalty 

or  punishment  whatsoever. 

By  a  canon  of  archbishop  Boniface :  Laymen  shall  be  com- 
pelled by  excommunication^  if  need  be,  to  take  an  oath  to  speak  the 
truth,  "when  enquiry  shall  be  Ttiade  by  the  prelates  and  judges  eccle- 
siasticaljjbr  the  correction  of  sins  and  excesses.     Lind.  109. 

Afterwards,  E.  4fJ.     In  the  time  of  the  parliament,  the  lords 
of  the  council  at  Whitehall  demanded  of  Popham  and  Coke 
chief  justices,  upon  motion  made  by  the  commons  in  parliament, 
in  what  cases  the  ordinary  may  examine  any  person  ex  officio 
upon  oath.   And  upon  good  consideration  and  view  of  the  books, 
they  answered  to  the  lords  of  the  council  at  another  day  in  the 
council  chamber:    1.  That  the  ordinary  cannot  constrain  any 
man,  ecclesiastical  or  temporal,  to  swear  generally  to  answer  to 
such  interrogatories  as  shall   be  administered  unto  him;   but 
ought  to  deliver  to  him  the  articles  upon  which  he  is  to  be  ex- 
amined, to  the  intent  that  he  may  know  whether  he  ought  by  the 
law  to  answer  to  them.     And  so  is  the  course  of  the  chancery ; 
the  defendant  hath  a  copy  of  the  bill  delivered  unto  him,  or 
otherwise  he   need  not  answer  it.     2.  That  no  man,  ecclesi- 
astical or  temporal,  shall  be  examined  upon  the  secret  thoughts 
of  his  heart,  or  of  his  secret  opinion ;    but  something  ought  to 
be  objected  against  him,  which  he  hath  spoken  or  done.  3.  That 
p  g  -|     no  layman  may  be   examined  ex  officio,  except  in  two  causes 
(matrimonial  and  testamentary);  and  that  was  grounded  upon 
great  reason :    for  la)rmen   for  the  most  part  are  not  lettered, 
wherefore  they  may  easily  be  inveigled  and  intrapped,  and  prin- 
cipally in  heresies  and  errors.     12  Co,  26. 

Again,  H.  13  J.  Dighton  and  Holfs  case.  They  were  com- 
mitted by  the  higH  commissioners,  because  they  refused  to  take 
the  oath  ex  officio ;  whereupon  an  habeas  corpus  being  awarded, 
it  was  returned,  that  they  were  committed,  because  they  being 
cofnvented  for  slandrous  wordi,  against  the  book  of  common 
prayer  and  the  government  of  the  church,  and  being  tendered 
the  oath  to  be  examined  upon  these  causes,  they  refused,  and 
were  therefore  committed.  And  after  three  terms  deliberation, 
the  court  riaw  gave  their  resolution,  that  they  ought  to  be  de- 
livered. And  3ie  reason  thereof  Coke  chief  justice  declared  to 
be,  because  this  examination  is  made  to  cause  them  to  accuse 
themselves  of  the  breach  of  a  pe^nal  law ;  which  is  against  law, 
for  they  ought  to  proceed  against  them  by  witnesses,  and  not 
infbrce  them  to  take  an  oath  to  accuse  tkemsdves,   Cro,  Ja.  388. 
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Finally,  by  the  statute  of  13  C  2.  r.12.  it  is  enacted,  that  it 
shall  not  be  lawful  for  any  person  exercising  ecclesiastical  juris- 
diction, to  tender  or  administer  to  any  person  whatsoever,  the 
oath  usually  called  the  oath  ex  officio,  or  any  other  oath,  whereby 
such  person  to  whom  the  same  is  tendered  or  administered,  may 
be  charged  or  compelled  to  confess,  or  accuse,  or  to  purge  him 
or  herself  of  any  criminal  matter  or  thing,  whereby  he  or  she 
may  be  liable  to  censure  or  punishment. 

But  in  other  cases,  where  the  course  of  the  ecclesiastical  courts 
hath  been,  to  receive  answers  upon  oath,  they  may  still  receive 
them.  And  therefore  in  the  case  of  Hem  and  Bnmn,  71  51  C  2. 
where  a  suit  was  for  payment  of  the  pn^rtion  assessed  towards 
the  repair  of  the  church,  the  defendant  offering  to  give  in  his 
answer,  but  not  upon  oadi,  prayed  a  prohibition,  because  it  was 
refiised.  The  court,  afier  hearing  arguments,  denied  the  pro- 
hibition ;  for  they  said,  it  was  no  more  than  the  chancery  did  to 
make  defendants  answer  upon  oath  in  such  like  cases.  Kjihs*  1011. 
1  VenJhr.  SS9. 

And  some  years  before  that,  in  the  case  of  Goulson  and  Wain^ 
'anight,  it  was  held  by  the  court,  that  if  articles  ex  officio  are  ex- 
hibited in  the  spiritual  court  for  matters  criminal,  and  the  party 
is  required  to  answer  upon  oath,  he  may  have  a  prohibition :  but  [  6  ] 
if  it  be  a  cvtM  matter,  he  cannot  do  so,  for  then  he  is  bound  to 
answer.     Gf/ft^.  1011.  1  SfW.  374. 

3.  The  oath  of  calumny  was  required  by  the  Roman  law,  of  Oath  of 
all  persons  engaged  in  any  lawsuit,  obliging  both  plainti£&  and  *^*"""y' 
defendants,  at  the  beginning  of  the  cause,  to  sWear  that  their 
demands  and  their  defences  were  sincere  and  upright,  without 
any  intention  to  give  unnecessary  trouble,  or  to  use  quirks  and 
cavils.     I  Domat.  439. 

And  by  a  legatine  constitution  of  Otho  it  is  thus  ordained : 
The  oath  ^calumny,  in  causes  ecclesiastical  and  civil,  for  speak- 
ing the  truth  in  spirituals  whereby  the  truth  may  be  more  easily 
discovered,  and  causes  more  speedily  determined,  we  ordain  for 
the  fiitore  to  be  taken  in  the  kingdom  of  England,  according  to 
the  canonical  and  legal  sanction,  the  custom  obtained  to  the  con^ 
trary  notwithstanding.     Athon.  63. 

The  oath  of  calumny]  Which  oath  was  this :  "  You  shall 
"  swear,  That  you  believe  the  cause  you  move  is  just :  That 
"  you  will  not  deny  any  thin?  you  believe  is  truth,  when  you 
"  are  asked  of  it :  That  you  will  not  (to  your  knowledge)  use 
"  any  felse  proof:  That  you  will  not  out  of  fraud  request  any 
'*  delay,  so  as  to  protract  the  suit:  That  you  have  not  given  or 
''  promised  any  thing,  neither  will  give  or  promise  any  thing,  in 
"  order  to  obtain  the  victory,  except  to  such  persons  to  whom 
^  the  laws  and  the  canons  do  permit:  So  help  you  God*" 
Conset,  91 

B  4 
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Ctf  calumny]  Jusjurandum  calumnise^;  sc.  vltandse:  for  the 
avoiding  of  calumny.     Athon.  60. 

To  be  taken]  And  this  both  by  the  plaintiff  and  the  defendant. 
Which  if  they  shall  refuse  respectively,  the  plaintiff  in  such  case 
shall  lose  his  cause,  and  the  defendant  shaU  be  taken  as  having 
confessed,     jithoru  60. 

The  custom  obtained  to  the  contrary  notwithstandir^']  By  this  it 
appeareth,  that  by  the  custom  of  the  realm  of  England  the  oath 
of  calumny  was  not  to  be  administered.  Nevertheless  this 
custom  was  not  so  general  as  in  this  canon  is  alleged.  The  case 
•  was  thus :  Laymen  were  free  by  the  custom  of  the  realm  from 

taking  of  that  oath,  unless  it  were  in  causes  matrimonial  and 
testamentary;  and  in  those  two  cases  the  ecclesiastical  judge 
might  examine  the  parties  upon  their  oath,  because  contracts  of 
matrimony,  and  the  estates  of  the  dead,  are  many  times  secret, 
[  7  ]  and  do  not  concern  the  shame  and  infamy  of  the  party,  as  adul* 
tery,  incontinency,  simony,  heresy,  and  such  like.  And  this 
appeareth  by  two  writs  in  the  register,  directed  to  the  sheriff,  to 
prohibit  the  ordinaries  from  calling  laymen  in  that  oath  against 
their  wills,  except  in  those  two  cases.  2  Inst.  657*  12  Co.  2G. 
Gibs.  1011. 

But  this  custom  extended  not  to  those  of  the  clergy,  but  to 
lay  people  only ;  for  that  t^^y  of  the  clergy,  being  presumed  to 
be  learned  men,  were  better  able  to  take  the  oatu  of  calumny* 
2  Inst.  657. 

But  if,  in  a  penal  law,  the  jurisdiction  of  the  ordinary  be  saved, 
as  by  1  Eliz.  for  hearing  of  masses,  or  by  13  Eliz.  for  usury,  or 
the  like,  neither  clerk  nor  layman  shall  be  compelled  to  take  the 
oath  of  calumny ;  because  it  may  be  an  evidence  against  him  at 
tlje  common  law,  upon  the  penal  statute.   2  Inst.  657.  12  Co.  27. 

This  oath  had  long  continuance  in  the  ecclesiastical  court : 
and  it  had  the  warrant  of  an  act  of  parliament,  in  2  H.  4.  c.  15. 
whereby  it  was  enacted,  that  diocesans  shall  proceed  according  to 
the  canonical  sanctions ;  which  act  was  repealed  by  25  H.  8.  c,  24. 
but  was  revived  in  the  reign  of  queen  Mary,  and  then  all  the 
martyrs  who  were  burnt  were  examined  upon  their  oaths ;  and 
then  again  by  the  1  Eliz.  ^.  ] .  it  was  finally  repealed.  And  the 
matter  touching  this  oath  at  this  dav  standeth  thus :  It  is  con- 
fessed, as  well  by  the  said  provincial  constitution  of  OMo,  as  by 
the  register,  that  the  said  constitution  was  against  the  custom  of 
the  realm :  and  no  custom  of  the  realm  can  be  taken  away  by 
a  canon  of  the  church,  but  only  by  act  of  parliament ;  and  es- 
pecially in  case  of  an  oath,  which  is  so  sacred  a  thing,  and  which 
generally  concerneth  all  the  nobility,  gentry,  and  commonalty  of 
the  realm  of  both  sexes :  And  by  the  statute  of  the  25  If.  8.  c.  1 9. 
no  canon  against  the  king's  prerogative^  the  law,  statutes,  or  cus- 


torn  of  the  realm,  is  of  force;  which  is  but  declaratory  of  the 
common  law.     2  Inst  Q5B.  12  Co.  29. 

So  that  the  result  of  the  matter,  upon  these  premises,  will  be 
this :  So  far  as  this  constitution  was  against  the  custom  of  the 
reahn,  it  is  of  no  avail :  so  far  as  it  is  warranted  by  the  custom, 
it  is  still  of  force ;  and  consequently  extendeth  to  the  clergy,  and 
to  laymen  in  cases  matrimonial  and  testamentary,  and  also  to 
persons  who  take  the  said  oath  voluntarily,  and  not  by  com- 
pulsion. 

For  the  writs  in  the  register  do  only  require,  that  laymen  be     [  8  ] 
not  compelled  to  answer  against  their  will ;  so  that  if  any  assent 
to  it,  and  take  it  without  exception,  this  standeth  with  law. 
12  Co.  27. 

4.  The  voluntary  or  decisive  oath,  is  given  by  one  party  to  the  The  Tolun- 
other,  when  one  of  the  litigants,  not  l)einff  able  to  prove  his  ^^^JS^ 
charge,  ofiers  to  stand  or  fall  by  the  oath  of  his  adversary ; 

which  the  adversary  is  bound  to  accept,  or  to  make  the  same 
proposal  back  again,  otherwise  the  whole  shall  be  taken  as  con- 
fessed by  him.     fVood  Civ.  Zr.  S14.  (A) 

And  this  seemeth  to  have  some  foundation  in  the  common 
law,  in  what  is  called  waging  of  law ;  which  is  a  privilege  that 
the  law  giveth  to  a  man,  by  his  own  oath  to  free  himself,  in  an 
action  ofdebt  upon  a  simple  contract.  1  Inst.  155,  1 57.  2  Inst.  45. 

But  this  oath,  in  the  ecclesiastical  courts,  is  now  obsolete,  and 
out  of  use*     1  Ought.  176. 

5.  The  oath  of  trtdh,  is  when  the  plaintiff  or  defendant  is  ^^  ^ 
sworn  upon  the  libel  or  allegation,  to  make  a  true  answer  of  his  ^''^  * 
knowledge  as  to  his  own  ract,  and  of  his  belief  of  the  fact  of 
others.     This  di£fers  from  the  former,  for  it  is  not  decisive ;  and 

the  plaintiff  or  defendant  may  proceed  to  other  proofs,  or  prove 
the  contrary  to  what  is  sworn.     Wood  Civ.  Zf.  314. 

6.  The  oath  of  malice,  is  when  the  party  propiment  swears  Oatfa  of 
that  he  doth  not  propose  such  a  matter  or  allegation,  out  of  ™*licc- 
malice,  or  with  an  intent  unnecessarily  to  protract  the  cause. 

1  Ought.  158. 

And  this  oath  may  be  administered  at  any  time  during  the 
suit,  at  the  judge's  discretion,  whether  the  parties  consent  to  it 
or  not     Id, 

7.  The  necessary  or  suppletory  oath,  is  given  by  the  judjre  to  Suppletmy 
the  plaintiff  or  defendant,  upon  half  proof  already  made.     This  ****** 
being  joined  to  the  hoidpiroof  supplies,  and  gives  su£Scient  power 

to  the  judge  to  condemn  or  absolve.     It  is  called  the  necessary 

oatfa,  because  it  is  given  out  of  necessity,  at  the  instance  of  the 

party,  whether  the  other  party  will  consent  to  it  or  not.     But 
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(h)  Qui  jusjurandum  defert  prior  de  calumnia  debet  jurare  si  hoc 
exigaiur.    Dig.  12.  2«  34.  §  4. 
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when  the  judge  doth  administer  it,  he  ought  first  to  be  satisfied, 
that  there  is  an  half  proof  already  made,  by  one  unexceptionable 
witness,  or  by  some  other  sort  of  proof.  If  the  cause  is  of  an 
[  9  ]  high  nature,  and  there  is  a  temptation  to  perjury ;  or  if  it  is  a 
criminal  cause ;  or  if  more  witnesses  might  be  produced  to  the 
same  fact;  then  this  oath  cannot  take  place.  Wood  Civ.  £.314. 
Ai/L  Par.  391. 

Before  the  delegates  at  Sergeants  Inn,  Jan.  22,  1717.  fVil- 
Hams  and  Lady  Bridget  Osborne.  The  question  below  was, 
whether  Mr.  Williams  was  married  to  the  lady  Bridget  Osborne, 
the  minister  who  performed  the  ceremony,  having  formerly  con- 
fessed it  extrajudicially,  but  now  denying  it  upon  oath.  So  that 
there  being  variety  of  evidence  on  both  sides,  the  judge  upon 
hearing  the  cause  required,  according  to  the  method  of  eccle- 
siasticdi  courts,  the  oath  of  the  party,  which  the  civilians  term 
the  suppletory  oath,  that  he  was  really  married  as  he  supposeth 
in  his  libel  and  articles.  The  accepting  this  oath  (as  was  agreed 
on  botli  sides)  is  discretionary  in  the  judge,  and  is  only  used 
where  there  is  but  what  the  civilians  esteem  a  semiplena  proba- 
tio ;  for  if  there  be  full  proof,  it  is  never  required ;  and  if  the 
evidence  doth  not  amount  to  a  half  proof,  it  is  never  granted, 
because  this  oath  is  not  evidence  strictly  speaking,  but  only  con- 
firmation of  evidence ;  and  if  that  evidence  doth  not  amount  to 
a  half  proof,  a  confirmation  of  it  by  the  party's  own  oath,  will 
not  alter  the  case.  Upon  admitting  the  party  to  his  suppletory 
oath,  the  lady,  appeals  to  the  delegates.  So  that  the  question 
now  was  not  upon  the  merits,  whether  there  really  was  a  mar- 
riage or  not,  but  only  upon  the  course  of  the  ecclesiastical  courts, 
whether  the  judge  in  this  case  ought  to  have  admitted  Mr.  Wil- 
liams to  his  suppletory  oath,  as  a  person  that  had  made  an  half 
proof  of  that  which  he  was  then  to  confirm.  The  questions 
•  before  the  delegates  were  two :  First,  whether  the  suppletory 
oath  ought  to  be  administered  in  any  case  to  infbrce  a  half  proof : 
And,  secondly,  admitting  it  might,  whether  the  evidence  in  this 
case  amounted  to  a  half  proo^  so  as  to  entitie  Mr.  Williams  to 
pray  that  his  suppletory  oath  might  be  received.  As  to  the 
first,  it  was  argued  to  be  against  all  the  rules  of  the  common 
law,  that  a  man  should  be  a  witness  in  his  own  cause.  It  is  not 
allowed  in  the  temporal  courts  in  any  case  but  that  of  a  robbery, 
which  being  presumed  to  be  secret,  the  party  is  admitted  to  be 
a  witness  for  himself.  In  the  temporal  courts  no  man  can  be 
examined  that  has  any  interest,  though  he  be  no  party  to  the 
suit.  On  the  other  side  many  authorities  and  precedents  were 
cited  out  of  the  dvil  law,  to  prove  this  practice  of  allowing  a 
suppletory  oath.  And  therefore  the  court  held,  that  by  Uie 
canon  and  civil  law,  the  party  agent,  making  a  half  proof,  was 
entitied  to  pray  that  his  suppletory  oath  might  be  received: 


And  though  it  be  against  the  rules  of  the  common  law,  yet  this 
being  a  cause  of  ecclesiastical  cognizance,  the  civil  and  not  the 
common  law  is  to  be  the  measure  of  their  proceedings ;  and 
therefore  this  practice  being  agreeable  to  the  civil  law,  is  well 
warranted  in  all  cases  where  the  civil  law  is  the  rule,  and  the 
exercise  of  it  lies  in  the  discretion  of  the  judge.  Secondly,  it 
being  therefore  established,  that  a  person,  making  half  proof,  is 
entitled  to  his  oath,  the  next  question  was,  What  is,  according  to 
the  notion  of  the  civilians  and  canonists,  a  half  proof?  With 
tliem  it  was  argued  on  the  behalf  of  the  lady,  that  nothing  is 
esl^med  as  a  full  proof,  unless  there  be  two  positive  unexcep- 
tionable witnesses  to  the  very  matter  of  fact,  as  to  the  marriage ; 
that  a  half  proof,  which  is  the  next  degree  of  evidence,  is  what  is 
affirmed  by  the  oath  of  one  witness  as  to  the  principal  fact,  and 
confirmed  by  concurrent  circumstances  :  It  must  be  by  one  wit- 
ness ;  it  must  be  evidence  that  concludes  necessarily,  and  not  by 
presumption;  there  must  be  no  presumption  to  encounter  it; 
and  the  witness  must  be  of  good  repute:  TTiat  matrimonial 
causes  require  the  greatest  certainty ;  and  where  that  is  the  sole 
question,  the  proof  ought  to  be  fuller  than  where  it  comes  in  by 
incident,  as  on  granting  administration.  To  this  it  was  answered 
on  the  other  side,  that  half  proof  implies  no  more  than  what  the 
common  lawyers  call  presumptive  evidence ;  and  that  is  properly 
called  presumptive  evidence,  which  hath  no  one  positive  witness 
to  support  it,  but  relies  only  on  the  strength  of  circumstances. 
And  when  there  is  one  witness,  who  deposeth  directly  to  the 
principal  fact,  this  immediately  ceaseth  to  bear  the  name  of  pre- 
sumption, and  assumes  that  of  positive  evidence.  And  that 
which  in  the  temporal  courts  passeth  for  positive  evidence,  is  the 
same  degree  of  evidence  with  the  full  proof  of  the  canonists  and 
civilians.  The  suppletory  oath  doth  ex  vi  termini  import,  that 
there  has  been  no  one  positive  witness  to  the  principal  fact;  and 
he  that  demands  to  be  admitted  to  take  his  oath,  doth  thereby 
admit  that  he  hath  produced  no  conclusive  evidence  to  the  point 
in  issue,  and  therefore  the  party  himself  supplies  the  place  of  the 
witness.  There  is  no  fixing  the  bounds  of  an  half  proof;  for  in 
many  cases  circumstances  may  overbear  positive  evidence :  and 
then  if  those  circumstances  should  not  be  esteemed  to  amount  to 
an  half  proof,  when  the  positive  evidence  would  exceed  it;  that 
would  be  to  overthrow  the  positive  evidence,  by  that  which  is  not  [11] 
so  strong.  Half  proof  therefore  they  concluded  to  be,  that  de- 
gree of  evidence  which  would  incline  a  reasonable  man  to  either 
side  of  the  question ;  and  implies  in  the  notion  of  it,  that  a  posi- 
tive Witness  hath  not  deposed  to  the  principal  fact  And  in  this 
case,  though  there  was  no  positive  conclusive  evidence,  but  only 
such  as  depended  on  circumstances,  as  confessions,  and  letters^ 
and  unusual  familiarities,  yet  the  court  thought  it  amounted  to 
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Oath  in 
animam 
domini. 


Oath  of  da- 
mages. 

Oalhof 
costs. 


[  12] 


Oath  of 
purgation. 


an  half  proof  (c\  and  consequently  that  the  dean  of  the  arches 
had  done  right,  in  admitting  Mr.  Williams  to  his  suppletory 
oath:  And  therefore  they  dismif»sed  the  appeal,  with  150/.  costs. 
Sir.  80. 

The  party  praying  this  oath,  must  exhibit  a  schedule  ingrossed, 
with  his  hand  to  it,  wherein  is  written  so  much  as  is  proved  more 
than  half  prooi^  or  half  proof;  and  must  take  his  oath  to  speak 
the  truth  of  his  own  certain  knowledge.     1  Ought.  177.  {d) 

8.  By  the  ancient  canon  law,  a  proctor  having  a  special  proxy, 
may  take  the  oath  of  calumny,  and  may  swear  m  animam  domini  s 
upon  the  soul  of  his  client.     Wood  Civ.  L,  298. 

But  by  Can.  132.  It  is  ordained,  that  forasmuch  as  in  the 
probate  of  testament  and  suits  for  administration  of  the  goods  of 
persons  dying  intestate,  the  oath  usually  taken  by  proctors  of 
courts.  In  animam  constituentisj  is  found  to  be  mconvenient; 
therefore  from  henceforth  every  executor,  or  suitor  for  adminis- 
tration, shall  personally  repair  to  the  judge  in  that  behalf,  or  his 
surrogate,  and  in  his  own  person  (and  not  by  proctor)  take  the 
oath  accustomed  in  these  cases. 

9.  The  oath  in  litem^  or  of  damages^  is  that  by  which  tlie  plain- 
tiff estimates  the  damages  in  the  loss  of  any  thing;  and  which 
the  judge  may  allow  or  moderate.     Wood  Civ.  L.  3l4t. 

10.  The  oath  of  expences  and  costs^  is  where  the  litigant  (which 
gained  the  sentence  or  decree),  upon  the  taxing  of  costs,  affirms 
upon  his  oath  that  these  charges  were  necessarily  expended  by 
hmi  in  the  prosecution  of  his  suit.     Wood  Civ.  L.  31 4. 

All  these  oaths  are  unknown  to  the  common  law,  but  they 
were  all  used  in  the  courts  governed  by  the  civil  or  canon  law. 
Wood  Civ.  L.Sl^. 

But  they  are  only  made  use  of  in  civil  causes,  and  cannot  be 
properly  applied  to  criminal.  Wood  Civ.  L.  333.  But  the  oath 
next  following  regardeth  only  criminal  cases :  That  is  to  say, 

1 1.  The  oath  of  purgation^  which  oath  was  administered  where 
the  defendant  was  suspected  to  be  guilty ;  and  if  he  swore  that  he 
was  innocent,  and  produced  honest  men  for  his  compurgators, 
he  was  to  be  discharged.  If  he  could  not  bring  such  compur- 
gators, to  swear  that  they  also  believed  him  innocent,  he  was 
esteemed  as  convicted  of  such  crime.     Wood  Civ.L.  332. 

But  by  the  aforesaid  act  of  the  13  C.  2.  c.  12.  it  shall  not  be 


(c)  See  (EEbitimce,  1.  in  note. 

{d)  According  to  civilians  this  oath  is  not  tendered  by  either  party, 
but  required  by  the  judge  inopid  probationum,  and  it  is  either  sup- 
pUtory  or  purgatoryy  according  as  it  is  tendered  to  the  plaintiff  or 
defendant ;  but  they  agree  that  it  ought  rarely  to  be  used,  the  maxim 
l^eing,  adore  non  probante,  reus  absolvitur.  See  Huber  ad  Dig4 12* 
2.  12. 


lawful  for  any  person  exercising  ecclesiastical  jurisdiction,  to 
tender  or  administer  to  any  person,  any  oath  whereby  such 
person  to  whom  the  same  is  tendered  or  administered,  may  be 
charged  or  compelled  to  confess,  or  accuse,  or  to  purge  him  or 
herself  of  any  criminal  matter  or  thing,  whereby  he  or  she  may 
be  liable  to  censure  or  punishment 

12.  Besides  the  above  recited,  there  are  also  divers  other  oaths  Other  (Mths 
of  use  in  the  courts:  As,  the  oath  of  the  proctor,  that  he  hath  jjj*"*™ 
not  questioned  the  witnesses ;  the  oath  of  the  proctor,  concern- 
ing his  bill  of  costs ;  the  oath  of  the  party,  for  the  obtaining  of 
absolution,  that  he  will  stand  to  the  law,  and  obey  the  commands 
of  the  church ;  the  oath  of  the  party,  on  his  being  admitted  in 
forma  pauperis ;  the  oath  of  the  party,  concerning  matter  newly 
come  to  his  knowledge ;  the  oadi  of  the  party  that  he  believes 
he  can  prove  the  matter  alleged ;  the  oath  of  a  creditor,  concern- 
ing his  debt ;  the  oath  of  an  executor,  administrator,  accountant, 
diurchwardens,  questmen,  curates,  preachers,  schoolmasters, 
physicians,  surgeons,  midwives,  and  other  such  like.  1  Ought* 
176. 

IS.  The  oath  of  allegiance  is  veiy  antient :  and  by  the  com-  Oath  of 
mon  law,  every  freeman  at  his  age  of  twelve  years  was  required,  «l>eg>Mice, 
in  the  leet  (if  he  were  in  any  leet),  or  in  the  toum  (if  he  were  not 
in  any  leet),  to  take  the  oath  of  allegiance.     2  Inst.  73. 

But  the  clergy,  not  being  bound  to  attend  at  the  toum  or  leet, 
were  consequendy  so  far  exempted  from  taking  this  oath  of 
all^iance.     2  Inst.  121.    IH.H.M. 

But  they  were  bound  nevertheless  to  do  homage  to  the  king, 
for  the  lands  held  of  him  in  right  of  the  church.     1  H.  i/.  7 1,  72.  Oath  of 

14.  The  oath  cli  mjpremacy  came  in  afler  the  reformation,  in  »«pren»cy- 
consequence  of  abolishing  die  papal  authority.     And  this  oath    L  ^^  ] 
all  cler^men  especially  were  bound  to  take. 

15.  Tne  oath  of  abjuration  came  in  after  the  revolution;  re-  Oath  of  ah- 
ceived  some  alterations  in  the  first  year  of  queen  Anne ;  and  juration, 
again  in  the  first  year  of  king  George  the  first ;  and  finally  in  the 

sixth  year  of  king  George  the  third.     And  this  oath,  together  . 
with  the  oaths  of  allegiance  and  supremacy,  all  clergymen  as  well 
as  others  are  bound  to  take,  on  their  being  promoted  to  offices. 

16.  In  all  cases  wherein  by  any  act  of  parliament  an  oath  shall  Oaths  of 
be  allowed,  authorised,  or  required,  the  solemn  affirmation  or  declar-  ^^JjJ'^'Jj,  . 
ation  of  any  of  the  people  called  quakers  shall  be  allowed  instead  |^  ^^  jg* 
of  such  oath,  although  no  particular  or  express  provision  be  made  s.  is.'  as 
for  that  purpose  in  such  act.     22  G.  2.  c,  46.  §  36.  commented 

And  if  any  person  making  such  affirmation  or  declaration,  i^T^^^.i 
shall  be  lawfully  convicted  of  having  wilfully,  &lsely,  and  cor- 
ruptly affirmed  or  declared  any  matter  or  uiing,  which  if  the 
same  had  been  deposed  upon  oath  in  the  usual  form,  would  have 
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amounted  to  wilful  and. corrupt  peijury;  he  shall  suffer  as  in 
cases  of  perjury.     22  G.  2.  cA6.  §36, 

But  no  Quaker  by  virtue  hereof  shall  be  qualified  or  permitted 
to  give  evidence  in  any  criminal  cases,  or  to  serve  on  juries,  or 
to  bear  any  office  or  place  of  profit  in  the  government     §37. 

17.  By  the  22  G.  2.  c.  30.  Every  person  being  a  member  of 
the  protestant  episcopal  church,  known  by  the  name  of   Unitas 

frairum^  or  the  united  brethren,  which  church  was  formerly  set- 
tled in  Moravia  and  Bohemia^  and  are  now  in  Prmsia^  Poland^ 
Silesia^  Lusatia^  Germany^  the  United  Provinces,  and  also  in  his 
majesty's  dominions,  who  shall  be  required  to  take  an  oath,  shall 
be  allowed  instead  of  such  oath  to  make  their  solemn  affirmation: 
But  this  not  to  qualify  them  to  give  evidence  in  a  criminal 
cause,  or  to  serve  on  juries. 

18.  Such  oaths  ought  to  be  imposed  on  heathens  and  Jews, 
which  they  allow  to  be  obligatory.     Wood  Civ.  L.  313. 

Thus  a  Jew  is  to  be  sworn  upon  the  old  testament ;  and  per- 
jury upon  the  statute  may  be  assigned  upon  this  oath.  2  Keb. 
314.  See  Jew. 

And  when  Jews  take  the  oath  of  abjuration,  the  words  [on  the 
true  faith  of  a  Christian]  shall  be  omitted.  10  G.  c*.  §18. 

Thus  also  Mahometans  shall  be  sworn  upon  the  Koran. 
Str.  1 1 04. 

In  the  case  of  Omichund  and  Barker,  H.  iSG.2.  a.  commission 
issued  out  of  chancery,  to  take  the  answer  of  Omichund  the  de- 
fendant, and  the  depositions  of  several  witnesses,  who  were 
heathens  of  the  Gentou  religion,  in  their  own  country  manner,  at 
Calcutta  in  the  East  Indies ;  and  the  commission  being  executed 
and  returned,  the  depositions  were  allowed  to  be  read  in  the 
court  of  chancery,  by  lord  Hardwicke,  assisted  by  the  two  lords 
chief  justices  and  the  lord  chief  baron.  The  manner  of  taking 
which  oath  was  thus:  there  were  three  bramins  or  priests 
present,  and  the  oath  being  interpreted  to  each  witness,  the 
witness  touched  the  feet  of  one  of  die  bramins,  and  two  being 
bramins  or  priests  did  touch  his  hand.     2  Ab?\  Eq.  Cas.  397. 

At  the  rebel  assizes  at  Carlisle,  in  the  year  1 745,  many  of  the 
Scotch  witnesses  refusing  to  be  sworn  otherwise  than  in  their  own 
country  manner;  the  judges  so  far  submitted,  as  to  allow  them 
to  be  sworn  after  the  Scotch  manner  for  finding  the  bills,  by  the 
grand  jury,  but  did  not  admit  it  upon  the  trials. 

19.  By  the  25  C  2.  c.  2.  Every  person  who  shall  be  admitted 
into  any  office  civil  or  military,  or  shall  receive  any  pay  by  reason 
of  any  patent  or  grant  from  the  king,  or  shall  have  any  command 
or  place  of  trust  in  England  or  in  the  navy,  or  shall  have  any 
service  or  emplo}n[nent  in  the  king's  household,  shall  within 
three  months  afl^nr  his  admission  receive  the  sacrament  according 
to  the  usage  of  the  church  of  England,  in  some  public  church  on 
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the  Lord's  day,  immediately  after  divine  service  and  sermon  i 
and  in  the  court  where  he  takes  the  oaths  (as  hereunder  men- 
tioned) he  shall  first  deliver  a  certificate  of  such  his  receiving  the 
sacrament,  under  the  hands  of  the  minister  and  churchwardens, 
and  shall  then  make  proof  of  the  truth  thereof  by  two  witnesses 
on  oath.  And  they  shall  also,  when  they  take  the  said  oaths, 
make  and  subscribe  the  declaration  against  transubstantiation. 
$  2,  3. 9.  [But  this  declaration  cannot  now  be  required  of  those 
catholicks  who  shall  take  and  subscribe  the  declaration  and  oath 
mtroduced  by  31  G.  3.  c.  32.  Vtd.  in/ray  20  J5.] 

Am/  office  civil  or  military}  Ecclesiastical  offices  do  not  seem  to 
be  included  within  this  description :  and  consequently  it  seemetb 
not  requisite  for  clergymen,  in  qualifying  for  ecclesiastical  offices, 
to  produce  any  certificate  of  their  having  received  the  sacrament,  [  15  j 
nor  to  make  or  subscribe  the  declaration  against  transubstan-> 
tiation.  But  they  are  to  take  the  oaths  in  like  manner  as  civil 
officers,  by  the  1  G.  st.  2.  c.  13.  which  enacteth  as  follows : 

Every  person  who  shall  be  admitted  into  any  office  civil  or 
military ;  or  shall  receive  any  pay  by  reason  of  any  patent  or 
grant  firom  the  king;  or  shall  have  any  command  or  place  of 
trust  in  England,  or  in  the  navy ;  or  shall  have  any  service  or 
employment  in  the  king's  household;  all  ecclesiastical  persons; 
heads  and  membars  of  colleges,  being  of  the  foundation,  or  hav« 
ing  any  exhibition,  of  eighteen  years  of  age ;  and  all  persons 
teaching  pupils ;  schoolmasters  and  ushers ;  preachers  and 
teachers  of  separate  congregations, — shall  (within  six  caleidar 
months  after  such  admission,  9G.  2.  rr.26.  $3.)  take  and  sub- 
scribe the  oaths  of  allegiance,  supremacy,  and  abjuration,  in  one 
of  the  courts  at  Westminster,  or  at  the  general  or  quarter  ses- 
sions. $  2.  And  this  to  be  between  the  hours  of  nine  and  twelve 
in  the  forenoon,  and  no  other.     20  C.  2.  5.  2. 

But  this  is  not  to  extend  to  churchwardens,  nor  to  any  like 
inferior  civil  office.     1  G.  st.  2.  r.  1 3.  §  20. 

And  every  person  making  default  herein,  shall  be  incapable 
to  hold  his  office;  and  if  he  shall  execute  his  office,  after  the 
time  expired,  he  shall,  upon  conviction,  be  disabled  to  sue  in 
any  action,  or  to  be  guardian,  or  executor,  or  administrator,  or 
c£^ble  of  any  legacy  or  deed  of  gift;,  or  to  bear  any  office,  or  to 
vote  at  any  election  for  members  of  parliament,  and  shall  forfeit 
500/.  to  him  who  shall  sue.     1  G.  st.  2.  c.  13.  $  8. 

But  generally  there  is  an  indemnifying  clause  in  some  act  of 
parliament  every  two  or  three,  years,  on  condition  th^t  the  per- 
sons qualify  within  the  time  therein  prescribed. 

And   persons  forfeiting  their  office  may  take  a  new  grant 
thereof,  gsx  their  taking  me  oaths,  and  conforming ;  provided  it 
was  not  filled  up  before.     1  G.  st.  2.  c.  13.  $  14. 
In  the  universities,  where  persons  shall  not  take  the  oaths,  or 
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shall  not  produce  a  certificate  thereof,  to  be  registered  in  their 
proper  college,  and  others  be  not  elected  in  their  places  within 
twelve  months,  the  king  shall  appoint  and  nominate.     1  G.  st,  2. 
c.  IS.  512,  IS. 
[  16  ]        20.  The  oath  of  allegiance  by  the  1  G.  st.  2.  c.  IS.  is  this: 
^™™J  /  A.B.  do  sincerely  jn-omise  and  sweaty  that  I  will  be  faithfid^ 

and  bear  true  alliance  to  his  majesty  king  George :  So  help  me 
God.  . 

The  oath  of  supremacy  by  the  same  statute. 

/  A.  B.  do  sfwear^  that  I  do  from  my  heart  abhor^  detest^  and 
abjure^  as  impious  and  heretical^  that  damnable  doctrine  and  po- 
sition^  that  princes  excommunicated  or  deprived  by  thepope^  or  any 
authority  of  the  see  of  Rome,  may  be  deposed  of*  murdered  by  their 
subjects,  or  any  other  tfohatsoever*  And  I  do  declare  that  no 
foreign  prince,  person,  prelate,  state,  or  potentate,  hath  or  ought  to 
have  any  jurisdiction,  power,  superiority,  pre-eminence,  or  authority, 
ecclesiastical  or  spiritual,  within  this  realm :  So  help  me  God. 

The  oath  of  abjuration  by  the  6  6.  S.  c.  5S. 

IA.B.  do  truly  and  sincerely  acknowledge,  profess,  testify,  and 
declare  in  my  conscieuce,  before  God  and  the  world,  that  our  saoe- 
reign  lord  king  George  is  lawful  and  right/id  king  of  this  realm, 
and  all  other  his  mujeshfs  dominions  thereunto  beUm^ng.  And  I 
do  solemnly  and  sincerely  declare,  that  I  do  believe  in  my  conscience, 
that  not  any  of  the  descendants  of  the  person  who  pretended  to  be 
prince  of  Wales  durir^  the  life  of  the  late  king  James  the  second, 
and  since  his  decease  pretended  to  be,  and  took  upon  himself  the 
stile  and  title  of  king  of  England^  by  the  name  of  James  the  third, 
or  of  Scotland,  by  the  name  of  James  the  eighth,  or  the  stile  and 
title  of  king  of  Great  Britain,  hath  any  right  or  title  whatsoever  to 
the  crown  of  this  realm,  or  any  other  the  dominions  thereunto  be- 
longing :  and  I  do  renounce,  refuse,  and  abjure  any  allegiance  or 
obedience  to  any  of  them*  And  I  do  swear,  thai  I  will  bear  faith 
and  true  allegiance  to  his  majesty  king  George,  and  him  will  de^ 
fend  to  the  utmost  of  my  power,  against  all  traiterous  conspiracies 
and  attempts  whatsoever,  which  shall  be  made  against  his  person, 
crown,  or  dignity.  And  IwiU  do  my  utmost  endeavour  to  disclose 
and  make  known,  to  his  majesty  and  his  successors,  all  treasons  and 
traiterous  conspiracies  which  I  shall  know  to  be  against  him  or  any 
of  them.  And  I  dofaithfrdly  promise  to  the  utmost  of  my  power, 
to  support,  maintain^  and  defend  the  succession  of  the  crown  against 
the  descendants  of  the  said  James,  and  against  all  other  persons 
whatsoever:  which  succession  by  an  act  entitled  An  Act  for  the 
further  limitation  of  the  crown,  and  better  securing  the  rights 
and  liberties  of  the  subject,  is  and  stands  limited  to  the  prittcess 
Sophia,  electress  and  duchess  elawager  of  Hanover,  and  the  heirs  of 
her  body,  being  protestants.  And  all  these  things  I  do  plainly  and 
sincerely  acknowledge  and  swear,  accordifig  to  these  express  words 
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fy  me  spoiefij  and  cKcording  to  the  plain  and  common  sense  and 
understanding  of  the  same  wordsj  without  any  equivocation^  mental 
eoasian^  or  secret  reservation  whatsoever.  And  I  do  make  this  re- 
cognition^ acknowledgment,  abjuration,  renunciation,  and  promise, 
heartilif,  willingly,  and  truly,  upon  the  true  faith  of  a  Christian  s 
So  help  me  God. 

The  declaration  against  transubstantiation,  by  the  25  C.  2.  c.  2. 
[or  "  Test  Act"]  is  Siis  : 

I  A.  B.do  declare,  that  I  do  believe,  that  there  is  not  any  tran^ 
substantiation  in  the  sacrament  of  the  hordes  supper,  or  in  the  ele^ 
ments  of  bread  and  wine,  at  or  cfier  the  consecration  thereof  by  any 
person  whatsoeoer. 

The  declaration  against  popery,  by  the  SO  C.  2.  st.  2;  ^*  1.  is  as 
follows : 

I  A.  B.  do  solemnly  and  sincerely,  in  the  presence  of  God,  pro- 
fess,  testify,  and  declare,  that  I  do  believe  that  in  the  sacrament  of 
the  Ijord^s  supper  there  is  not  any  transubstantion  of  the  elements  of 
bread  and  wine  into  the  body  and  blood  of  Christ,  at  or  after  the 
consecration  thereof  by  any  person  whatsoever :  And  that  the  invo- 
cation or  adoration  of  the  Virgin  Mary,  or  any  other  saint,  and  the 
sacrifice  of  the  mass,  as  they  are  new  used  in  the  church  of  Some, 
are  superstitious  and  idolatrous :  And  I  do  solemnly  in  the  presence 
of  God  profess,  testify  and  declare,  that  I  do  make  this  declaration^ 
and  every  part  thereof,  in  the  plain  and  ordinary  sense  of  the  words 
read  unto  me,  as  they  are  commonly  understood  by  English  protest-- 
ants,  without  any  evasion,  equivocation,  or  mental  reservation  what- 
soever, and  without  any  dispensation  already  granted  me  for  this 
purpose  by  the  pope,  or  any  other  authority  or  person  whatsoever, 
or  voiihout  any  hope  of  any  such  dispensation  Jrom  any  person  or 
authority  vAatsoever,  or  without  thinking  that  I  am  or  can  be  ac^ 
quitted  before  God  or  man,  or  absolved  of  this  declaration,  or  any 
part  thereof,  although  the  pope,  or  any  other  person  or  persons,  or 
power  whatsoever,  shall  dispense  with  or  annul  the  same,  or  declare 
that  it  was  null  and  void  Jrom  the  beginning. 

Or  without  any  hope  ^dispensation, or  without  thinking 

that  lam  or  can  be  acquitted,  S^c.']  By  this  disjunctive  [or]  here 
twice  occurring,  this  declaration  seemeth  to  be  rendered  some- 
what loose  and  unconnected,  and  leaveth  scope  for  equivocation. 
The  word  ^and^  seemeth  to  have  been  intended,  and  would  ren- 
der the  declaration  more  compact.  r  i  ft  1 

[20  B.  By  the  31  G.  S.  c.  32.     Catholicks  who  shall  take  and  ^{^^^ 
subscribe  the  following  declaration  and  oath,  in  any  of  his  majes-  and  rath  of 
tj's  courts  at  Westminster,  or  any  court  of  general  quarter  ses-  cathoUdw, 
sions,  between  the  hours  of  nine  in  the  morning  and  two  in  the 
afternoon,   are  relieved   from  divers  penalties  and  disabilities. 
See.^apeC?,  passim. 
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Declan*  I  jL  B.  do  declare  f  that  I  do  profess  the  Boman  catholick  re* 

**^°-  ligian. 

Oath.  I  A.  B.  do  sincerely  promise  and  sweary   that  I  will  be  faithfvl 

and  hear  true  allegiance  to  his  majesty  king  George  the  third;  and 
him  will  defend  to  the  utmost  of  my  power  against  all  conspiracies 
and  attempts  whatever  that  shall  be  made  against  his  person^  crown, 
or  dignity;  and  I  will  do  my  utmost  endeavour  to  disclose  and  make 
known  to  his  majesty^  his  heirs  and  successors^  all  treasons  and  trai* 
torous  conspiracies  which  may  be  formed  against  him  or  them :  And 
I  dofaithfidly  promise  to  maintain^  support  and  defend^  to  the  ut" 
most  qfmypower^  the  succession  of  the  crown  ;  which  succession,  by 
an  act  intitided.  An  act  for  the  further  limitation  of  the  crown, 
and  better  securing  the  rights  and  liberties  of  the  subject,  is  and 
stands  limited  to  the  Princess  Sophia,  electress  and  dutchess  dcfwa-* 
ger  of  Hanover,  and  the  heirs  of  her  body,  being  protestants  ;  here- 
by utterly  renouncing  and  abjuiing  any  obedience  or  allegiance  unto 
any  other  person  claiming  or  pretending  a  right  to  the  crown  of 
these  realms :  And  I  do  swear,  that  I  do  reject  and  detest,  as  an 
unchristian  and  impious  position,  that  it  is  lawful  to  murder  or  <fe<- 
stroy  any  person  or  persons  whatsoever,  for  or  under  pretence  of 
their  being  hereticks  or  infidels ;  and.  also  that  unchristian  and  iwr- 
pious  principle,  that  faith  is  not  to  be  kept  with  hereticks  or  infidels: 
^  And  I  further  declare,  that  it  is  not  an  article  of  my  faith,  and  that 

I  do  renounce,  reject,  and  abjure  the  opinion,  that  princes  excomur' 
nicated  by  the  pope  and  council,  or  any  authority  of  the  see  of  Borne, 
or  by  any  authority  whatsoever,  may  be  deposed  or  murdered  by  their 
subjects,  or  any  person  whatsoever.  And  I  do  promise,  that  I  will 
not  hold,  maintain,  or  abet  any  such  opinion,  or  any  other  opinions, 
contrary  to  what  is  expressed  in  this  declaration :  And  I  do  declare, 
tJiat  I  do  not  believe  that  the  pope  of  Borne,  or  any  other  foreign 
prince,  prelate,  state,  or  potentate,  hath  or  ought  to  have  any  tem- 
poral or  civil  jurisdiction,  power,  superiority,  or  pre-eminence,  di- 
rectly or  indirectly,  within  this  realm.  And  I  do  solemnly  in  the 
presence  of  God,  profess,  testify,  and  declare,  that  I  do  make  this 
[  19  ]  declaration,  and  every  part  thereof,  in  the  plain  and  ordinary  sense 
of  the  words  of  this  oath,  without  any  evasion,  equivocation,  or  mefir 
tal  reservation  whatever,  and  without  any  dispensation  already 
granted  by  the  pope,  or  any  authority  of  the  see  of  Borne,  or  any 
person  whatever,  and  without  thinking  that  I  am  or  can  be  acquitted 
before  God  or  man,  or  absolved  of  this  declaration,  or  any  part 
thereof,  although  the  pope  or  any  other  person  or  authority  what- 
soever, shall  dispense  with  or  annul  the  same,  or  declare  that  it 
was  null  or  void.     So  help  me  God.^ 

Forms  of  £!•  By  the  8  G.  c.  6.  Ulie  quakers'  solemn  affirmation,  instead 

quakKrs'af-  of  an  Oath,  IS  this: 

anddecifff-       J  A.B.  do  solemnly,  sincerely,  and  truly  declare  and  q^rm. 

ationt.  By  the  same  act,  instead  of  the  declaration  of  fidelity  provided 
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by  1  JV.4^  M.  sess.  1.  r.  18.  quakers  shall  be  allowed  to  make  the 
following  declaration  of  fidelity : 

I  A»B,do  solemnly  and  sincerely  promise  and  declare  that  I  mil 
he  true  and  faithful  to  kir^  George ;  and  do  solemnly^  sincerely ^  and 
trubf  profess^  l^stify,  and  declare^  that  I  do  from  my  heart  abhor^ 
detest^  and  renounce^  as  impious  and  heretical^  that  wicked  doctrine 
and  position^  that  princes  excommunicated  or  deprived  by  the  pope, 
or  any  authority  if  the  see  of  Borne,  may  be  deposed  or  murdered 
by  their  subjects,  or  any  other  ixhatsoeoer.  And  I  do  declare,  thai 
no  foreign  prince,  person,  prelate,  state  or  potentate  hath,  or  ought 
to  have,  any  pamer,  jurisdiction,  superiority,  pre-eminence,  or  autho* 
rity,  ecclesiastical  or  spiritual,  within  this  realm. 

And  by  the  same  act,  they  were  allowed  to  take  the  efiect  of 
the  abjuration  oath,  in  these  words : 

I  Am  B.  do  solemnly,  sincerely,  and  truly  acknaaaledge,  profess, 
testify,  and  declare,  that  king  George  is  laafid  and  rightfid  king 
of  Ms  realm,  and  of  all  other  his  dominions  and  countries  thereunto 
belonging,  and  I  do  solemnly  and  sincerely  declare,  that  I  do  believe 
the  person  pretended  to  be  the  prince  of  Wales,  during  the  life  of 
the  late  king  James,  and  since  his  decease,  pretending  to  be,  and 
taking  upon  himself  the  stile  and  title  of  king  of  England,  by  the 
name  of  James  the  third,  or  of  Scotland,  by  the  name  of  James  the 
eighth,  or  the  stile  and  title  of  king  of  Great  Britain,  hath  fwt 
am/  right  or  title  whatsoever  to  the  crown  of  this  realm,  nor  any 
other  the  dominions  thereunto  belonging  /  and  I  do  renounce  and 
re/use  any  allegiance  or  obedience  to  him.     j^id  I  do  solemnly  pro- 
mise,  that  I  wM  be  true  andfaitfftd,  and  bear  true  allegiance  to 
king  George,  and  to  him  will  oe  faithful  against  all  traitorous 
conspiracies  and  attempts  whatsoever,  which  shall  be  made  against 
his  person,  crown,  or  dignity.     And  I  mil  do  my  best  endeavour 
to  disclose  and  make  kncmm  to  king  George,  and  his  successors, 
all  treasons  and  traitorous  conspiracies,  which  I  shall  know  to  be    [  20  ] 
against  him,  or  any  of  them.     And  I  will  be  true  and  faithful  to 
the  succession  of  the  crown  against  him  the  said  James,  and  all 
other  persons  whatsoever,  as  the  same  is  and  stands  settled  by  an 
act,  intituled.  An  act  declaring  the  rights  and  liberties  of  the  sub- 
ject, and  settling  the  succession  of  the  crown,  to  the  late  queen 
Anne,  and  theheirs  of  her  body,  being  protestants ;  andasthesame 
by  one  other  act,  intituled.  An  act  for  the  iurther  limitation  of  the 
crown,  and  better  securing  the  rights  and  liberties  of  the  subject, 
is  and  stands  settled  and  intailed,  after  the  decease  of  the  said  late 
queen;  and  for  default  of  issue  of  the  said  late  queen,  to  the  late 
princess  Sophia,  electress  and  dutchess  dowager  of  Hanover,  and 
the  heirs  of' her  body,  being  protestants.    And  all  these  things  I  do 
plainly  and  sincerely  qxknmledge,  promise  and  declare,  according 
to  these  express  words  by  me  spdcen,  and  according  to  the  plain 
and  common  9enu  and  mderstmding  of  the  same  words  without  asgf 
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equirxKation^  menial  evasion,  or  secret  reservation  ubkaisoever. 
And  I  do  make  this  recognition,  acknatdedgment,  renunciation^ 
and  promise,  heartily,  wiUingly,  and  tndy. 

^  Since  the  death  of  the  late  pretender,  who  assumed  the  title  of 
king  of  England  by  the  name  of  James  the  third,  it  is  absurd  to 
renounce  the  same  person  being  dead ;  and  therefore  the  afore- 
said act  of  the  6  G.  3.  c.  53.  altered  the  form  of  the  oath  of  ab- 
juration^  so  as  to  abjure  the  descendants  of  the  said  James.  But 
no  provision  is  made  for  altering  in  like  manner  the  quakers' 
form  of  renunciation. 

The  quaker»'  profession  of  their  beliei^  by  the  1  W.  c.  18.  is 
diis: 

/  A.B*  profess  faith  in  God  the  Father,  and  in  J^sus  Christ  his 

eternal  Son,  the  true  God,  and  in  the  Holy  Spirit,  one  God  blessed 

for  evermore ,-  and  do  acknowledge  the  holy  scriptures  of  the  Old  and 

New  Testament  to  be  given  by  divine  inspiration. 

Of  the  Mo«       22.  The  affirmation  of  the  Moravians  shall  be  in  these  words  .- 

I  A»B.  do  declare,  in  the  presence  of  almighty  God,  the  witness 
of  the  truth  of  what  I  say.     22  G.  2*  c.  30.  $  1. 


nviaiis. 


mil 

A  N  obit  was  an  office  performed  at  funerals,  when  the  corpse 

was  in  the  church,  and  before  it  was  buried ;  which  after- 

[  21  ]     wards  came   to  be  anniversary,  and  then  money  or  lands  "^ere 

given  towards  the  maintenance  of  a  priest  who  should  perform 

this  office  every  yefu*.     Nets.  tit.  Obit.  Ayl.  Par.  395. 

£>iilatjon0«    See  j^fl^rins^^ 
£)bfienttott0«    See  £)ffmitg0* 


0FFEMINGS,  oblations  (e),  and  obventions,  are  one  and  the 
same  thing:  though  o&t;en/fora  is  the  largest  word.    And  under 

(e)  lCom.Dig.  tit.  Prohibition.  (G  11.)]  The  term  Oblationf  in  the 
canon  law,  means  whatever  is  in  any  manner  offered  to  the  church 
by  the  pious  and  faithful,  whether  it  be  moveable  or  immoveable 
property.  X  5.  40.  29.  Spelm.  in  Concil.  vol.  i.  p.  39.  These  of- 
ferings were  given  on  various  occasions,  such  as  at  burials  and  mar- 
riages, by  penitents,  at  festivals,  or  by  will.  But  they  were  not  to 
be  received  from  persons  excommunicated,  or  who  had  disinherited 
their  sons,  or  been  guilty  of  injustice,  or  had  oppressed  the  poor.r 
Such  offerings  constituted  at  first  the  chief  revenues  of  the  church. 


these  are  comprdiended,  not  only  those  small  customary  sums 
commonly  paid  by  every  person  when  he  receives  the  sacrament 
of  the  Lord's  supper  at  Easter,  which  in  many  places  is  by 
custom  2d.  from  every  communicant,  and  in  London  4fd.  aa 
house ;  but  also  the  customary  payment  for  marriages,  christen- 
ings, churchiiigs,  and  burials.     fVats.  c,  52. 

Concerning  which,  it  is  enacted  by  the  statute  of  the  2  4r  S  E  22  ] 
E.  6.  c.  13.  that  all  persons  which  by  the  laws  or  customs'  of 
this  realm  ought  to  make  or  pay  their  offerings,  shall  yearly  well 
and  truly  content  and  pay  the  same  to  the  parson,  vicar,  pro- 
prietor, or  their  deputies  or  farmers  of  the  parishes  where  they 
shidl  dwell  or.  abide ;  and  that,  at  such  four  ofiering  days,  as  at 
any  time -heretofore  within  the  space  of  four  years  last  past  hath 
been  used  and  accustomed  for  the  payment  of  the  same ;  and  in 
de&ult  thereof,  to  pay  for  the  said  offerings  at  Easter  then  next 
following.     [And  see  jfyL  Par.  Jur.  Can.  Ang.  395.] 

The^^fir  o^ering  days  are  Christmas,  Easter,  Whitsuntide,  and 
the  feast  of  the  dedication  of  the  parish  church.     CUdf.  739. 

Concerning  ihe  offerings  at  Easter,-  it  is  directed  by  the  nibrick  EMter  of- 
at  the  end  of  the  communion  office,  iiiBt  yearly  at  Easter,  every  ^^""^tS^ 
parishioner  shall  reckon  with  the  parson,  vicar,  or  curate,  or  his  or 
their  deputy  or  deputies,  and  pay  to  them  or  him  all  ecclesiastical 
duties,  accustomatly  due,  then  and  at  that  time  to  be  paii. 

And  it  hath  been  decreed,  that  Easter  offerings  are  due  of 
common  right,  and  not  by  custom  only.  Bunb.  173.  [Where 
it  is  said  by  B.  Gilbert,  tnat  o£ferings  were  a  compensation  for 
personal  tithes.     lb.  198.  (2)] 

So  in  the  case  of  Carthem  and  ^buoards,  T.  1749 ;  it  was  de- 
creed by  tlie  court  of  Exchequer,  that  Easter  offerings  were  due 
to  the  plantiff  of  common  right,  after  the  rate  of  2d.  a  head 
for  every  person  in  the  defendant's  fiunily  of  16  years  of  age  and 
upwards,  to  be  paid  by  the  defoidant 

When  established  by  custom,  they  may  now  be  recovered  as  small 
tithes  before  two  justices  of  the  peace,  by  the  T  &SW.S.C.  6.  and 
subsequent  acts.  See  ZXt^^  VIL  9.  OfFerings  are  made  at  the 
holy  altar  by  the  king  and  queen  twelve  times  in  the  year  on  festivate 
called  offering  day$^  and  distributed  by  the  dean  of  the  chapel  to  the 
poor.  James  Uie  first  commonly  offered  a  piece  of  gold,  having  the 
following  mottoes  :  Qjttid  retribuam  domino  pro  omnibus  qw  tribuii 
mihif  Cor  contritum  et  humUiatum  non  despunet  Deus.  Lex  Constit. 
184.  The  money  in  lieu  of  these  accustomed  offerings  is  now  fixed 
at  50  guineas  a  year,  and  paid  by  the  priv^  purse  annually  to  the 
dean  or  his  order;  for  the  distribution  of  which  ofiertory  money,  the 
dean  directs  proper  lists  of  poor  people  to  be  made  out.  Ex.  MSS. 
{2)  Offerings  are  due  by  the  common  law  at  the  rate  of  2d.  per 
head.  Bunb.  17S*  pL  4e25>  And  the  same  point  was  again  deter- 
mined in  Carthexo  v.  Edimrds,  Trin.  1749,  in  the  Exchequer  r  but 
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22  £Difienn90. 

Besides  the  oblations  on  the  four  principal  festiyals»  there  were 
occasional  oblations  upon  particular  services;  of  which  there 
were  some  free  and  voluntary,  which  the  parishioners  or  others 
were  not  bound  to  perform  but  ad  libitum;  there  were  others  by 
custom  certain  and  obligatory,  as  those  for  marriages,  christen- 
ings, churching  of  women,  and  burials.     Deg,  p.  2.  c.  23. 

Those  offerings  which  were  free  and  voluntary  are  now 
vanished,  and  are  not  comprehended  within  the  aforesaid  statute; 
but  those  that  were  customary  and  certain,  as  for  communicants, 
marriages,  christenings,  churching  of  women  and  burials,  are 
confirmed  to  the  parish  priests,  vicars,  and  curates  of  the  parishes 
where  the  parties  live  that  ought  to  pay  the  same*  Deg.  p.  2* 
c.  28.  (S) 

Particularly,  at  the  burial  of  the  dead,  it  was  a  custom  for  the 
surviving  friends,  to  offer  liberally  at  the  altar,  for  the  pious  use 
of  the  priest,  and  the  good  estate  of  the  soul  of  liie  deceased.  Ken* 
Par.  Ant.  Gloss, 
[  23  ]  And  from  hence  the  custom  still  continueth  in  many  places,  of 
bestowing  alms  to  the  poor  on  the  like  occasions. 
I  -  —  ......       ^    . 

by  custom  it  may  be  more.  And  by  custom  more  may  be  payable. 
Eserton  v.  Stilly  Bunb.  198.  Lawrence  v.  Jonesy  Id.  173.  Vernon  v. 
Sfoaney  Gxvm.  889.  Thus  an  offering  of  4^.  for  each  married  house- 
holder, l^d.  for  every  son,  daughter,  or  other  servant  not  having 
wages,  and  2d*  for  every  servant  having  wages,  if  they  receive  the 
sacrament,  is  good.  Swaine  v.  Penn^  1  food's  Dec.  341.  In  London, 
it  is  mentioned  in  several  books  of  authority,  that  a  groat  a  house  is 
due.  Hob.  11.  Godolph.  Repert,  canon.  edXu  IGS?,  p.  427.  Wats.  585. 
But  I  have  not  discovered  on  what  this  opinion  of  a  groat  a  house 
for  offerings  in  London  is  founded :  Hobart  refers  to  the  statute,  but 
does  not  mention  any  statute  in  particular.  Now,  by  the  stat.  37 
H.S.  c.  12.  §12.  every  householder  in  London,  paying  iOs.  rent 
or  above,  shall  be  discharged  of  ofierings ;  but  his  wife  and  children, 
or  others,  taking  the  rites^  of  the  church,  at  Easter  should  pay  2d, 
each  for  their  oferings  yearly.  (As  to  the  present  force  of  this  act,  see  , 
"  Tyrwhitt's  Argument  on  the  Non  Enrolment  in  Chancery  of  the 
*^  Decree  for  Tithes  in  London,  annexed  to  37  H»  8.  c.  12."  Publish- 
ed by  Butterworths,  1823.)^  London  is  excepted  out  of  the  27  H.S* 
c.  20.  by  §  2.,  and  out  of  2  &  3  JEI.  6.  c.  13.  by  §  12.,  and  out  of 
7 &S  JV.S.  c. 6.  by  § 5.  —  To  suits  in  ecclesiastical  courts  for  tithes 
in  London,  a  prohibition  is  grantable.  Hob.  11.  2  Inst.  659.  So, 
where  there  is  a  suit  in  the  ecclesiastical  court  for  a  modus,  if  the 
modus  be  denied,  and  the  court  proceeds,  a  prohibition  shall  be 
granted*  Po/m.  440.  Latch.  210.  Noy.  SI.  For  the  ecclesiastical 
court  cannot  try  a  custom  or  a  prescription :  and  the  reason  applies 
to  offerings  when  claimed  by  custom  or  prescription*  Serjt.  HUPs 
MS.  notes. 

(3)  Burdeaux  v.  Lancaster^  1  Salk.  332.  Exeter  (Dean  and  Chap- 
ters) case,  1  Sa/it.  334.  Wats.  CI.  L  SJl. 


These  oblations  were  antientlydue  to  the  parson  of  the  parish, 
that  officiated  at  the  mother  church  or  chapel  that  had  parochial 
rates;  but  if  they  were  paid  to  other  chapels  that  had  not  any 
parochial  rates,  the  chaplains  thereof  were  accountable  for  the 
same  to  the  parson  of  the  mother  church.  Cod.  427* 

By  the  statute  of  circumspecte  agatis,  13  £d.  1.  If  a  parson 
demands  of  his  parishioners  oblations  due  and  accustomed^  such 
demand  skaU  be  made  in  the  spiritual  court  /  in  which  case  the 
spiritual  judge  shall  have  pcnver  to  take  knamledgey  notwithstanding 
the  king's  prohibition. 

But  Sir  Simon  Degge  conceiveth,  that  an  action  also  may  be 
formed  upon  the  statute  at  the  common  law.   Deg.  p.  2.  c*  23.  (4) 

However,  it  is  certain,  that  by  the  small  tithe  Act  of  the  7  4"  ' 
%W,c.6.  offerings,  oblations,  and  obrentions  may  be  recovered 
before  the  justices  of  the  peace. 

[There  are  several  other  charities  which  were  formerlv  con- 
certed into  obligations  and  enforced  by  the  canons  of  the  cnurch. 
Among  them  may  be  named  the  kirk  or  church-shotf  which  was 
a  house  tax  payable  at  the  feast  of  St.  Martin  for  that  hearth 
where  a  person  resided  the  preceding  Christmas.  (5)  The  plough 
alms  was  IcL  for  every  plough  land  in  the  parish,  and  paid  in  15 
days  after  Easter.  (6)  The  leot-shgt  or  light-shot  was  payable 
tbrice  m  a  year,  at  Easter  Eve,  All  Saints,  and  Candlemas,  being 
a  certain  quantity  of  wax  of  about  Id.  value  for  each  hide  of 
land.  (7)  The  aggregate  amount  of  all  these  perquisites,  com- 
posed in  each  parish  a  fund  which  was  devoted  to  nearly  the 
same  purposes  as  the  revenues  of  the  cathedral  churches.  (8) 


Dffieial. 

OFFICIAL  principal  is  an  officer,  whose  office  is  usually  an- 
nexed to  that  of  Chancellors  and  is  therefore  treated  of  under 
that  tide. 


(4)  Fruin  v.  Dean  and  Chapter  of  York,  2  Keb,  778.  Andrews  v. 

^yrnon,  3  Keh,  523,  527. 

(5)  Leges   Canuti  in  Wilkins's  Ang.  Sax.  Leg.  130.  Leges  In^e 

Regis  L  by  Wheloc. 

(6)  Liber  Constitutionum    Temp.  ASlhelredi.  R.  in  Wilkins  Leg. 
Ang.  Sax.  114.  Whitaker's  Manchester,  lib.ii.  c.  1 1.  433. 

(7)  Leg.  Canuti  R.  by  Whiloc.  8. 12.  Wilkins  Leg.  Ang.  Sax.  130* 

(8)  Lingard's  Antiquit.  of  the  Ang.  Sax.  ch.  90. 
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33  liDrDination* 

There  is  also  an  official  to  the  archdeacon ;  unto  whom  be 
standeth  in  the  like  relation,  as  the  chancellor  doth  to  the  bishop. 

jDIH  frtplr.    See  ftalrtttiar. 
£Dpttoti-    See  mt%099^ 
jflDcatDtp.    See  CBajitl. 


DrDinaL 


/^RDINAL,  ordinale,  was  that  book  which  orderedihe  manner 
of  performing  divine  service:  and  seemeth  to  be  the  same 
which  was  called  me  pie  or  partuis^  and  sometimes  portiforium. 
Lind.  251. 


[  24  ]  DrDtnarp. 


/^RDINARY,  ordinarim  (which  is  a  word  we  have  received 
^^  from  the  civil  law),  is  h)e  who  hath  the  proper  and  regular 
jurisdiction,  as  of  course  and  of  common  right ;  in  opposition  to 
persons  who  are  extraordinarily  appointed.     Swinb.  380. 

In  some  acts  of  parliament  we  find  the  bishop  to  be  called 
ordinary,  and  so  he  is  taken  at  the  common  law,  as  having  ordi- 
nary jurisdiction  in  causes  ecclesiastical ;  albeit,  in  a  more  general 
acceptation,  the  word  ordinary  signifieth  any  judge  authorised  to 
take  cognizance  of  causes  in  his  own  proper  right  as  he  is  a 
magistrate,  and  not  by  way  of  deputation  or  delegation.  God.  23. 


DrlJination^ 

-  I.  Of  the  order  of  priests  and  deacons  in  the 

church.  m 

II.  Of  the  form  of  ordaining  priests  and  deacons^ 

annealed  to  the  book  of  common  prayer. 

III.  Of  the  time  and  place  for  ordination. 
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VI.  F(yrm  and  marmer  qf  ordaining  deacons* 
VII.  Forms  and  manner  qf  ordaining  priests* 
VIII.  Fees  for  ordination. 
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1.  Of  the  order  qf  priests  and  deacons  in  the  church.        [  25  ] 

1.  ^H£  word  priest  is  nearly  the  same  in  all  christian  Ian-  orighiof 
guages;  die  Saxon  is  preostj  the  Grerman  prister^  the  ^^<^ 
Belgic  priestery  the  Swedish  presto  the  Gallic  prestrcj  the  Italian  SmSooT 
prete,  the  Spanish  preste ;  all  evidently  enough  taken  from  the 
Greek  «r^eo-/3u7f^o;.     Jim.  Etym. 

In  like  manner,  the  word  deacon,  with  litde  variation,  run- 
neth through  all  the  same  languages ;  deduced  from  the  Greek 

$iSX9V0;.      Id, 

2.  Art.  35.  Orders  are  not  to  be  accounted  for  a  sacrament  of  Orden  not 
the  gospel ;  as  not  having  the  Uke  nature  of  sacraments  with  bap-  ^"'?^ 
tism  and  the  Lord's  supper ;  for  that  they  have  not  any  visible 

sign  or  ceremony  ordained  of  God.  ^ 

3.  It  is  evident  unto  all  men  diligently  reading  the  holy  scrip-  Antiquity 
ture  and  ancient  authors,  that  from  the  apostles  time  there  have  "^jTe^nfl 
been  these  orders  of  ministers  in  Christ's  church ;  biskopsj  priests,  in  the 
and  deacons.     Which  offices  were  evermore  had  in  such  reverend  cfaiurdi. 
estimation,  that  no  man  might  presume  to  execute  any  qf  them,  ex^ 

cept  he  xoerefrst  caUed,  tried,  and  examined,  and  knatcn  to  have 
such  qualities  as  are  requisite  for  the  same ;  and  also  by  public 
prayer  with  imposition  qf  hands,  were  approved  and  admitted 
thereunto  by  lawfiil  authority.  Prefixe  to  the  forms  of  conse- 
cration and  ordination. 

Btshcps,  priests,  and  deacons']  Besides  these,  the  church  of 
Rome  hath  five  others ;  viz.  subdeacons,  acolyths,  exorcists,  readers, 
and  ostiares.  1.  The  subdeacon,  is  he  who  delivereth  the  vessels 
to  the  deacon,  and  assisteth  him  in  the  administration  of  the  sap- 
cnunent  of  the  Lord's  supper.  2.  The  acolyth,  is  he  who  bears 
the  lighted  candle  whilst  the  gospel  is  in  reading,  or  whilst  the 
priest  cohsecrateth  the  host  3.  The  exorcist,  is  he  who  abjureth 
evil  spirits  in  the  name  of  Almighty  God  to  go  out  of  persons 
troubled  therewith.  4.  The  reader,  is  he  who  readeth  in  the 
church  of  God,  being  also  ordained  to  this,  that  he  may  preach 
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the  word  of  Ood  to  the  people.  5.  The  ostiary^  is  he  who 
keepeth  the  doors  of  the  church,  and  tolleth  the  bell.  These, 
though  some  of  them  ancient,  were  human  institutions,  and 
such  as  come  not  under  the  limitation  which  immediately  pre- 
cedes, \Jrom  the  apostles  time ;]  for  which  reason,  and  because 
they  were  evidently  instituted  for  convenience  only,  and  were  not 
immediately  concerned  in  the  sacred  offices  of  the  church,  they 
were  laid  aside  by  our  first  reformers.  Gdhs.  99. 
C  26  ]  That  no  man  might  'presume  to  execute  any  of  them"]  And  to 
this  purpose,  the  rule  laid  down  in  the  canon  law  is,  that  if  any 
person,  not  beinff  ordained,  shall  baptize,  or  exercise  any  divine 
office,  he  shall  tor  his  rashness  be  cast  out  of  the  churdi,  and 
never  be  ordained.     Gibs,  \SS. 

Except  he  werejirst  caUed]     Accordingly  in  the  several  offices, 

the  person  to  be  admitted  is  first  examined  by  the  archbishop  or 

bishop,  whether  he  thinks  or  is  persuaded  that  he  is  truly  called 

♦  thereunto,  according  to  the  will  of  Christ,  and  the  due  order  of 

this  reahn. 

Tried^  examined^  and  huram]  By  the  office  of  ordination, 
when  the  archdeacon  or  his  deputy  presenteth  unto  the  bishop 
the  persons  to  be  ordained,  the  bishop  says,  ^^  Take  heed  that 

the  persons  whom  you  present  unto  us,  be  apt  and  meet  for 

their  learning  and  godly  conversation,  to  exercise  their  ministry 
"  duly  to  the  honour  of  God  and  the  edifying  of  his  church." 
To  which  he  answereth,  *^  I  have  enquired  of  them,  and  also 
**  examined  them,  and  think  them  so  to  be." 

Imposition  of  hands']  This  was  always  a  distinction  between 
die  tibree  superior,  and  the  five  forementioned  inferior  orders; 
that  the  first  were  given  by  imposition  of  hands,  and  the  second 
were  not     Gibs.  99. 


Fomi  esta- 
blished in 
tbe2£d.6. 


All  other 
/onus  abo- 
lished. 


Fonn  an- 
nexed to  the 
bocikor 
CQinnioii 
pngrer. 


II.  Of  the  form  qfordaimng  priests  and  deacons  annexed 

to  the  book  qf  common  prayer. 

1.  In  the  liturgy  established  in  the  second  year  of  kinff  Edward 
the  sixth,  there  was  also  a  form  of  consecrating  and  ordaining  of 
bishops,  priests,  and  deacons ;  not  much  differing  fit>m  the  pre- 
sent form* 

2.  Afterwards,  by  the  S  4*  4  Ed.  6.  c.  10.  it  was  enacted,  that 
iM  books  heretofore  used  for  service  of  the  churchy  other  than  such 
as  shaU  be  sei  forth  by  the  Icings  majesty^  shall  be  clearly  abolished. 
$1. 

S.  And  by  the  5  <$- 6  Ed.  6.  c.  1.  it  is  thus  enacted:  The  kings 
with  the  assent  qf  the  lords  and  commons  in  parliamentf  hath  an^ 
nexed  the  book  of  common  prayer  to  this  present  statute  ;  adding 
aim  »fbrm  and  manner  ofmaJdng  and  consecrating  qf  archbishopSi 
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HshopSj  prieslSf  and  deacons^  to  be  of  like  force  and  auihority  as 
the  book  of  common  prayer,     b^^  lid.  6.  c  1.  $  5.     8  El.  c.  1. 

4.  And  by  Art.  36.   The  book  of  consecration  of  archbishops  Established 
and  bishops,  and  ordering  of  priests  and  deacons,  lately  set  foith  ^x.^  ^^ 
in  the  time  of  Edward  the  sixth,  and  confirmed  at  the  same  time  *^^  ^' 
by  authority  of  parliament,  doth  contain  all  things  necessary  to     [  27  ] 
such  consecration  and  ordering ;  neither  hath  it  any  thing,  that 

of  itself  is  superstitious  and  ungodly.  And  therefore  whosoever 
are  consecrated  or  ordered  according  to  the  rites  of  that  book^ 
since  the  second  year  of  the  forenamed  king  Edward  unto  this 
time,  or  hereafter  shall  be  consecrated  or  ordered  according  to 
the  same  rites ;  we  declare  all  such  to  be  rightly,  orderly,  and 
lawfully  consecrated  and  ordered. 

5.  And  by  Can.  8.  Whosoever  shall  affirm  or  teach,  that  the  By  cMion. 
form  and  manner  of  making  and  consecrating  bishops,  priests, 

and  deacons,  containeth  any  thing  that  is  repugnant  to  the  word 
of  God ;  or  that  they  who  are  made  bishops,  priests,  or  deacons 
in  that  form,  are  not  lawfully  made,  nor  ouffht  to  be  accounted 
dther  by  themselves  or  others  to  be  truly  either  bishops,  priests, 
or  deacons,  until  they  have  some  other  calling  to  those  divine 
offices ;  let  him  be  excommunicated  ipsofacto^  not  to  be  restored, 
until  he  repent,  and  publicly  revoke  such  his  wicked  errors. 

6.  And  by  die  act  of  uniformity  of  the  IS  4*  1^  CI  2.  c.  4.  it  is  By  act  of 
enacted  as  followeth :  AU  ministers  in  every  place  of  public  vxxrship  parliament. 
shall  be  bound  to  use  the  morning  and  evening  prayer,  administra^ 

tion  of  the  sacraments^  and  all  other  the  public  and  common  prayer, 
in  such  order  and  form  as  is  mentiofied  in  the  book  annexed  to  this 
present  act,  and  intituled^  The  book  of  common  prayer  and  ad- 
ministration of  the  sacraments,  and  other  rites  and  ceremonies  of 
the  church  of  England,  together  with  the  psalter  or  psalms  of 
David,  pointed  as  they  are  to  be  sung  or  said  in  churches ;  and 
the  form  or  manner  of  making,  ordaining,  and  consecrating  of  . 
bishops,  priests,  and  deacons.     $  2. 

And  all  subscriptions  to  be  made  to  the  thirty-nine  articles 
shaU  be  construed  to  extend  (touching  the  said  thirty-sixth  article 
above  recited)  to  the  book  containing  the  form  and  manner  of 
making,  ordaining,  and  consecrating  of  bishops,  priests,  and 
deacons  in  this  act  mentioned,  as  the  same  did  heretofore  extend 
imto  the  book  set  forth  in  the  time  of  king  Edward  the  sfacth. 
$30,31. 

III.  Of  the  time  and  place  f>r  ordination. 

1.  By  Can.  31.  Forasmuch  as  the  ancient  &thers  of  the  church,  Tima. 
led  by  example  of  the  apostles,  appointed  prayers  and  fasts  to  be 
used  at  the  solemn  ordering  of  ministers ;  and  to  that  purpose 
allotted  certain  times,  in  which  only  sacred  orders  might  be  given 
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or  conferred :  we,  following  their  holy  and  religious  example,  do 
constitute  and  decree,  that  no  deacons  or  ministers  be  made  and 
ordained,  but  only  upon  Sundays  immediately  following  Jepmia 
quatuor  temporum,  commonly  called  ember  weeks,  appointed  in 
ancient  time  for  prayer  and  fasting  (purposely  for  this  cause  at 
the  first  institution),  and  so  continued  at  this  day  in  the  church 
of  England. 

And  by  the  preface  to  the  forms  of  consecration  and  ordination, 
it  is  prescribed,  that  the  bishop  may  at  the  times  appointed  in 
the  canon,  or  else  upon  urgent  occasion  on  some  other  Sunday  or 
holiday  in  the  facQ  of  the  church,  admit  deacons  and  priests. 

But  this  might  not  be  done,  at  other  times  than  is  directed  by 
the  canon,  at  the  sole  discretion  of  the  bishop ;  but  he  was  to 
have  the  archbishop's  dispensation  or  licence,  as  the  practice  was: 
and  this  was  understood  to  be  a  special  prerogative  of  the  see  of 
Rome  in  the  times  of  popery.  .  But  as  the  rubrick  made  in  the 
time  of  king  Edward  the  sixth,  and  continued  in  the  last  revisal 
of  the  common  prayer,  seems  to  leave  it  to  the  judgment  of  the 
bishop,  without  any  direction  to  have  recourse  to  the  archbishop ; 
it  may  be  a  question,  whether  such  dispensation  be  now  neces- 
sary. Gibs.  139. 
Place*  2.  And  this  to  be  done  in  the  cathedral,  or  parish  church 

where  the  bishop  resideth.     Can,  31. 

So  that  the  bishop's  jurisdiction  as  to  conferring  of  orders  is 
not  confined  to  one  certain  place,  but  he  may  ordain  at  the  parish 
church  where  he  shall  reside ;  and  the  Irish  bishops  do  some- 
times ordain  in  England;  but,  regularly,  leave  ought  to  be 
obtained  of  the  bishop,  within  whose  diocese  the  ordination  is 
performed.     Johns.  34. 

And  this  is  agreeable  to  the  rule  of  the  ancient  canon  law ; 
which  directeth,  that  a  bishop  shall  not  ordain  within  the  diocese 
of  another,  without  the  licence  of  such  other  bishop.  Gibs.  1 39.  {h) 

IV.  Of  the  qiuilification  and  examination  qf persons  to  be 

ordained. 

Age.  1,  ^y  Can.  34.  No  bishop  shall  admit  any  pers<»i  into  sacred 

orders,  except  he,  desiring  to  be  a  deacon^  is  three  and  twenty 
years  old;  and  to  be  a  priest,  four  and  twenty  years  complete. 
[  29  ]  And  by  the  preface  to  the  form  of  ordination :  None  shall  be 
admitted  a  deacon,  except  he  be  twenty-three  years  of  age,  unless 
he  have  a  faculty ;  and  every  man  which  is  to  be  admitted  a 
.    priest,  shall  be  full  four  and  twenty  years  old. 

Unless  he  have  a  faculty^  So  that  a  faculty  or  dispensation  is 

{g\  6.*  3,  4.  37. 
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allowed,  for  persons  of  extraordinary  abilities,  to  be  admitted 
deacons  sooner.     Gibs.  145. 

Which  faculty  (as  it  seemeth)  must  be  obtained  from  the 
archbishop  of  Canterbury. 

And  by  the  statute  of  the  IS  £1.  aI2.  None  shall  be  made 
minister,  beir^  under  the  ojge  of  four  and  twenty  years. 

And  in  this  case  there  is  no  dispensation.     Gibs.  146. 

Note,  here  it  may  be  proper  to  observe  once  for  all,  the  equi- 
vocal signification  of  the  word  minister^  both  in  our  statutes, 
canons,  and  rubrick  in  the  book  of  common  prayer.  Oftentimes 
it  is  made  to  express  the  person  officiating  in  general,  whether 
priest  or  deacon ;  at  other  times  it  denoteth  the  priest  alone,  as 
contra-distinguished  from  the  deacon,  as  particularly  here  in  this 
statute,  and  in  Can.  31.  afor^oing.  And  in  such  cases,  the 
determination  thereof  can  only  be  ascertained  from  the  connexion 
and  circumstances. 

E.  1  Jac.  2.  Roberts  and  Pain.  A  person  being  presented  to 
the  parish-church  of  Christ-church  in  Bristol,  was  libelled 
against,  because  he  was  not  twenty-three  years  of  age  when  made 
deacon,  nor  twenty-four  when  made  priest.  A  prohibition  was 
prayed,  upon  this  suggestion,  that  if  uie  matter  was  true,  a  tem- 
poral loss,  to  wit,  deprivation,  would  follow ;  and  that  therefore 
it  was  triable  in  the  temporal  court :  But  it  was  denied,  because 
so  it  is  also  in  the  case  of  drunkenness  and  other  vices,  which  are 
usually  punished  in  the  ecclesiastical  courts,  though  temporal 
loss  mi^  ensue.     3  Mod.  61. 

By  the  44  Geo.  3.  c.  43.  it  is  enacted,  that  no  person  shall  be 
admitted  a  deacon  before  he  shall  have  attained  the  age  of  three 
and  twenty  years  complete,  and  that  no  person  shall  be  admitted 
a  priest  before  he  shall  have  attained  the  age  of  four  and  twenty 
years  complete :  and  in  case  any  person  shall,  from  and  afler 
the  passing  of  this  act,  be  admitted  a  deacon  before  he  shall  have 
attained  the  age  of  three  and  twenty  year^  complete,  or  be  ad- 
mitted a  priest  before  he  shall  have  attained  the  age  of  four  and 
twenty  years  complete,  that  then  and  in  every  such  case  tEe  ad- 
mission of  every  such  person  as  deacon  or  priest  respectively, 
shall  be  merely  void  in  law  as  if  such  admission  had  not  been 
made,  and  the  person  so  admitted  shall  be  wholly  incapable  of 
having,  holding,  or  enjo3dng,  or  being  admitted  to  any  parson- 
age, vicarage,  benefice,  or  other  ecclesiastical  promotion  or  dig- 
nity whatsoever,  in  virtue  of  such  his  admission  as  deacon  or 
priest  respectively,  or  of  any  qualification  derived  or  supposed 
to  be  derived  therefrom :  Provided  always,  that  no  title  to  confer 
or  present  by  lapse  shall  accrue  by  any  avoidance  or  deprivation, 
ipsofoctOi  by  virtue  of  this  statute,  but  afler  six  months  notice  of 
such  avoidance  or  deprivation  given  by  the  ordinary  to  the  pa^ 
tron.    5.1. 
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Bat  nothing  herein  contained  shall  extend,  or  be  construed 
to  extend,  to  take  away  any  right  of  granting  equities  heretofo]:e 
lawfully  exercised,  and  which  now  l^  lawfully  exercised  by  the 
archbishop  of  Canterbury,  or  the  archbishop  of  Armagh,  viz.  to 
admit  at  earlier  ages.  Ibid. 
Tide.  2.  Otho.  Seeing  it  is  dangerous  to  ordain  any  without  a  cer* 

tain  and  true  title ;  we  do  establish  that  before  tne  conferring  of 
orders  by  the  bishop,  a  diligent  search  and  inquiry  be  made 
diereof.     Jth.  16. 

Can.  3S.  It  hath  been  long  since  provided,  by  many  decrees 
of  the  ancient  fathers,  that  none  should  be  admitted  either  deacon 
or  priest,  who  had  not  first  some  certain  place  where  he  might 
use  his  function :  According  to  whidi  examples  we  do  ordain, 
that  henceforth  no  person  shall  be  admitted  into  sacred  orders^ 
[  SO  ]  except  (1)  he  shall  at  that  time  exhibit  to  the  bishop,  of  whom 
he  desireth  imposition  of  Hands,  a  presentation  of  himself  to  some 
ecclesiastical  preferment  then  void  in  the  diocese ;  or  (2)  shall 
bring  to  the  said  bishop  a  true  and  undoubted  certificate,  that 
either  he  is  provided  of  some  church  within  the  said  diocese 
where  he  may  attend  the  cure  of  souls,  or  (S)  of  «ome  minister's 
place  vacant  either  in  the  cathedral  church  of  that  diocese,  or  in 
some  other  coUesiate  church  therein  also  situate,  where  he  may 
execute  his  ministry ;  or  (4)  that  he  is  a  felUmy  or  in  right  as  a 
fellow,  or  (5)  to  be  a  conduct  or  chaplain  in  some  coUege  in  Cam- 
bridge or  Oxford;  or  (6)  except  he  be  a  master  of  arts  ofjioe 
years  standings  that  liveth  of  his  own  charge  in  either  of  the 
universities ;  or  (7)  except  by  the  bishop  himself  that  doth  ordain 
him  minister,  he  be  shortly  afier  to  be  admitted  either  to  some 
benefice  or  curateship  then  void.  And  if  any  bishop  shall  admit 
any  person  into  the  ministry  that  hath  none  of  these  titles,  as  is 
aforesaid:  then  he  shaU  keep  and  maintain  him  with  all  things 
necessary,  till  he  do  prefer  him  to  some  ecclesiastical  living: 
And  if  the  said  bishop  shall  refuse  so  to  do,  he  shall  be  suspended 
by  the  archbishop,  being  assisted  with  another  bishop,  firom  giv- 
ing of  orders  by  the  space  of  a  year. 

'No  person^  Sfc."]  By  this  branch  of  the  canon,  which  is  n^^ative 
and  exclusive,  one  sort  of  title  that  was  heretofore  very  common, 
is  in  great  measure  taken  away,  viz.  the  tide  of  his  pahrimomf^ 
which  we  meet  with  very  frequently  among  the  acts  of  ordination 
in  our  ecclesiastical  records;  and  not  only  so,  but  the  title  of  a 
pension  or  aUowance  in  money  which  is  fi-equently  specified ;  and 
sometimes  the  title  ox  9l  parttcidar  person  (of  known  abilities  and 
there  named)  without  any  such  specification  of  an  annual  sum. 
And  at  such  tides,  afler  the  estate,  sum,  or  the  like,  is  oflen 
added  in  the  acts  of  ordination  (especially  when  it  was  small) 
that  the  party  therewith  acknowledged  himself  content;  which 
declaration  so  made  and  entered,  was  understood  to  be  a  dia- 
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charge  of  the  bishop  ordaining^  from  any  obligation  to  provide 
for  him.     Gibs,  140. 

In  the  cathedral  church']  This  is  only  an  affirmance  of  what 
was  the  law  of  the  church  before ;  the  title  of  vicar  choral  being 
frequently  entered  as  a  canonical  title,  in  the  acts  of  ordination. 
Gibs.  140. 

Or  that  he  is  a  felUm]  This  also,  as  to  fellows  of  colleges, 
appears  to  have  been  all  along  the  law  of  the  church  of  England, 
by  the  frequent  entries  of  that  title,  as  received  and  admitted  in 
the  acts  of  ordination.     Gibs.  140. 

Chaplain  in  some  college]     This  seems  to  be  a  title  founded     [  SI  ] 
on  this  canon,  from  the  silence  of  the  antient  books  relating 
thereunto.     Gibs*  140. 

Master  of  arts  of  five  years  standing]  This  also  seems  to  be  a 
new  title  established  by  the  canon.     Gibs.  140. 

Shall  keep  and  maintain  him]  This  was  injoined  by  a  canon 
of  the  third  council  of  Lateran ;  which  canon  was  taken  into  the 
body  of  laws  made  in  a  council  held  at  London,  in  the  year  1200. 
And  in  the  time  of  archbishop  Winchelsey,  there  is  in  the  re- 

Sister  an  order  from  the  archbishop  to  one  of  his  comprovincial 
Lsbops,  to  provide  one  of  a  benefice,  whom  he  had  ordained 
without  title ;  and  a  citation  of  the  executors  of  a  bishop  deceased^ 
to  oblige  them  to  provide  for  one,  whom  the  bishc^  had  so  or- 
dained ;  and  there  is  an  order  to  a  bishop,  to  oblige  a  clergyman, 
who  had  given  a  titie  of  a  certain  annual  sum,  to  pay  it  till  the 
clerk  should  be  provided  for ;  and  a  citation  to  Merton  college 
to  shew  cause,  why  they  should  not  be  obliged  to  maintain  one^ 
to  whom  they  had  given  a  tide  at  his  ordination.  In  like  man- 
ner, the  observation  of  this  canon  made  in  the  year  1603  (or 
rather  of  the  common  law  of  the  church  of  which  this  canon  is 
only  an  affirmance)  was  specially  inforced  upon  the  bishops  by 
king  Charles  the  first  and  archbishop  Laud,  upon  this  pain  or 
penalty  of  maintaining  the  person,  if  they  should  ordain  any 
without  such  title.  And  in  ancient  times,  the  names  of  the 
persons  who  granted  the  tides  were  entered  in  the  acts  of  ordi- 
nation, as  standing  engaged ;  as  a  testimony  against  the  person 
intiUing,  in  case  the  clerk  (ordained  upon  such  titie)  should  at 
any  time  want  convenient  maintenance.     Gibs.  141. 

And  whereas  the  laws  of  the  church  in  this  particular  might 
be  eluded,  by  a  promise  on  the  part  of  the  person  ordained,  not 
to  insist  upon  such  maintenance ;  we  find  that  case  considered 
in  the  ancient  Gloss,  and  there  it  seems  to  be  determined,  that 
the  same  being  a  public  right  cannot  be  released.  And  before 
that,  it  had  been  made  part  of  the  body  of  the  canon  law,  that 
persons  having  made  such  promise,  unless  compassionately  dis- 
pensed withal,  ought  not  to  be  admitted  to  a  higher  order,  nor 
to  minister  in  the  order  already  taken.    Id. 
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In  case  oi  letters  dismisson/y  the  rule  of  the  canon  law  is,  that 
the  bishop  whose  business  it  was  to  see  that  there  was  a  good 
[  32  ]     title,  shall  be  liable  to  the  penalty  for  a  person  ordained  without 
sufficient  title,  although  another  bishop  ordained  such  person.   Id. 
Testimo-  3.  By  a  constitution  of  Otko^  it  is  thus  enjoined:  Seeing  it  is 

dangerous  to  ordain  persons  unworthy,  void  of  understanding, 
illegitimate,  irregular,  and  illiterate ;  we  do  decree,  that  before 
the  conferring  of  orders  by  the  bishop,  strict  search  and  inquiry 
be  made  of  all  these  things.     Athon,  16. 

And  by  a  constitution  of  Archbishop  Reynolds ;  no  simoniac, 
homicide,  person  excommunicate,  usurer,  sacrilegious  person, 
incendiary,  or  falsifier,  nor  any  other  having  canonical  impedi" 
ment,  shall  be  admitted  into  holy  orders.     LincL  33. 

Canonical  impediment]  As  suppose,  of  bigany ;  or  any  other 
which  proceeds  rather  from  defect  than  crime.     Id, 

And  by  several  constitutions  of  Edmund  archbishop,  the  fol- 
lowing impediments  and  o£Pences  are  declared  to  be  causes  of 
suspension  from  orders  received,  and  consequendy  so  far  forth 
are  objections  likewise,  if  known  beforehand,  against  being  or- 
dained at  all ;  viz. 

They  who  are  bom  of  not  lawful  matrimony,  and  have  been 
ordained  without  dispensation ;  shall  be  suspended  from  the 
execution  of  their  office,  till  they  obtain  a  dispensation : 

They  who  have  taken  holy  orders,  in  the  conscience  of  any 
mortal  sin,  or  for  temporal  gain  only;  shall  not  execute  their 
office,  till  they  shall  have  been  expiated  from  the  like  sin  by 
the  sacrament  of  penance. 

Again;  all  who  appear  to* have  contracted  irregularity  in  the 
taking  of  orders,  or  before  or  after,  unless  dispensed  withal  by 
those  who  have  power  to  dispense  with  the  same:  shall  hie 
suspended  from  the  execution  of  their  office,  until  they  shall 
have  lawful  dispensations :  By  irregulars  as  to  the  premises,  we 
understand  homicides,  advocates  in  causes  of  blood,  simonists, 
makers  of  simonaical  contracts,  and  who  being  infected  with  the 
contagion,  have  knowingly  taken  orders  from  heretics,  schisma- 
tics, or  persons  excommunicated  by  name. 

Also  bigamists,  husbands  of  lewd  women,  violators  of  virgins 
consecrated  to  God,  persons  excommunicate,  and  persons  having 
taken  orders  surreptitiously,  sorcerers,  burners  of  churches,  and 
if  there  be  any  other  of  the  like  kind. 

And  he  who  did  examine  the  parties,  was  to  inquire  into  all 
these  particulars.  Lind.  26. 
[  33  ]  But  this  is  not  now  required ;  but  all  the  same  so  far  as  they 
concern  a  man's  capacity,  learning,  piety,  and  virtue,  are  included 
in  the  following  directions  in  the  preface  to  the  form  of  ordaining 
deacons,  which  is  in  some  degree  an  enlargement  of  the  fore- 
going restrictions :  viz. 
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The  bishop  knowing,  either  by  himself)  or  by  sufficient  testi- 
mony, any  person  to  ue  a  man  of  virtuous  conversation,  and 
without  crime;  and  after  examination  and  trial,  finding  him 
learned  in  the  Istin  tongue,  and  sufficiently  instructed  in  holy 
scripture,  may  admit  him  a  deacon. 

And  by  Can.  34,  the  direction  is  this :  No  bishop  shall  admit 
any  person  into  sacred  orders,  except  he  hath  taken  some  degree 
of  school  in  either  of  the  two  universities ;  or  at  the  least,  except 
he  be  able  to  yield  an  account  of  his  faith  in  Latin  according  to 
the  thirty-nine  articles. 

And  with  respect  unto  priests  orders  in  particular,  it  is  thus 
directed  by  the  statute  of  the  IS  EL  c.  12.  None  shall  be  made 
minister,  unless  it  appear  to  the  bishop  that  he  is  of  honest  l^fe^ 
and  prqfesseth  the  doctrine  expressed  in  the  thirfy-^ine  articles  ; 
nor  tmless  he  be  able  to  ansaoer^  and  render  to  the  ordinary  an  account 
of  his  faith  in  Latin,  according  to  the  said  articles,  or  have  special 
gift  or  ability  to  be  a  preacher. 

So  that  if  these  requisites  be  observed,  those  others  are  not 
now  required,  further  ttum  they  &11  in  with  these. 

Aqd  the  ordinary  way  by  which  all  this  must  appear  to  the 
bishop,  must  be  by  a  written  testimonial ;  concerning  which  it 
is  directed  by  Can.  34.  aforesaid,  with  respect  both  unto  deacon's 
and  priest's  orders,  that  no  bishop  shall  admit  any  person  into 
sacred  orders,  except  he  shall  then  exhibit  letters  testimonial  of 
kis  good  life  and  conversation,  under  the  seal  of  some  college  of 
Cambridge,  or  Oxford,  xehere  before  he  remained,  or  of  three  or 
four  grave  ministers,  together  with  the  subscription  and  testimony 
of  other  credible  persons,  who  have  known  his  life  and  behaviour  for 
the  space  of  three  years  next  before. 

And  with  respect  unto/m'e^s  orders  in  particular,  it  is  enacted 
by  the  aforesaid  statute  of  the  IS  El.  c.l2.  that  none  shall  be 
made  minister,  unless  he  first  bring  to  the  bishop  of  that  diocese, 
from  men  known  to  the  bishop  to  be  of  sound  religion,  a  testimonial 
both  of  his  honest  life,  and  of  his  professing  the  doctrine  expressed 
in  the  thirty-nine  articles. 

Some  of  the  canons  abroad  do  further  require,  that  proclam* 
ation  be  thrice  made  in  the  parish  church  where  the  person 
who  ofiereth  himself  to  be  ordained  inhabiteth,  in  order  to  know 
the  impediments  if  any  be ;  which  the  minister  of  such  parish  is 
to  certify  to  the  bishop  or  his  official :  Particularlv,  the  coun-  [  S4  ] 
cil  of  Trent  requires  this,  and  that  it  be  done  by  the  command 
of  the  bishop,  upon  signification  made  to  him,  a  month  before, 
of  the  name  of  the  person  who  desires  to  be  ordained :  Not  un- 
like to  which  is  this  clause  in  the  articles  of  queen  Elizabeth 
published  in  the  year  1564,  viz.  "  i^nst  the  day  of  givine 
"  orders  appointed,  the  bishop  shall  give  open  monitions  to  m 

VOI*.  III.  D" 


<<  men,  to  except  against  such  as  they  know  not  to  be  worthy, 
"  either  for  life  or  conversation."     Gisb,  147. 

Agreeable  unto  which  are  archbishop  Wak^s  directions  to  the 
bishops  of  his  province  in  the  year  1716,  subjoined  at  the  end  of 
this  tide,  which  although  they  have  not  the  authority  of  a  law 
properly  so  called,  yet  since  it  is  said  to  be  discretionary  in  the 
bishop  whom  he  will  admit  to  the  order  of  priest  or  deacon,  and 
that  he  is  not  obliged  to  give  any  reason  for  his  refusal  ^1  StiU. 
3S4.  1  Johns.  4*6.  Woodj  b,  1.  c.  3.),  this  implieth,  that  ne  may 
insist  upon  what  previous  terms  of  qualification  he  shall  think 
proper,  consistent  with  law  and  right.  And  by  the  statute, 
rubrick,  and  canon  aforegoing,  he  is  not  required,  but  permitted 
only,  to  admit  persons  so  and  so  qualified ;  and  prohibited  to 
admit  any  without,  but  not  injoined  to  admit  any  persons  although 
.  they  have  such  and  such  qualifications. 
Ezamiii.  4.  By  Can.  35.     The  bishop,  before  he  admit  any  person  to 

ation.  jjQjy  orders,  shall  diligently  examine  him,  in  the  presence  of 

those  ministers  that  shall  assist  him  at  the  imposition  of  hands ; 
and  if  the  bishop  have  any  lawful  impediment,  he  shall  cause 
the  said  ministers  carefully  to  examine  every  such  person  so  to 
be  ordered.  And  if  any  bishop  or  sufiragan  shall  admit  any  to 
sacred  orders  who  is  not  so  examined,  and  qualified  as  before  we 
have  ordainied  [viz.  in  Can,  34.];  the  archbishop  of  his  province 
having  notice  thereof,  and  being  assisted  therein  1^  one  bishop, 
shall  suspend  the  said  bishop  or  suf&agan  so  offending,  firom 
making  either  deacons  or  priests  for  the  space  of  two  years. 

Of  common  right,  this  examination  pertaineth  to  the  arch- 
deacon, saith  Undwood ;  and  so  saith  the  canon  law,  in  which 
this  is  laid  down,  as  one  branch  of  the  archidiaconal  office. 
Which  thing  is  also  supposed  in  our  own  form  of  ordination, 
both  of  priests  and  deacons,  where  the  archdeacon's  office  is  to 
present  the  persons  that  are  apt  and  meet.  Gisb,  147. 
[_  SB  1  And  for  tne  regular  method  of  examination,  we  are  referred 
by  lAndwoodj  to  die  canon  upon  that  head,  inserted  in  the  body 
of  the  canon  law;  viz.  When  the  bishop  intends  to  hold  an  or- 
dination, all  who  are  desirous  to  be  admitted  into  the  ministry, 
are  to  appear  on  the  fourth  day  before  the  ordinadon ;  and  then 
the  bishop  shall  appoint  some  of  the  priests  attending  him,  and 
others  skilled  in  the  divine  law,  and  exercised  in  the  ecclesiasdcal 
sanctions,  who  shall  diligendy  examine  the  life,  age,  and  tide  of 
the  persons  to  be  ordained ;  at  what  place  they  had  their  educa- 
tion ;  whether  they  be  well  learned ;  whedier  they  be  instructed 
in  the  law  of  God.  And  they  shall  be  diligently  examined  for 
three  days  successively ;  and  so  on  the  Saturday,  they  who  are 
llpproved,  shall  be  presented  to  die  bishop.     GiA.  \^T,  {h) 

{h)  JSee  Dist.  24.  c.  5. 


£DrDtnatiom  35 

5.  By  a  constitution  of  archbishop  Bofnclds:   Persons  of  Lettendi- 
religton  shall  not  be  ordained  by  any  but  their  own  bishop,  <^ith-  "»«»y» 
out  letters  dimissory  of  the  said  bishop ;  or^  in  his  absence»  of 
his  vi€»r-general.     UncL  32* 

And  by  Can.  34.  No  person  shall  henceforth  admit  any  person 
into  sacred  orda*Sy  which  is  not  of  his  own  diocese,  except  he  be 
eidier  of  one  of  the  universities  of  tliis  realm,  or  except  he  shall 
bring  letters  dimissory  from  the  bishop  of  whose  diocese  he  is. 

(^one  of  the  universities."]  That  is,  a  member  of  some  college, 
so  as  that  he  may  be  ordained  ad  titulum  cottegii  sui,     Grej/,  45. 

In  the  ancient  acts  of  ordination,  the  fellows  of  New-coUq^ey 
St.  Mary  Winton,  and  King's  college  in  Cambridge,  are  men- 
tioned, as  possessed  of  a  special  pri^ege  from  the  pope,  to  be 
ordained  by  what  bishops  they  pleased ;  and  they  are  said  to  be 
stijfficienter  dimissi^  in  virtue  of  that  privUege,  and  without  letters 
dimissory.  But  it  doth  not  appear  by  our  books,  that  this  was 
then  that  general  ri^it  of  all  collies  in  the  two  univ^sities,  to 
which  they  are  entiued  by  virtue  of  this  canon.     Gibs.  142. 

And  by  a  constitution  of  Bichard  Wethersheady  archbishop  of 
Canta*bury ;  a  bishop  ordaining  one  of  another  diocese^  without 
i^iecial  licence  of  the  bishop  of  that  diocese^  shall  be  suspended 
from  the  conferring  of  that  order  to  whidi  he  shall  ordfun  any 
such  person,  untu  he  shall  have  made  a  proper  saUs&Cticm* 
Lind.  32. 

AndbyCan.S5.  If  any  bishop  or  suflfragan  shaU  admit  any  to  l^^ 
sacred  orders,  who  is  not  so  qualified — as  before  we  have  or* 
dained ;  the  archbishop  of  his  province,  having  notice  thereoi^ 
and  being  assisted  therein  by  one  bishop,  shall  suspend  the  said 
bishop  or  suffia^ui  so  offending,  from  makiitg  either  deacons  or 
priests,  for  the  space  of  two  years :  (and  by  the  ancient  canon 
law,  from  grantii]^  letters  dimissory  to  the  persons  of  his  diocese 
who  are  to  be  onudned.     Gibs.  143.) 

And  they  who  shall  be  promoted  to  holy  orders,  by  other 
than  their  own  bishop,  without  licence  of  their  own  bishop,  shall 
be  suspended  from  the  exercise  of  such  order,  until  they  shall 
obtain  a  dispensation,    l^dm.  Linclw.  26. 

But  a  dispensation  in  such  case  by  their  own  bishc^  shall  be 
sufiident,  who  may  ratify  such  ordination.     Undw.  26. 

And  in  our  ecclesiastical  records,  we  find  several  persons  did- 
])ensed  with,  in  form,  for  .obtaining  orders  without  such  letters, 
as  a  great  irregularity ;  which  was  looked  upon  as.  needfiil  for 
the  ratification  of  the  order  received.     Gibs.  142. 

The  archbishop^  as  metropolitan,  may  not  grant  letters  dimis* 
sory ;  but  this  is  to  be  understood  with  an  exception  to  the  time 
of  his  metropolitical  visitation  of  any  dioceses,  during  which  he 
may  both  grant  letters  dimissory,  and  ordain  the  clergy  of  the 
diocese  visited.     Gibs.  143. 
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So  iieither  the  archdeacon^  nor  official^  may  grant  letters  di- 
missory.  Concerning  the  archdeacon,  the  canon  law  is  express : 
And  as  to  the  officials,  they  are  excluded  by  the  same  constitution 
that  excludes  me  religious ;  and  the  ancient  gloss,  speaking  of 
officials,  says,  although  it  cannot  be  denied  that  they  have  or- 
dinary jurisdiction,  yet  recourse  is  not  to  be  had  to  them  in  every 
thing — for  they  cannot  grant  letters  commendatory  for  orders. 
Gibs.  143. 

During  the  vacancy  of  any  see,  the  right  of  granting  letters 
dimissory  within  diat  see,  rests  in  the  guardian  of  the  spiritual* 
ties ;  and,  in  consequence,  the  right  of  ordaining  also,  where 
such  guardian  is  of  the  episcopal  order.     Gibs.  143. 

A  bishop  being  in  parts  remote,  he  who  is  specially  constituted 
vicar-general  for  that  time,  hath  power  to  grant  letters  dimis- 
sory; and  the  reason  is,  because  during  that  time  the  whole 
episcopal  jurisdiction  is  vested  in  him ;  as  it  is  also  in  persons 
who  enjoy  jurisdictions  entirely  exempt  from  the  bishop,  and 
who  therefore  may  likewise  grant  them.  Gibs.  143. 
[  37  ]  The  persons  to  "wham  letters  dimissory  may  be  granted  by  any 
bishop,  are  either  such  who  were  bom  in  the  diocese,  or^  are 
promoted  in  it,  or  are  resident  in  it.  This  appears  from  Lind-^ 
wood,  in  his  commentary  upon  the  foregoing  constitution  of 
archbishop  Reynolds ;  whose  observation  is  taken  from  the  body 
of  the  canon  law.  But  although  this  is  laid  down  disjunctively, 
so  as  letters  dimissory  granted  in  any  of  the  three  cases  will 
be  good ;  yet  it  appears  in  practice,  mat  heretofore  they  were 
judged  to  come  more  properly  from  the  bishop  in  whose  diocese 
he  was  promoted,  or  in  which  his  title  lay.  And  the  reason  was, 
because  the  bishop  in  whose  diocese  the  person  was  bom,  or  had 
long  dwelt,  is  presumed  to  have  the  best  opportunity  of  knowing 
the  conversation  of  the  person  to  be  ordained.     Gibs.  143. 

The  JUness  of  the  person  to  be  ordained  (as  to  life,  learning, 
title,  and  the  like)  ought  to  appear,  before  the  granting  of  letters 
dimissory.  This  is  supposed  (as  to  conversation  at  least)  in 
what  ham  been  said  before ;  and  as  to  the  title  it  was  not  only 
inquired  into  bv  the  bishop  granting  the  letters,  but  frequently 
r^nained  with  him ;  of  which  special  notice  was  taken  in  the 
body  of  such  letters.  And  the  bishop  who  grants  the  letters 
dimissory  is  to  make  this  inquiry,  and  not  the  bishc^  to  whom 
such  letteirs  are  transmitted ;  for  he  is  to  presume  that  the  per- 
sons recommended  to  him  are  fit  and  sufficient.     Gibs.  144. 

Letters  dimissory  may  be  granted  at  once  to  aU  orders,  and 
directed  to  any  catholic  bishop  at  large.  And  this  hath  been 
the  practice  in  the  church  of  England,  both  before  and  since  the 
Reformation ;  as  appears  by  innumerable  instances,  in  the  acts  of 
ordination,  of  Utera  dimisoriis  ad  omnes ;  and  by  the  forms  of 
the  letters  dimissory  (whether  ad  omnes  or  not)  which  are  di- 
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rected  in  tJbat  general  style.  But  other  chui'ches,  to  prevent  the 
inconveniences  of  this  practice  (especially  where  such  letters  are 
granted  without  previous  examination),  have  expressly  forbid 
them  both.     Gibs.  144. 

V.  Of  oaths  and  subscriptions  previous  to  the  ordin- 
ation. 

1.  By  the  1  EL  c.  I.  and  1  W.  3.  c.8.  Every  person  taking  or- 
ders,  bgfbre  he  shall  receive  or  take  any  such  orders^  shall  take  the 
oaths  of  allegiance  and  supremacy^  before  the  ordinary  or  commis- 
sary. 

2.  And  by  the  13  El.  c.  12.  None  shall  be  admitted  to  the  order     r  $8  1 
qfdeacon^  or  ministry  j   unless  he  shall  Jirst  subscribe  to  all  the 
articles  of  religion  agreed  upon  in  convocation  in  the  year  1562, 

"which  only  concern  the  confession  of  the  true  Christian  Jaith  and 
the  doctrine  of  the  sacraments.  §5. 

3.  And  by  Can.  36.  No  person  shall  be  received  into  the 
ministry,  except  he  shall  first  subscribe  to  these  articles,  follow- 
ing: 

(1)  That  the  king's  majesty,  under  God,  is  the  only  supreme 
governor  of  this  realm,  and  of  all  other  his  highness's  dominions 
and  countries,  as  well  in  all  spiritual  or  ecclesiastical  things  or 
causes,  as  temporal ;  and  that  no  foreign  prince,  person,  prelate, 
state  or  potentate  hath,  or  ought  to  have  any  Jurisdiction,  power, 
superiority,  pre-eminence  or  authority,  ecclesiastical  or  spiritual, 
within  his  majest3r's  said  realms,  dominions,  and  countries. 

(2)  That  the  book  of  common  prayer,  and  of  ordering  of 
bishops,  priests,  and  deacons,  containeth  in  it  nothing  contrary 
to  the  word  of  God,  and  that  it  may  lawfully  be  used,  and  that 
he  himself  will  use  the  form  in  the  said  book  prescribed  in  pub- 
lic prayer,  and  administration  of  the  sacraments,  and  none  other. 

(3)  That  he  alloweth  the  book  of  articles  of  religion  agreed 
upon  by  the  archbishops  and  bishops  of  both  provinces,  and  the 
whole  clergy,  in  the  convocation  holden  at  London,  in  the  year 
of  our  Lord  God  one  thousand  five  hundred  sixty  and  two;  and 
that  he  acknowledgth  all  and  every  the  articles  therein  contained, 
being  in  number  nine  and  thirty,  besides  the  ratification,  to  be 
agreeable  to  the  word  of  God. 

Which  subscription,  as  it  seemeth  by  the  same  and  the  follow- 
ing canon,  must  be  before  the  bishop  himself. 

And  for  the  avoiding  of  all  ambiguities,  such  person  shall  sub- 
scribe in  this  form  and  order  of  words,  setting  down  both  his 
Christian  and  simame,  viz.  "  I  N.  N.  do  willingly  and  ex  animo 
''  subscribe  to  these  three  articles  above  mentioned,  and  to  all 
'*  things  that  are  contained  in  them."     Can.  36. 

And  if  any  bishop  shall  ordain  any,  except  he  shall  first  have 
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so  subscribed;  he  shall  be  suspended  from  giving  of  orders  for 
the  space  of  twelve  months.     Can.  86. 

VI.  Form  and  manner  of  ordaining  deacons. 

1.  The  ordination  (as  well  of  deacons  as  of  ministers)  shall  be 
C  39  ]    performed  in  the  time  of  divine  service,  in  the  presence  not  only 

of  the  archdeacon,  but  of  the  dean  and  two  prebendaries  at  the 
least,  or  (if  they  shall  happen  by  any  lawful  cause  to  be  let  or 
hindered)  in  the  presence  of  four  other  grave  persons,  being 
masters  of  arts  at  the  least,  and  allowed  tor  public  preachers. 
Can.  31. 

And  by  the  statute  of  the  2\  H.S.  c.  13.  for  pluralities;  it  is 
alleged  as  one  reason  why  a  bishop  may  retain  six  chaplains, 
because  he  must  occupy  six  chaplains  at  the  giving  of  orders. 
$24. 

However,  in  practice,  a  less  number  than  is  required  either 
by  the  said  statute  or  by  the  aforesaid  canon,  is  sometimes  ad- 
mitted ;  and  this  (as  it  is  said,)  by  virtue  of  die  rubrick  in  the 
o£Sce  of  ordination,  which  directeth  that  the  bishops  imth  the 
priests  present  shall  lay  their  hands  upon  the  persons  to  be  ordained ^ 
implying,  as  is  supposed,  that  if  there  are  but  two  priests  present, 
it  simiceth  by  this  rubrick,  which  is  established  by  the  act  of 
parliament  of  the  13  &  14  C  2.  But  the  words  do  not  seem  so 
much  to  be  restrictive  of  the  number  before  required,  as  directF* 
ory  what  the  number  as  by  law  before  required  in  this  respect 
shall  do. 

2.  And  at  the  time  of  ordination,  tiie  bishop  shall  say  unto 
the  people.  Brethren,  if  there  be  any  of  you  who  knowem  any 
impediment,  or  notable  crime,  in  any  of  tnese  persons  presented 
to  be  ordered  deacons,  for  the  which  he  ought  not  to  be  admitted 
to  that  office ;  let  him  come  forth  in  the  name  of  God,  and  shew 
what  the  crime  or  impediment  is.     Form  of  Ordination, 

And  if  any  great  crime  or  impediment  be  objected,  the  bishop 
shall  surcease  from  ordering  that  person,  until  such  time  as  the 
party  accused  shall  be  found  clear  of  that  crime.     Id. 

3.  And  before  the  gospel,  the  bishop  sitting  in  his  chair,  shall 
cause  the  said  oatiis  of  allegiance  and  supremacy  to  be  (again) 
mijndstered  unto  every  of  mem  that  are  to  be  ordered.  Id. 
1  W.  C.S.  (/) 

(i)  The  24  G.  3.  c.  35.  after  reciting  '<  that,  by  the  laws  of  the 

<  realm,  persons  who  are  admitted  into  holy  orders  must  take  the 
'<  oath  of  allegiance ;  and  that  there  are  divers  subjects  of  foreign 
^  countries  desirous  that  the  word  of  God  and  the  sacraments  should 

<  be  administered  to  them^  according  to  the  liturgy  of  the  church  of 
*  England,  by  subjects  or  citizens  of  the  said  countries,  ordained 
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4.  Then  the  bishop,  laying  his  hands  seyeridly  upon  the  head 
every  one  of  them,  humbly  kneeling  before  him,  shall  say, 


"  according  to  the  form  of  ordination  in  the  church  of  England," 
empowers  the  bishop  of  London,  or  any  other  bishop  to  be  by  him 
appointed,  to  admit  to  the  order  of  deacon  or  priest,  for  the  pur- 
poses aforesaid,  persons,  subjects,  or  citizens  of  countries  out  of  his 
majesty's  dominions,  without  requiring  them  to  take  the  said  oath  of 
allegiance.  ^  But  they  are  not  to  exercise  their  office  within  his  ma- 
jesty's dominions ;  and  this  exemption  from  taking  the  above  oath  is 
to  be  mentioned  in  their  testimomal.  For  the  consecration  of  bishops 
under  similar  circumstances,  see  tit.  ^U^up0f  II.  17. 

[So  by  59  Cr.  3.  c.60.  §  1.  afler  reciting  that  **  whereas  it  is  expe- 
'*  dient  that  the  archbishops  and  bishops  of  this  realm  should  from 
**  time  to  time  admit  into  holy  orders  persons  specially  destined  for 
^'  the  cure  of  souls  in  H.  M.'s  foreign  possessions  (Uthough  8iich  per^ 
**  sons  may  not  be  provided  mth  the  title  required  by  the  canon  of  the 
"  church  of  England  of  such  as  are  to  be  made  ministers  :  and  whereas 
^  it  will  greatly  tend  to  the  advancement  of  religion  within  the  same 
**  that  due  provision  shall  be  regularly  made  for  a  supply  of  persons 
**'  properly  qualified  to  serve  as  parsons,  vicars,  curates  or  chaplains." 

The  above  archbishops,  or  the  bishop  of  London,  or  any  bishop 
authorised  by  any  or  either  of  them,  may  admit  to  the  holy  orders 
of  deacon  or  priest,  any  person  whom  on  examination  he  shall  deem 
duly  qualified  specially  for  the  purpose  of  taking  on  himself  the  cure 
of  souls  or  officiating  in  any  spiritual  capacity  in  H.  M.'s  colonies  or 
foreign  possessions,  and  residing  therein ;  and  a  declaration  of  and 
written  engagement  to  perform  such  purpose,  under  the  hand  of  such 
person,  being  deposited  in  the  hands  of  such  archbishop,  &c.  shall  be 
held  a  sufficient  title  with  a  view  to  such  ordination ;  and  it  shall  be 
distinctly  stated  in  his  letters  of  ordination,  that  he  has  been  ordained 
for  cure  of  souls  in  H.  M.'s  foreign  possessions.  §  1. 

No  person  so  admitted  into  holy  orders  for  these  purposes,  shall 
be  capable  of  holding  or  of  being  admitted  to  any  benefice  or  other 
ecclesiastical  dignity  soever  within  the  U.  K.,  or  of  acting  as  curate 
therein,  without  the  previous  consent  and  approbation  in  writing 
under  hand  and  seal  of  the  bishop  of  the  diocese,  in  which  any  such 
benefice,  &c.  is  locally  situate,  nor  without  like  consent,  &c.  of  such 
one  of  the  said  archbishops  or  bishop  of  London  by  whom  or  by 
whose  authority  he  has  been  originally  ordained ;  or  m  case  of  the 
demise  or  translation  of  such  archbishop  or  bishop,  of  his  successor 
in  the  same  see  ;  provided  that  no  such  consent,  &c.  shall  be  given 
unless  the  applicant  first  produces  a  testimony  of  his  good  behaviour 
during  his  residence  abroad  from  the  bishop  in  whose  diocese  he  has 
officiated,  or  if  no  such  bishop,  from  the  governor  in  council  of  the 
colony  in  which  he  may  have  been  resident,  or  from  the  colonial  se- 
cretary  of  state.  §  2.  By  §  3.  no  person  admitted  into  holy  orders  by 
bishops  of  Quebec,  Nova  Scotia,  or  Calcutta,  or  by  any  other  bishop 
or  archbishop  than  those  of  England  or  Ireland,  shall  be  capable  of 
officiating  in  any  church  or  chapel  of  England  or  Ireland  without 
special  permission  from  the  archbishop  of  the  province  where  he 
proposes  to  officiate ;  or  of  holding  or  being  admitted  to  any  ecclesi* 
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"  Take  thou  authority  to  execute  the  office  of  a  deacon  in  the 
"  church  of  God  committed  unto  thee ;  in  the  name  of  the  Fa- 
**  ther,  and  of  the  Son,  and  of  the  Holy  Ghost.     Amen." 

Then  shall  the  bishop  deliver  to  every  one  of  them  the  New 
Testament,  sa}ring,  *'  Take  thou  authority  to  read  the  gospel  in 
*'  the  church  of  God,  and  to  preach  the  same,  if  thou  be  thereto 
**  licensed  by  the  bishop  himself."     Form  of  Ordiru 

5.  Finally,  it  must  be  declared  unto  the  deacon,  that  he  must 
continue  in  that  office  of  a  deacon  the  space  of  a  whole  year 
(except  for  reasonable  causes  it  shall  otherwise  seem  good  unto 
the  bishop),  to  the  intent  he  may  be  perfect,  and  well  expert  in 
the  things  appertaining  to  the  ecclesiastical  administration;  in 
executing  whereof,  if  he  be  found  faithM  and  diligent,  he  may  be 
admitted  by  his  diocesan  to  the  order  of  priestnood.     Id. 

VII.  Form  and  manner  of  ordaining  priests.  (9) 

1.  Can.  S2.  The  office  of  a  deacon  being  a  step  or  degree  to 
the  ministry,  according  to  the  judgment  of  the  ancient  fathers  and 

astical  preferment  in  England  or  Ireland,  or  acting  as  curate  therein, 
without  consent  and  approbation  of  the  archbishop  and  of  the  bishop 
of  the  diocese  wherem  any  such  preferment  or  curacy  is  situate. 
And  by  §  4, 5.  no  person  after  2d  July,  1819,  ordained  deacon  or  priest 
by  a  colonial  bishop,  who  at  the  time  of  such  ordination  did  not 
actually  possess  episcopal  jurisdiction  over  some  diocese,  district  or 
place,  or  was  not  actually  resident  therein,  shall  be  capable  of  at  any 
time  holding  preferment  within  H.  M.'s  dominions,  or  of  being  sti- 
pendiary curate  or  chaplain,  or  of  officiating  in  any  place  or  manner 
as  a  minister  of  the  established  church  of  England  and  Ireland.  And 
all  admissions,  inductions,  and  appointments  to  curacies  made  con- 
trary to  this  act  shall  be  void.] 

(9)  The  wardens  of  a  charity  school  were  by  the  statutes  to  nomi- 
nate a  master  being  in  priest's  orders,  in  60  days ;  on  default,  the  dean 
and  chapter  of  York  to  appoint  in  30  days ;  and  then  the  bishop. 
Defendants  nominated  R.  not  in  priest's  orders,  and  the  bishop  sent 
notice  to  the  chapter,  who  not  appointing  within  30  days,  the  bishop 
appointed  C  who  resigned  into  the  hands  of  the  warden,  who  within 
five  days  again  appointed  R.  then  in  priest's  orders.  This  case  de- 
pends on  the  right  of  R. ;  his  not  being  in  priest's  orders  was  an  ob- 
jection not  to  be  dispensed  with.  But  then  inJuU  are  priest's  orders  f 
The  subsequent  statutes  shew  such  orders  were  meant  as  capacitated 
the  person  for  sayine  mass  ;  which  now  signifies,  performing  the  ser- 
vice according  to  me  liturgy.  The  second  nomination  of  R.  was 
valid  on  resignation  of  C,  for  the  wardens  were  then  as  much  patrons 
as  at  first.  This  is  not  within  the  reason  of  a  lapse ;  and  the  bishop 
was  wrong  in  his  notice,  for  he  should  have  sent  a  copy  of  the  sta- 
tutes to  the.  chapter.  Notice  must  be  given  of  the  fact,  but  not  of 
the  foundation  of  a  right ;  as,  tipon  notice  of  an  avoidance,  the  patron 
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the  practice  of  the  primitiye  church,  we  do  ordain  and  appoint, 
that  hereafter  no  bishop  shall  make  any  person,  of  what  qualities 
or  gifts  soever,  a  deacon  and  a  minister  both  together  upon  one 
day ;  but  that  the  order  in  that  behalf  prescribeid  in  the  book  of 
making  and  consecrating  bishops,  priests  and  deacons,  be  strictly 
observed.     Not  that  always  every  deacon  should  be  kept  from 
the  ministry  for  a  whole  year,  when  the  bishop  shall  find  good 
cause  to  the  contrary ;  but  that  there  being  now  four  times  ap- 
pointed in  every  year  for  the  ordination  of  deacons  and  ministers, 
there  may  ever  be  some  time  of  trial  of  their  behaviour  in  the     [  41  ] 
office  of  deacon,  before  they  be  admitted  to  the  order  of  priests 
hood. 

2.  At  the  time  of  ordination,  the  bishop  shall  say  unto  the 
people:  Good  people,  these  are  they  whom  we  purpose,  God 
willing,  to  receive  this  day  unto  the  holy  office  of  priesthood :  for 
after  due  examination,  we  find  not  to  the  contrary ;  but  that  they 
be  lawfiilly  called  to  their  fimction  and  ministry,  and  that  they  be 
persons  meet  for  the  same*  But  yet  if  there  be  any  of  you,  who 
knoweth  any  impediment,  or  notable  crime  in  any  of  diem,  for 
the  which  he  ought  not  to  be  received  into  this  holy  ministry,  let 
him  come  forth  in  the  name  of  God,  and  shew  what  the  crime  or 
impediment  is* 

And  if  any  great  crime  or  impediment  be  objected,  the  bishop 
shall  surcease  from  ordering  that  person,  until  such  time  as  the 
party  accused  shall  be  founa  clear  of  that  crime.     Form  of  Ordin. 

3.  Then  the  bishop,  sitting  in  his  chair,  shall  minister  to  every 
one  of  them  the  oaths  aforesaid  of  allegiance  and  supremacy.  Id. 
1  W.  c.  8.  {k) 

4.  Then  the  bishop,  wth  the  priests  present^  shall  lay  their 
hands  severally  upon  the  head,  of  every  one  that  receiveth  the 
order  of  priesthood ;  the  receivers  humbly  kneeling,  upon  their 
knees,  and  the  bishop  saying,  ^^  Receive  the  Holy  Ghost  for  the 
"  office  and  work  of  a  priest  in  the  church  of  God,  now  com- 
'^  mitted  unto  thee  by  the  imposition  of  our  hands :  Whose  sins 
*^  thou  dost  forgive,  they  are  forgiven ;  and  whose  sins  thou  dost 
^^  retain,  they  are  retained.  And  be  thou  a  faithfiil  dispenser  of 
^^  the  word  of  God,  and  of  his  holy  sacraments :  In  the  name  of 
"  the  Father,  and  of  the  Son,  and  of  the  Holy  Ghost" 

Then  the  bishop  shall  deliver  to  every  <me  of  them  kneeling, 
the  Bible  into  his  hand,  saying,  ^  Take  thou  authority  to  preadi 

must  look  to  all  consequences.  Lord  Ch.  said  this  was  not  like  a 
presentation,  because  the  bishop  could  not  revoke  it,  which  the  king 
before  induction  or  a  subject  before  institution  might  do.  Defendants 
having  a  right  and  relator  none,  his  bill  was  dismissed  with  costs. 
AUo.  Gen.  v.  Wycliffey  1  Ves.  80. 
[k)   Vid.  supray  \L  S. 


41  iDrDination. 

<<  the  word  of  Ood,  and  to  minister  the  holy  sacraments  in  the 
*^  congr^ation,  where  thou  shalt  be  lawfiiUy  appointed  there- 
«  unto/* 

Witk  the  priests  present.']  By  Can.  35.  They  who  assist  the 
bishop  in  laying  on  of  hands,  shall  be  of  the  cathedral  church,  if 
they  may  be  conveniently  had,  or  other  sufficient  preachers  of  ihe 
same  diocese,  to  the  number  of  three  at  the  least 

[  4f2  ]  VIII.  Fees  for  ordination. 

1.  By  a  constitution  of  archbishop  Stratford:  For  any  letters 
of  orders,  the  bishop's  clerks  or  secretaries  shall  not  receive  above 
6d. ;  and  for  the  sealing  of  such  letters,  or  to  the  marshals  of  the 
bishop^ s  house  for  admittance,  to  porters^  hostiaries^  or  shavers^ 
nothing  shall  be  paid :  on  pain  of  rendering  double  within  a 
month ;  and  for  de&ult  thereof,  the  ofiender,  if  he  is  a  clerk  be- 
neficed, shall  be  suspended  from  his  office  and  benefice ;  if  he  is 
not  beneficed,  or  a  lay  person,  he  shall  be  prohibited  firom  the 
entrance  of  the  churdi  till  he  comply*     Lind.  222. 

Marshals.']  They  who  govern  the  hall  and  inner  parts  of  the 
house.     Lind.  222. 

Hostiaries.]  Lindwood  understandeth  this  word  to  signify  the 
same  as  ostiariesj  or  persons  appointed  to  keep  the  doors,  and  the 
word  janitores  (porters)  next  aforegoing  to  si^iify  those  who  keep 
Ihe  gates  ;  whereas  more  properly,  it  seemeth  thatjanitores  (or 
porters)  doth  express  both  of  these ;  and  that  the  word  hostiart/ 
(as  Dr.  Gibson  observeth)  doth  denote  those  persons  who  pre- 
pared the  host;  for  there  is  in  the  Roman  pontifical  a  rubrick  in 
the  ordination  of  priests,  that  the  bishop  shall  deliver  to  the  per- 
son to  be  ordained,  the  cup  with  wine  and  water,  and  the  P^ten 
laid  upon  it  with  the  host,  the  bishop  saying  unto  him.  Take 
thou  authority  to  ofier  sacrifice  to  God,  and  to  celebrate  mass  as 
well  for  the  living  as  for  the  dead,  in  the  name  of  God.    Gibs.  1 53. 

Shavers.]  Whose  office  was  to  shave  the  crowns  of  persons 
to  be  ordained.     Lind.  222. 

2.  And  by  Can.  35.  No  fee  or  money  shall  be  received  either 
by  the  archbishop  or  any  bishop  or  sufiragan,  either  direcdy  or 
indirecdy,  for  admitting  any  person  into  sacred  orders ;  nor  shall 
any  other  person  or  persons  under  the  said  archbishop,  bishop  or 
sufiragan,  for  parchment,  writing,  wax,  sealing,  or  any  other  respect 
thereunto  appertaining^  take  above  105. :  under  such  pains  as  are 
already  by  law  prescribed. 

Or  any  other  respect  thereunto  appertaining  abooe  105.3 

It  is  not  lawful,  saith  John  de  Athon,  to  give  any  thing  to  the 
notary  performing  the  duty  of  his  office  in  the  act  of  ordination  | 
nevertheless,  he  says,  it  is  otherwise  as  to  that  notary  or  registei? 
who  writes  letters  testimonial  for  those  that  are  ordam^  for  his 
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just  salarvy  or  somewhat  more  for  his  extraordinary  trouble;  al- 
though tnis  may  more  secmrely  be  ^ven  voluntarily,  without  a 
preceding  compact.      Otho.     De  scndin.  ordin.   y.   Scripiura.     [  48  ] 
Athon*  16. 

And  some  of  the  modem  constitutions  abroad  agreeing  to  the 
reasonableness  of  this.  have,  by  way  of  restraint  upon  the  officer, 
fixed  the  fee  of  writing  and  the  other  particulars,  in  Uke  manner 
as  this  canon  and  the  foregoing  constitution  of  archbishop 
Stratford  have  done  in  our  church.  For  the  letters  testimonial  of 
ordination  ore  no  part  of  the  ordination,  but  only  taken  after* 
wards  for  the  security  of  the  person  ordained ;  and  therefore  the 
same  John  de  Athon,  in  the  place  above  mentioned  says.  It  is  sc^ 
(not,  necessary)  for  the  persons  ordained  to  have  with  them  the 
said  writing  or  letters  testimonial  of  ordination,  under  the  bishop's 
seal,  containing  the  names  of  the  person  ordammg  and  of  die^ 
person  ordained,  and  the  taking  of  such  orders,  and  the  time  and 
place  of  ordination,  and  the  like.     Gibs.  154. 

IX.  Simoniacal  promotion  to  orders.  —  [See  &imonp«3 

By  the  31  EL  c,  6.  If  any  person  shall  receive  or  take  any 
money  fee  reaoard  or  any  other  profit  directly  or  indirectly ^  or  shall 
take  any  promise  a^eement  covenant  bond  or  other  assurance  to  re*- 
ceive  or  have  any  money  fee  reoMxrd  or  any  other  profit  directly  or 
indirectly  J  either  to  hiifnselfor  to  any  other  of  his  friends^  {aU  oT" 
dinary  and  lawful  fees  only  excepted^  for  or  to  procure  the  ordain^ 
ing  or  making  of  any  minister^  or  giving  of  any  orders  or  licence  to 
preach  ;  he  shall  forfeit  40/.  and  the  person  so  corruptly  ordained 
10/. ;  and  if  at  any  time  within  seven  years  next  after  such  corrupt 
entering  into  the  ministry  or  receiving  of  orders^  he  shall  accept  any 
ben^ice  or  promotion  ecclesiastical,  the  same  shall  be  void  immediately 
upon  his  induction  investiture  or  installation,  and  the  patron  shall 
present  or  collate  or  dispose  of  the  same  as  if  he  were  dead :  one 
moiety  of  which  forfeitwres  to  be  to  the  king,  and  the  other  to  him 
that  shaU  sue.     $10. 

X.  General  qffice  of  deacon^. 

It  appertaineth  to  the  office  of  a  deacon,  in  the  church  where 
he  shall  be  appointed  to  serve,  to  assist  the  priest  in  divine  service, 
and  specially  when  he  ministereth  the  holy  communion,  and  to  help 
him  in  the  distribution  thereoi^  and  to  read  the  holy  scriptures, 
and  homilies  in  the  church;  and  to  instruct  the  vouth  in  the  [  44  3 
catechism;  in  the  absence  of  the  priest  to  baptize  infants;  and  to 
preach  if  he  be  licensed  thereto  by  the  bishop  himself:  And 
iurthermore  it  is  his  office,  where  provision  is  so  made,  to  search 
fir  the  skkpoor  and  impotent  pec^le  of  the  parishf  and  to  inti" 
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mate  their  estates  names  and  places  tDhere  tJtey  dwellj  uHto  the 
curate ;  that  by  his  exhortations  they  may  be  relieved  with  the 
alms  of  the  parishioners  or  others.     Ruhr,  in  the  form  ofcrdin. 

To  assist  the  priest  in  divine  serviced]  Anciently,  he  o£Sciated 
under  the  presbyter,  in  saying  responses,  and  repeating  the  con- 
fession, the  creea,  and  the  Lord's  prayer  after  him,  and  in  such 
other  duties  of  the  church  as  now  properly  belong  to  our  parish 
clerks,  who  were  heretofore  real  clerks,  attending  the  parish 
priest  in  those  inferior  offices.     Gibs,  150. 

And  specially  when  he  ministereth  the  holy  communion,']  But  by 
the  IS  &  14  C  2.  c. 4.  No  person  shall  presume  to  consecrate 
the  sacrament  of  the  Lord's  supper,  before  such  time  a^  he  shall 
be  ordained  priest;  on  pain  of  100^.,  half  to  the  king,  and  half 
to  be  equally  divided  between  the  poor  of  the  parish  where  the 
offence  shall  be  committed  and  him  who  shall  sue  in  any  of  his 
majestjr's  courts  of  record ;  and  to  be  disabled  from  being  admitted 
to  the  order  of  priest  for  one  whole  year  then  next  following.  §  14. 

But  this  not  to  extend  to  foreigners  or  aliens  of  the  foreign  re- 
formed churches  allowed  by  the  king.     §  15. 

Also,  by  the  act  of  toleration  this  shaU  not  extend  to  qualified 
protestant  dissenting  ministers. 

And  to  read  the  holy  scriptures,']  This  power  is  expressly 
given  to  him  in  the  act  of  ordination  before  mentioned. 

To  search  for  the  sick,  poor,  and  impotent^]  This  is  the  most 
ancient  duly  of  a  deacon,  and  the  immediate  cause  of  the  institu- 
tion of  the  order.  "^This  rule  was  made  in  England  while  the  poor 
subsisted  chiefly  by  voluntary  charities,  and  before  the  settlement 
of  rates  or  other  fixed  and  certain  provisions ;  pursuant  to  which 
provision,  our  laws  have  devolved  that  care  upon  the  churchwar- 
dens and  overseers  of  the  poor;  which  last  office  was  created  on 
purpose  for  that  end.     Gibs,  159. 

And  to  intimate  their  estates,  names,  and  places  where  they  dwell, 
unto  the  curate,]  That  is,  to  the  rector  or  vicar,  who  hath  the 
cure  of  souls. 

And  here  it  is  obvious  to  remark  the  ambiguity  of  the  word 
curate,  as  was  before  observed  of  the  word  minister :  sometimes 
[  45  ]  it  expresseth  the  person,  whether  priest  or  deacon,  who  officiateth 
under  the  rector  or  vicar,  employed  by  him  as  his  assistant,  or 
to  supply  the  place  in  his  absence ;  sometimes  it  denoteth  the 
person  officiating  in  general,  whedier  he  be  rector,  vicar,  or 
assistant  ciurate,  or  whosoever  performeth  the  service  for  that 
time;  sometimes  it  denoteth  exclusively  (as  in  this  place)  the 
rector,  vicar,  or  person  beneficed,  whc^nadi  cur  am  animarum. 

So  far  the  office  of  a  deacon  is  to  be  collected  fi*om  the  rubrick 
in  the  form  of  ordination,  and  from  the  form  itself.  And  foras- 
much as  he  is  hereby  permitted  to  baptize,  to  catechize,  to 
preach,  to  assist  in  the  administration  of  the  Lord's  supper;  so 


also  by  parity  of  reason  he  hath  used  to  solemnize  matrimoliyf 
and  to  bury  the  dead.     Wats*  c.  14. 

And  in  general  it  seemeth,  that  he  may  perform  all  the  other 
ofiBces  in  the  liturgy,  which  a  priest  can  do,  except  only  conse- 
crating the  sacrament  of  the  Lord's  supper  (as  hath  been  said), 
and  except  also  the  pronouncing  of  the  ^solution. 

Indeed  it  is  not  clear  from  the  rubrick  in  the  book  of  common 

prayer,  whether,  or  how  &r,  a  deacon  is  prohibited  thereby  to 

pronounce  the  absolution.     For  although  it  is  there  directed, 

that  the  same  shall  be  pronounced  by  the  priest  alone ;  yet  the 

word  [alone2  in  that  place  seemeth  only  to  intend,  that  the  people 

shall  not  pronounce  the  absolution  after  the  priest,  as  they  did 

the  confession  just  before :  and  the  word  priest,  throughout  the 

rubrick,  doth  not  seem  to  be  generally  appropriated  to  a  person 

in  priest's  orders  only;   on  the  contrary,  almost  immediately 

after  it  is  directed,  that  the  priest  shall  say  the  gloria  patri,  and 

then  afterwards  that  the  priest  shall  say  the  sumtiges  after  the 

Lord's  prayer  (which,  by  the  way,  in  most  of  the  occasional 

offices  are  called  by  mistake  the  suffrages  after  the  creed,  or  the 

suffrages  next  c^er  the  creed),  and  it  is  not  supposed  that  these 

expressions  are  to  be  understood  of  the  priest  alone,  exclusive  of 

a  deacon  who  may  happen  to  perform  the  service.     And  here 

also  we  may  observe  the  ambiguous  signification  of  the  word 

priest,  as  before  was  observed  of  the  words  minister  and  curate  s 

sometimes  it  is  understood  to  signify  a  person  in  priest's  orders 

only ;  at  other  times,  and  especially  in  the  rubrick,  it  is  used  to 

signify  tiie  person  officiating,  whether  he  be  in  priest's  or  only 

in  deacon's  orders :  and  in  general,  the  words  priest,  minister, 

and  curate,  seem  indiscriminately  to  be  applied  throughout  the 

liturgy,  to  denote  the  clergyman  who  is  officiating,  wnether  he    [  46  3 

be  rector,  vicar,  assistant  curate,  priest,  or  deacon. 

But  the  argument  to  evince  tiiat  the  priest  only,  and  not  a 
deacon,  hath  power  to  pronounce  the  absolution,  seemeth  most 
evidentiy  to  be  deduced  from  the  acts  of  ordination  before 
mentioned.  To  the  deacon,  it  is  said,  ^^  Take  thou  authority  to 
'^  read  the  gospel,  and  to  preach :"     To  the  priest,  it  is  said, 

"  Receive  the  Hqly  Ghost Whose  sins  thou  dost  forgive, 

*'  they  are  forgiven ;  and  whose  sins  thou  dost  retain,  they  are 
"  retained." 

Moreover ;  until  a  person  is  admitted  to  the  order  of  priest- 
hood, he  is  not  capable  of  any  benefice  or  ecclesiastical  promo- 
tion.    G/&.  146.(/) 

(i)  Dr.  Gibson  refers  to  the  13  £.  c.l2.  which  enacts/ that  no 
person  shall  be  admitted  to  any  benefice  unless  he  lie  of  the  age  of 
three  and  twenty,  jrears,  and  a  deacon  at  the  least ;  aiid  ditects  that 
every  person  admitted  to  a  benefice  with  cure  shall  be  admktfd  t» 
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And  by  the  statute  of  the  IS  &  14  C  2.  c.4>.  No  person  shall 
be  capable  to  be  admitted  to  any  parsonafie^  vicarage^  benefice, 
or  other  ecclesiastical  promotion  or  dignity,  before  he  be  or- 
dained priest:  on  pain  of  100/. ;  half  to  the  king,  and  half  to  be 
equally  divided  between  the  poor  and  the  informer.  $  14. 

Neither  is  a  person  that  is  merely  a  lajrman,  or  that  is  only  a 
deacon,  capable  of  a  donative:  for  although  he  who  hath  a  do- 
native may  come  into  the  same  by  lay  donation,  and  not  by 
admission  and  institu)d<m ;  yet  his  mnction  is  spiritual.  1  Insi. 
S44. 

So  that  he  who  is  no  more  than  a  deacon,  can  only  use  his 
orders  either  as  a  chaplain  to  some  family,  or  as  a  curate  to  some 
priest,  or  as  a  lecturer  without  title ;  for  the  prebendaries  of 
some  prebends  in  cathedral  and  collegiate  churches,  are  to  read 
lectures  there,  by  the  appointment  of  the  founders  thereof,  and 
may  from  thence  be  called  lecturers ;  but  these  places  are  of  the 
[  47  ]  number  of  ecclesiastical  promotions,  to  which  the  incumb^its  are 
admitted  by  collation  or  institution,  of  which  a  deacon  as  afore- 
said is  not  therefore  capable;  yet  Uie  king's  professor  of  the  law 
within  the  university  of  Oxford,  may  have  and  hold  the  prebend 
of  Shipton  within  the  cathedral  church  of  Sarum,  united  and 
annexed  to  the  place  of  the  same  king's  professor  for  the  time 
being,  although  that  the  said  professor  be  but  a  layman.  Wats, 
c.  14.   1S&  14  C.2.  r.4.  $20. 

XI.  General  qffice  of  priests. 

A  priest  by  his  ordination  receiveth  authority  to  preach  the 
word  of  God,  and  to  consecrate  and  administer  the  holy  com- 
munion, in  the  congregation  where  he  shall  be  lawfully  appointed 
thereunto. 

Yet,  notwithstanding,  by  Can.  36.  he  may  not  preach  without 
a  licence  either  of  the  archbishop,  or  of  the  bishop  of  the  diocese 
where  he  is  placed,  under  their  hands  and  seals,  or  of  one  of  the 
two  universities,  under  their  seals  likewise. 

But  a  licence  by  the  bishop  of  any  diocese  is  sufficient, 
although  it  be  only  to  preach  witibiin  his  diocese ;  the  statute  not 

^ » 

minister  the  sacraments  witliin  one  year  after  his  induction,  if  he  be 
not  so  admitted  before,  under  pain  of  deprivation.  See  Depritatioit, 
in  noU  But  the  13&14C.2.  c.4.  §14.,  extends  the  restriction  by 
declaring,  that  no  person  shall  be  capable  to  be  admitted  to  any  be- 
nefice, nor  to  administer  the  sacrament,  before  such  time  as  he  shall 
be  ordained  priest^  according  to  the  form  prescribed  by  the  book  of 
common  prayer,  under  the  penalty  of  lOOi.  and  disability  to  be  ad- 
mitted into  tne  order  of  priest  for  the  space  of  one  year  next  follow* 
ing.     WaUk  p.  142. 
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requiring  any  licence  by  the  bishop  of  the  diocese  where  the 
church  is.     Wats.  c.  14. 

Dr.  Watson  says,  that  if  a  person,  who  is  a  mere  laynum,  be 
admitted  and  instituted  to  a  benefice  with  cure,  and  doth  ad- 
mioister  the  sacrament,  marry  and  the  like ;  these,  and  all  other 
spiritual  acts  performed  by  him  during  the  time  he  continues 
parson  in  &ct,  are  good;  so  that  the  persons  baptized  by  him 
are  not  to  be  rebaptized,  nor  persons  married  by  him  to  be  mar- 
ried again,  to  sati^  the  law.     Wats»  c.  14.  Cro»  El.  775. 

XII.  Exhibiting  letters  of  orders. 

\,  Can.  1S7.  Every  parson,  vicar,  and  curate^  shall  at  the 
bishop's  first  visitation,  or  at  the  next  visitation  after  his  admis- 
sion, shew  and  exhibit  unto  him  his  letters  of  orders,  to  be  by 
him  either  allowed^  or  (if  there  be  just  cause)  disallowed  and  re- 
jected ;  and  bring  by  him  approved,  to  be  signed  by  the  register ; 
the  whole  fees  for  which,  to  be  paid  but  once  in  the  whole  time 
of  every  bishop,  and  afterwards  but  half  the  said  fees. 

2.  ArufuL  No  curate  shall  be  admitted  to  officiate  in  another 
diocese,  unless  he  bring  with  him  his  letters  of  orders.    Undw.  48. 

3.  Caiu  89.  No  bishop  shall  institute  any  to  a  benefice,  who 

hath  been  ordained  by  any  other  bishop,  except  he  first  shew     C  ^^  ] 
unto  him  his  letters  of  orders. 

4.  By  the  4  H.  7.  c.  IS.  If  any  person,  at  the  second  time  of 
asking  his  clergy,  because  he  is  within  orders,  hath  not  there 
ready  his  letters  of  orders,  or  a  certificate  of  his  ordinary  wit- 
nessing the  same ;  the  justices  afore  whom  he  is  arraigned,  shall 
give  nun  a  day  to  bring  in  his  said  letters  or  certificate ;  and  if 
he  &il  in  so  doing,  he  shall  lose  the  benefit  of  his  clergy,  as  he 
shall  do  that  is  without  orders. 

XIII.  Archbishop  Wake*^  directions  to  the  bishops  of  his 

province  in  relation  to  orders. 

It  is  judged  proper  here  to  subjoin  archbishop  Wakens  letter 
to  the  bishops  of  the  province  of  Canterbury,  dated  June  5, 1 716, 
which,  although  it  concemeth  other  matters  besides  those  of  or- 
dination, yet  smce  the  due  conferring  of  orders  appeareth  to  be 
the  principal  regard  thereof  it  seemeth  best  to  insert  the  same 
intire  in  this  place ;  and  to  refer  to  it  here  at  large  firom  those 
other  tides,  imto  which  it  hath  some  relation. 

As  to  its  authority,  it  is  certain  (as  hath  been  observed  before) 
that  in  itself  it  hath  not  the  force  of  law,  nor  is  it  so  intended,  or 
to  be  of  any  binding  obligation  to  the  church,  fiirther  than  the 
a^hbishops  luid  bishops  m>m  time  to  time  shall  judge  expedient; 
I  mean,  as  to  those  parts  of  it  which  only  concern  matters  that 
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the  law  hath  left  indefinite,  and  discretionary  in  the  archbishopfi  and 
bishops.  Other  parts  thereof  are  only  iniorcements  of  what  was 
the  law  of  the  church  before;  and  those,  without  doubt,  are  of 
perpetual  obligation :  not  by  the  authority  of  these  injunctions, 
but  by  virtue  of  the  law^  upon  which  they  are  founded. 

My  very  good  lord, 

Being  by  the  providence  of  God  called  to  the  metropolitical 
see  of  this  province,  I  thought  it  incumbent  upon  me  to  consult 
as  many  of  my  brethren,  the  bishops  of  the  same  province,  as 
were  here  met  together  during  this  session  of  parliament,  in  what 
manner  we  might  best  employ  that  authority  which  the  eccle- 
siastical laws  now  in  force,  and  the  custom  and  laws  of  this  realm, 
have  vested  in  us,  for  the  honour  of  God,  and  for  the  edification 
of  his  church,  committed  to  our  charge :  And  upon  serious  con- 
sideration of  this  matter,  we  all  of  us  agreed  in  the  same  opinion 
[[  49  ]  that  we  should,  by  the  blessing  of  God  upon  our  honest  endeav- 
ours, in  some  measure  promote  these  good  ends,  by  taking  care 
(as  much  as  in  us  lieth)  that  no  unworthy  persons  might  hereafter 
be  admitted  into  the  sacred  ministry  of  the  church :  nor  any  be 
allowed  to  serve  as  curates,  but  such  as  should  appear  to  be  duly 
qualified  for  such  an  employ ;  and  that  all  who  officiated  in  the 
room  of  any  absent  ministers,  should  reside  upon  the  cures  which 
they  undertook  to  supply;  and  be  ascertained  of  a  suitable  re- 
compence  for  their  labours. 

In  pursuance  of  those  resolutions,  to  which  we  unanimously 
agreed,  I  do  now  very  earnestly  recommend  to  you; 

(I.)  That  you  require  of  every  person  'who  desires  to  be  admitted 
to  holy  orders^  that  he  signify  to  you  his  name  and  place  of  abode^ 
and  transmit  to  you  his  testimonial^  and  a  certificate  of  his  age  dvHy 
attested^  imth  the  title  upon  which  he  is  to  be  ordained  at  least  tmenty 
days  before  the  time  of  ordination  ;  and  that  he  appear  on  Wednes-- 
day^  or  at  furthest  on  Thursday  in  ember  tveek,  in  order  to  his 
examination, 

(II.)  That  if  you  shall  reject  any  person^  *who  applies  for  holy 
orders  upon  the  account  of  immorality  praoed  against  him^  you  sig- 
nify  the  nam>e  of  the  person  so  rejected,  with  the  reason  of  your 
ryecting  him,  to  me,  within  one  month  ;  that  so  I  may  acquaint  the 
rest  of  my  suffragans  with  the  case  of  such  rejected  person  before  the 
next  ordination* 

(III.)  That  you  admit  not  any  person  to  holy  orders,  who  having 
resided  any  considerable  time  out  of  the  university,  does  not  send  to 
you,  with  his  testimonial,  a  certificate  signed  by  the  minister,  and 
other  credible  inhabitants  of  the  parish  where  he  so  resided,  express- 
ing that  notice  was  given  in  the  church,  in  time  of  divine  service,  on 
some  Sunday,  at  least  a  month  before  tjie  day  of  ordination,  of  his 
intention  to  offer  himself  to  be  ordained  at  such  a  time ;  to  the  end 
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&ai  of^  person  ioko  Imam  ai$iy  impediment^  or  notaUe  crimen  Jbr 
which  he  ought  noi  to  be  ordained,  may  have  opportunity  to  make 
his  objections  against  him. 

(IV.)  TJuU  you  admit  not  letters  testimonial,  on  any  occasion 
whatsoever,  unless  it  be  therein  expressed,  for  what  particular  end 
and  design  such  letters  are  granted;  nor  unless  it  be  declared  by 
those  who  shall  sign  them,  that  they  have  personally  knoam  the  life 
and  behaviour  of  the  person  for  the  time  by  them  certified  ;  and  do 
belieoe  in  their  conscience,  that  he  is  qual^dfor  that  order,  office, 
or  employment,  to  which  he  desires  to  be  admitted. 

(V.)  TTuit  in  all  testimonials  sent  from  any  college  or  hall,  in  [  50  ] 
either  of  the  universities,  you  expect  that  they  be  signed,  as  well  as 
sealed ;  and  that  among  the  persons  signing,  the  governor  of  such 
ccU^e  or  hall,  or  in  his  absence,  the  next  person  under  such  governor, 
with  the  dean,  or  reader  of  divinity,  and  the  tutor  of  the  person  to 
whom  the  testimonial  is  granted,  {such  tutor  being  in  the  cdlege,  and 
suchperson  being  under  the  degree  of  master  (f  arts^  do  subscribe 
their  namesm 

(VI.)  TTuityou  admit  not  any  person  to  holy  orders  upon  letters 
dimissory,  unless  they  are  granted  by  the  bishop  himself,  or  guardian 
rfthe  spiritualities  sede  yacante ;  nor  unless  it  be  expressed  in  such 
letters,  that  he  isho  grants  them,  has  fully  satisfied  himself  of  the 
title  and  conversation  of  the  person  to  whom  the  letter  is  granted 

( VJI.)  That  you  make  diligent  inquiry  concerning  curates  in  your 
diocese,  and  proceed  to  ecdesiastical  censures  against  those  who  shall 
presume  to  serve  cures  without  being  Jirst  duly  licensed  thereunto ;  as 
also  against  all  such  incumbents  who  shall  receive  and  employ  ihem^ 
without  Jirst  obtaining  such  licence. 

(VIIL)  TTuit  you  do  not  by  any  means  admit  of  any  minister, 
wko  removes  from  any  other  diocese,  to  serve  as  a  curate  in  yours, 
fidthout  testimony  of  the  bishop  of  that  diocese,  or  ordinary  of  the 
peculiar  jurisdiction  from  whence  he  comes,  in  writing,  of  his  honesty, 
ability,  and  corfomUty  to  the  ecclesiastical  laws  of  the  church  of 
Er^iand. 

(IX.)  That  you  do  not  allov)  any  minister  to  serve  more  than  one 
dmrch  or  chapel  in  one  day,  except  that  chapel  be  a  member  of  the 
parish  church,  or  united  thereunto ;  and  unless  the  said  church  or 
chapel  where  such  a  minister  shall  serve  in  two  places,  be  not  able  in 
your  judgment  to  maintain  a  curate. 

(X.)  That  in  the  instrument  of  licence  granted  to  any  curate,  you 
appoint  him  a  st^ffident  salary,  according  to  tlie  power  vested  in  you 
by  the  laws  of  the  church,  and  the  particular  direction  of  a  late  act 
ff parliament  for  the  better  maintenance  of  curates. 

(XI.)  That  in  licences  to  be  granted  to  persons  to  serve  any  cure, 
you  cause  to  be  inserted,  after  the  mention  of  the  particular  cure 
prodded  for  by  such  licences,  a  clause  to  this  effect  [or  in  any  other 
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parish  within  the  diocese,  to  which  such  curate  sliall  remoye  wfth 
the  consent  of  the  bishop.] 

(XII.)  That  you  take  care^  as  muck  as  possible,  that  wkosoever 
is  admitted  to  serve  any  cure,  do  reside  in  the  parish  "oJiere  he  is  to 
serve  i  especially  in  livings  that  are  able  to  siqrport  a  resident 
curate :  and  where  that  cannot  be  done,  that  they  do  at  least  reside 
30  near  to  the  place,  that  they  may  conveniently  perform  all  their 
duties  both  in  the  church  and  parish. 
[  51  ]  These,  my  lord,  were  the  orders  iEind  resolutions,  to  which  we 
all  agreed ;  and  which  I  do  hereby  transmit  to  you ;  desiring  you 
to  communicate  them  to  the  clergy  of  your  diocese  with  an  as- 
surance that  you  are  resolved,  by  the  grace  of  God,  to  direct  your 
practice  in  these  particulars  agreeably  thereunto.  And  so  com- 
mending you  to  the  blessing  of  God  in  these,  and  all  your  other 
pious  endeavours,  for  the  service  of  his  church,  I  heartily  remain. 

My  very  good  lord, 

Your  truly  affectionate  brother, 

W.  Cant- 

(I.y  That  you  require  of  every  petson^  S^c,']  By  this  first  article 
six  things  are  required :  viz. 

(1.)  That  he  signify  to  you  his  name  and  place  of  td)ode]  It  may 
be  so  ordered,  that  this  shall  be  set  forth  in  the  testimonial,  or 
title,  or  both ;  but  it  seemeth  rather,  that  by  this  article  a  distinct 
instrument  is  required  for  the  signification  thereof. 

(2.)  And  transmit  to  you  his  testimonial^  According  to  the  34th 
canon,  and  the  fourth  and  fifth  articles  of  these  directions. 

(S.)  And  a  certificate  of  his  age  duly  attested'}  That  is,  fi*om  the 
register  book,  under  the  hands  of  the  minister  and  churchwardens 
of  the  parish  where  he  was  baptized ;  or,  where  that  cannot  be 
had,  by  other  sufficient  testimony. 

(4.)  With  the  title  upon  which  he  is  to  he  ordained^  According^ 
to  the  tenor  of  the  thirty-third  canon  before  mentioned. 

(5.)  At  least  twenty  days  before  the  time  of  ordination']  By  the 
canons  aforesaid,  the  title  and  testimonial  are  required  to  be  ex- 
hibited at  the  time  of  ordination :  but  by  these  directions,  they 
are  to  be  transmitted  for  so  long  time  beibre,  as  that  there  may 
be  opportunity  to  make  enquiry,  if  needful,  into  any  of  the  par- 
ticulars therein  contained. 

(6.)  And  that  he  appear  en  Wednesday,  or  at  farthest  on  Tkurs^ 
day  in  ember  week"]  This  is  agreeable  to  the  canon  law  before 
mentioned  out  of  Lindwood,  that  he  shall  appear  on  the  fourth 
day  before  the  ordination. 

(II.)  That  if  you  shall  reject,  4*c«]  This  second  article,  of  sig- 
Nifying  the  names  of  persons  rejected  for  immorality  to  thearch- 
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hesbf^  is  a  pifudent  caution;  and  was  not  provided  for  before  by 
any  law. 

(III.)  That  you  admit  not  amf  person^  SfC."]    This  article,  con* 
ceming  notice  to  be  given  in  the  church,  is  also  a  reasonable 
provision,  and  agreeable  to  foreign  practice  (as  hath  been  ob- 
served) although  not  particularly  injoined  by  any  law  in  our     [  52  ] 
church. 

In  the  present  directions,  as  delivered  by  the  archbishops  of 
late  years,  there  is  an  alteration  in  this  article :  Instead  of  the 
expression,  that  the  minister  and  others  shall  certify  ^^  that  notice 
^<  was  given  in  the  church  <^his  intention  to  offer  himself  to  be 
<<  ordained  at  such  a  time,  to  the  end  that  any  person  "mho. hums, 
^  any  impediment  or  notable  crime^for  the  'which  he  ought  not  to  he 
<*  ordained^  may  have  opportunity  to  make  his  objections  against 
<<  him^**  (that  is,  to  the  bishc^,  as  it  seemeth) ; — it  now  runs,  that 
they  shall  certify,  <^that  sudh  notice  was  given,  and  that  upon 
**  such  notice  given  no  objections  have  come  to  their  knowledge^  for 
<*  ihe  which  he  ought  not  to  be  ordained^^  (which  implies  the  ob- 
jecticms  to  be  not&ed  to  the  persons  signing  the  certificate.) 

(IV.)  That  you  admit  not  letters  testimonial^  S^cJ]  This  and  the 
next  article  concerning  testimonials  are  supplementary  to  the 
thirty-fourth  canon ;  and  for  their  obligation  do  depend  on  these 
injuncdons,  and  not  on  any  fixed  law ;  and  therefore  may  be 
varied  from  time  to  time,  as  the  archbishops  and  bishops  shall  see 
cause. 

(V.)  That  in  all  testimonials  sent  from  any  college^  4'c.']  By  the 
canon,  the  common  seal  only  of  the  college  was  required,  which 
indeed  of  itself  (as  in  all  other  bodies  corporate)  doth  imply  a 
consent  of  the  major  part  of  the  society :  This  article  doth  further 
require  a  quorum  (as  it  were) ;  namely,  that  of  the  ^d  mi^or 
part,  the  head  of  the  college,  the  dean,  and  the  tutor,  be  three ; 
and  the  same  to  appear  by  the  subscription  of  their  names.  So 
that  ordinarily  it  seemeth  to  be  in  the  power  of  any  one  of  those 
three,  to  prohibit  any  person  of  their  college  firom  being  ordained ; 
which  thing  perhaps  may  require  some  &rther  consideration. 
And  it  is  niuch  to  the  honour  of  the  universities,  that  for  ^o  long 
time  there  have  been  no  instances  of  the  abuse  of  this  power. 

(VI.)  That  you  admit  not  any  person  into  holy  orders  upon  let^ 
ters  dimissory^  4^.3  The  article  concerning  letters  dioiissory,  is 
only  an  admonition  to  put  in  due  execnti<m,  what  was  the  law  of 
the  diurch  before. 

(VII.)  That  you  make  diligent  inquiry  concerning  curates  inyour 
diocese  who  shall  presume  to  serve  atres  without  being  Jirst  duly 
licensed]  The  substance  of  this  article,  concerning  the  licensing 
of  curates,  was  injoined  before  by  several  canons  of  the  church. 

(VIII.)  That  you  do  not  by  any  means  admit  of  any  minister^    [  53  ] 
trio  remaoes  Jrom  another  diocese j  to  serve  as  a  curate  in  yours, 
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without  testinumi/  of  the  Ushop  of  that  diocese,  of  his  honesty,  abitifyf 
S^c,"]  This  article  concerning  curates  bringing  testimonials  from 
other  dioceses,  is  nearly  in  the  words  of  the  forty-eighth  canon. 

In  the  present  rules,  instead  of  the  word  honesty  (wnich  is  taken 
from  the  canon),  are  inserted  the  words  good  life. 

(IX.)  TTiat  you  do  not  aUctm  any  minister  to  serve  more  than 
one  church  or  dtapel  in  one  day'}  This  article  also  is  in  the  words 
ofthe  forty-eighth  canon. 

(X.)  That  in  the  instrument  of  licence  granted  to  any  curate^ 
you  appoint  him  a  sufficient  salary,  according  to  the  power  vested  in 
you  h/  the  laws  of  the  church']  TTi^'e  seemeth  to  be  no  particular 
law  of  the  church,  by  which  any  certain  sum  is  limited  for  the 
stipend  of  curates  in  general,  but  such  as  are  obsolete  and  in- 
eiFectual  by  reason  of  the  great  alteration  in  the  value  of  money. 
But  the  ordinary  may  refuse  to  license  the  curate,  unless  the  in^ 
cumbent  shall  in  his  nomination  and  appointment  promise  to  pay 
unto  the  curate  such  a  certain  annual  sum. 

Andthe  particular  direction  of  a  late  act  of  Parliament"]  Which 
act  b  that  of  the^lS  Jn.  st,  2.  c.  12.  for  the  curates  of  non-residents 
only ;  by  which  the  ordinary  hath  power,  according  to  the  value 
of  the  living  and  the  difficulty  of  the  cure,  to  appoint  a  salary 
not  exceeding  fifty  pounds  a-year,  nor  less  than  twenty. 

(XI.)  The  clause  to  be  inserted  in  the  licence,  that  the  same 
shall  serve  for  any  other  parish  within  the  diocese,  is  not  injoined 
by  any  express  law,  but  is  very  reasonable,  being  intended  for 
the  benefit  of  curates,  that  having  been  once  examined  and  ap- 
proved by  the  ordinary,  they  shau  not  need  to  be  at  the  expence 
of  a  new  licence  for  any  other  place  unto  which  they  shall  remove 
within  the  diocese.  —  Which  clause  is  omitted  out  of  the  present 
directions,  supposing  it  perhaps  to  be  unnecessary,  in  a  matter 
the  utility  whereof  is  sel&evident. 

(XII.)  This  article  concerning  the  curatis  residence  within  the 
parish,  is  a^eeable  to  the  ancient  laws  of  the  church :  and  if  the 
curate  shall  not  comply  with  the  ordinar3r's  directions  therein, 
the  said  ordinary  may  withdraw  his  licence.    ^ 

To  these  directions^  two  others  have  be^i  subjoined  of  late 
years : 

One  is,  That  you  be  very  cautious  in  accepting  resignations :  and 
endeavour,  with  the  utmost  care,  by  every  legal  method,  to  guard 
[  54f  ]  against,  corrupt  and  simoniacal  presentations  to  benefices.  —  This 
seemeth  to  be  intended  to  counteract  the  purpose  of  bonds  of  re- 
signation ;  for  if  the  bishop  will  not  accept,  the  resignation  is 
ineffectual. 

The  Other  is,  TTiat  your  clergy  be  required  to  wear  their  proper 
habits,  preserving  always  an  eoident  and  decent  disiinetionfhomthe 
laity  in  their  apparel ;  and  to  shew,  in  their  whole  behaviour,  that 
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zeriousnesSj  gravity^  andprudence^  vahidi  becomes  thejimction ;  ab^ 
staining  Jrom  all  unsuitable  compat^  and  diversions.  ^^  The  word 
canonical^  with  respect  to  the  habit,  seems  here  to  have  been  pur-  . 
posely  omitted ;  since  no  certain  standard  of  dress  can  be  con- 
veniently limited  by  any  canon  or  other  law;  and  therefore 
general  directions  can  only  be  applicable  in  such  case^. 

Upon  the  whole,  with  respect  to  the  matter  before  us,  whilst 
these  directions  continue  to  be  the  rule  in  practice,  there  are 
these  five  instruments  to  be  transmitted  to  the  bishop,  at  least 
twenty  days  before  the  time  of  ordination,  by  every  person  de- 
siring to  be  ordained ;  viz. 

First,  a  signification  of  his  name  and  place  of  abode* 

Secondly,  a  certificate  of  publication  having  been  made  in  the  . 
church,  of  his  design  to  enter  into  holy  orders. 

Thirdly,  letters  testimonial  of  his  good  life  and  behaviour. 

Fourthly,  certificate  of  his  age. 

Fifthly,  the  title  upon  which  he  is  to  be  ordained. 

And  moreover,  if  he  comes  for  priest's  orders,  he  must  exhibit 
to  the  bishop  his  letters  of  orders  for  deacon* 

Form  of  a  tide  for  orders. 

There  is  no  particular  form  of  a  title  prescribed  by  any  canon, 
or  other  law  :  that  which  is  most  usual  and  approved  seemeth  to 
be  as  foUoweth : 

To  the  right  reverend  father  in  God  Richard  lord  bishop  of 
London. 

These  are  to  certify  your  lordship,  that  /A.  B.  rector  [or,  vicar'] 

of in  the  county  of ,  and  your  lordship^s  diocese  of 

Londonj  do  hereby  nominate  and  appoint  C.  D.  to  perform  the  office 

of  a  curate  in  my  church  of aforesaid^  and  do  promise  to 

aUcnx)  him  the  yearly  sum  of for  his  maintenance  in  the  same, 

and  to  continue  him  to  officiate  in  my  said  church  until  he  shall  be 
otherwise  provided  of  some  ecclesiastical  preferment,  unless  byfoult 
by  him  committed  he  shall  be  lawfidly  removedjrom  the  same,  jind 
I  do  solemnly  declare,  that  I  do  not  fraudulently  give  this  certificate 
only  to  intitle  the  said  C.  D.  to  receive  holy  orders,  but  with  a  real  {,  55  1 
intention  to  employ  him  in  my  said  church  according  to  what  is  be- 
fore expressed.  Witness  my  hand  this  — —  day  of  in  the 
year  (four  Lord         ■    . 

Form  of  a  testimonial  for  orders. 

The  canon  and  tiie  statute  before  mentioned,  evidentiy  make 
a  distinction  between  the  testimonial  for  deacon's,  and  the  tes- 
timonial for  priest's  orders.  In  pursuance  whereof^  for  deacon^ 
orders,  no  more  by  the  canon  seemeth  to  be  required  than  this : 

£  3 


55  jiDrDtnation* 

If  h  is  from  a  coU^;e ; 

JVe  the  master  andfellams  of  "          college  in  —  do  herel 
testifyy  that  A.  B.  whose  life  and  behaviottr  we  have  knomon  for  the 
space  of  three  years  nam  last  past^  is  a  person  of  good  life  and  con-* 
versation.     Given  under  the  seal  of  our  college^  the        '       day  of 
— — —  in  the  year  of  our  Lord . 

If  it  is  not  from  a  college ; 

We  whose  names  and  seals  are  hereunto  set^  do  hereby  testify,  that 
A.  B.  whose  life  and  behaviour  we  hwoe  knavmfbr  the  space  of  three 
years  rum  last  past,  is  a  person  of  good  life  and  conversation^ 
Given  under  our  hands  and  seals  the  ■  ■  ■■  '  day  of  ■  ■  in  the 
year  of  our  Lord  — . 

But  something  more  is  required  in  the  testimonial  for  prie^^ 
orders  by  the  aforesaid  statute  of  the  13  £/.  c.  12.     As  thus ; 

We do  hereby  testify,  that  A.  B.  whose  life  and  behaviour 

we  hceoe  known  for  the  space  of  three  years  now  last  past,  is  a  person 
of  good  and  honest  life  and  conversation,  and  prqfesseth  the  doctrine 
expressed  in  the  articles  of  religion  agreed  upon  by  the  archbishops 
and  bishops  of  both  provinces,  and  the  whole  clergy  in  the  convo- 
cation holden  at  London  in  the  year  of  our  Lord  one  thmtsandfive 
hundred  and  sixty-two.     Given  under,  8fc* 

But  by  the  aforesaid  directions  of  archbishop  Wake,  somewhat 
further  is  required,  in  the  testimonial  both  for  deacon's  and  for 
priest's  orders;  namely,  (1)  that  the  same  do  express  for  what 
particular  end  and  design  it  is  granted ;  and  (2)  that  the  persons 
signing  the  same  do  declare  therein,  that  they  have  personally 
known  the  life  and  behaviour  of  the  person  for  the  time  by  them 
certified ;  and  (3)  that  they  do  believe  in  their  conscience,  that  he 
is  qualified  for  that  order,  office,  or  employment,  to  which  he 
desires  to  be  admitted ;  and  (4)  that  if  the  testimonial  is  from  a 
r  56  ]  college,  it  be  signed  as  well  as  sealed  by  the  particular  members 
of  the  college  therein  specified. 

It  doth  not  appear  to  have  been  clearly  understood,  what  the 
intention  was  in  directing  that  the  testimonial  should  express  ^^tt 
what  particular  end  and  design  it  is  granted :  the  causes  usually 
alleged  are,  that  it  is  a  man's  duty  to  bear  witness  to  the  truth ; 
that  the  party  hath  requested  such  testimonial ;  and  that  they  ar^ 
willing  to  comply  with  such  request :  But  these  (such  as  they 
are)  are  general  reasons,  and  do  not  at  all  express  the  special  end 
and  desimi  of  granting  such  a  particular  testimonial.  However, 
the  usual  form  of  a  testimonial,  according  to  Mr.  Ecton,  is  to  this 
cfiPect : 


To  all  christian  people  to  rokom  these  presents  shall  come^ 
Whereas  piety  and  humanity  do  oblige  us  to  bear  tcitness  to  the 
truth  ;  and  whereas  A.  B.  bachelor  ofarts^  hoik  requested  our  letters 
testimonial  of  his  laudable  life  and  probity  of  manners  to  be  granted 
to  him  .*  We^  being  willing  to  comply  with  his  so  Just  a  request^  do 
testify  by  these  presents^  that  the  cforesaid  A.  B.  having  been  per- 
sonally known  to  us  for  the  space  of  three  years  lastpart^  hath  led 
his  life  piously^  soberly^  and  honestly ;  hath  diligently  applied  him^ 
self  to  his  studies  ;  and  hath  not  {so  far  as  we  know)  ever  held^ 
written^  or  taught  any  things  but  what  the  church  of  England  ap^ 
proves  of  and  maintains ;  and  moreover  xs>e  think  him  worthy  {if 
it  shall  so  seem  good  to  those  whom  it  may  concern)  to  be  promoted 
to.  the  holy  order  of  deacon  (or  priest).  In  witness  wkereqfwe  have 
hereunto  set  our  handsy  the  — —  day  <f*    ■  in  the  year  <^ 

our  Ijord 

Ot  thus  (according  to  Dr.  Grey) : 

To  the  right  reverend  father  in  God  Richard  lord  bishop  <f 
Uncokn. 

Whereas  A.  B.  of college  in  ■  desiring  to  be  ad^ 

mitted  to  the  holy  order  of  deacon  (or  priest^)  hath  requested  our 
letters  testimonial  of  his  laudabe  life  and  integrity  of  manners  to  be 
granted  to  him ;  We^  whose  names  are  under  written^  do  testify  by 
these  presents^  that  the  cforesaid  A.  B.  for  three  years  last  past,  of 
our  personal  kruftdedge,  hath  led  his  life  piously,  soberly,  andhonestly; 
hath  diligently  applied  himself  to  the  sttidy  (f  good  learning,  and 
hath  not  {so  far  as  we  knew)  held  or  puJUisked  any  thing  but  what 
the  church  of  England  approves  of  and  maintains  s  and  moreover 
we  think  him  worthy  to.be  admitted  to  the  holy  order  of  deacon  (or 
priest).  In  witness  xxihereqf  we  have  hereunto  subscribed  our  names,  [  57  ] 
ike  -_^  day  of^  ■■,■■  in  the  year  of  our  Lord ." 

But  in  opder  to  accommodate  the  same  more  strictly  to  the 
aforesaid  canon,  statute,  and  direction  of  archbishop  Wake  i 
p^hapa  the  fdim  might  be  more  regularly  thus : 

To  the  right  reverend  father  in  God  Charles  lord  bishop  of 
Carlisle. 

Whereas  ota-  beloved  in  Christ,  A.  B.  bachelor  of  arts,  hath  de^ 
dared  unto  us  his  intention  of  offering  himself  a  candidate  for  the 
holy  order  of  deacon ;  and  for  that  end  hath  requested  our  letters 
testimonial  of  his  good  and  honest  life  and  conversation  and  other 
due  qualifications  to  be  granted  to  him ;  We,  whose  names  and  seals 
are  hereunto  set,  do  testify  by  these  presents,  that  we  have  personally 
known  the  life  and  behaviour  cfthe  qfyresaid  A.  B.ybr  the  space  of 
^ree years  wm^lastpast  i  and  that  he  hath,  during  the  said  time, 
been  #  person  of  good  and  honest  life  and  conversation  ;  and  that 
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heprofesseth  the  doctrine  expressed  in  the  articles  (^religion  agreed 
upon  by  the  archbishops  and  bishops  of  both  prooinces^  and  the  whole 
clergy,  in  the  convocation  holden  at  London,  in  the  year  of  our 
Lord  one  thousand  Jive  hundred  and  sixty^two :  And  we  do  believe 
in  our  consciences,  that  the  said  A.  B.  is  qualified  to  be  admitted 
(if  it  shall  so  please  your  lordship)  to  the  holy  order  of  deacon  (or 

priest).    Given  under  our  hands  and  seals  the        '      day  of — 

in  the  year  of  our  Lord         — . 

Hath  dedared  unto  us  his  intention  of  offering  himsey^a  candidate 
for  the  holy  orders  of  deacon]  This,  according  to  the  archbishop's 
directions,  seemeth  to  express  the  particular  end  and  design  for 
which  the  testimonial  is  granted. 

That  we  have  personally  knotxm  the  life  and  behaviour,  Sfc]  And 
not  by  way  of  recital,  whose  life  and  behaviour  we  have  Icnaam,  or 
having  been  personally  hnxrnn  unto  us,  or  the  like;  for  the  arch* 
bishop's  directions  in  this  case  do  require  a  positive  declaration. 

And  that  he  hath  during  the  said  time  been  a  person  of  good  and 
honest  life  and  conversation]  This  is  required  by  die  canon  and 
the  statute  aforegoing :  And  herein  the  persons  signing  the  testir 
monial  do  undertake  for  his  behaviour. 

And  that  he  prqfesseth  the  doctrine,  4^.]  Herein  they  under- 
take for  his  ortliodoary:  and  this  by  the  statute  aforesaid  is  required 
to  be  peremptory  and  express ;  and  not,  so  far  as  we  hnJcfm,  or 
the  like :  for  it  is  possible  they  may  not  have  used  the  proper 
means  of  information. 

And  we  do  believe  in  our  consciences,  Sfc]  In  order  to  the  form- 
ing of  which  belief,  some  sort  of  previous  examination  of  the 
[  58  ]  party,  by  the  persons  signing  the  testimonial,  seemeth  to  be  im- 
plied :  And  herein  they  undertake  for  his  learning.  Whereas, 
before,  for  deacon^s  orders,  they  did  only  take  upon  them^ 
the  knowledge  of  his  behaviour;  iorpriesfs  orders,  of  his  behaviour 
and  orthodoxy;  but  now,  for  both;  by  these  directions,  they  are 
to  take  upon  them  the  knowledge  of  his  behaviour,  orthodoxy, 
and  learning :  Although  this  last  is  most  properly  the  bishop's 
province;  and  not  at  all  the  less  so,  notwithstanding  such  testi- 
monial. 

£Drgam    See  CBurcg. 
£>rndtmnt0  of  the  church.    See  CBitrrj^. 


£)fifCttlatorp. 


'J^HE  oscidatory,  was  a  tablet  or  board,  with  the  picture  of 
^  Christ,  or  die  blessed  virgin,  or  some  other  of  the  saints, 
which)  after  the  consecration,  of  the  elements  in  the  eucharist. 


the  priest  first  Idssed  faloisel^  and  then  delivered  it  to  the  people 
for  the  same  purpose. 


^Stiaxv. 


QSTIARY9  is  one  of  the  five  inferior  orders  in  the  Roman 
church ;  ivhose  office  it  is,  to  keep  the  doors  of  the  church, 
and  to  toll  the  bell.     Gibs.  99. 

0bttmv0  of  a  will.     See  JSEiHjf. 
£)]rfQt:ti.    See  CoUege^. 


^pHE  paU,  pallium  episcopale,  is  a  hood  of  white  lamb's  wool, 
to  be  worn  as  doctor's  hoods  upon  the  shoulders,  with  four 
crosses  woven  into  it     And  this  pallium  episcopale  is  the  arms 
belonging  to  the  see  of  Canterbury.     God.  23.     1  Warn.  45. 


pANNAGEf  pasnage  (perhaps  from  pasco,  to  feed,)  is  the  fruit 

of  trees  which  the  swine  or  other  cattle  feed  upon  in  the 

woods ;  as  acorns,  crabs,  mast  of  beech,  chesnuts,  and  other 

nuts  and  fruits  of  trees  in  the  woods ;  which  is  treated  of  under 

the  title  *Cttfie0, 

Sometimes  also  pannage  is  used  to  signify  the  money  which  is 
paid  for  the  pannage  itsdif. 

fdapitit.    See  ]P>d(ierp* 


PARAPHERNALIA^  from  tr«p0t  prceter^  and  f  i^vi}  dm^  are 

the  woman's  apparel,  jewels,  and  other  things,  which  in  the 

lifetume  of  her  husband  she  wore  as  the  ornaments  of  her  person, 
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to  be  allowed  at  the  discretion  of  the  courl^  according  to  the 
quality  of  her  and  her  husband.     Lcm  of  Test.  S83. 

Which  is  treated   of  under  the  title  WHiW^^    V.  16.  and 


1.  TT  seemeth  to  have  been  always  agreed,  that  the  king's  par- 
don will  discharge  any  suit  in  the  spiritual  court  ex  officio : 
also  it  seems  to  be  settled  at  this  day,  that  it  will  likewise  dis- 
charge any  suit  in  such  court  instantiam  paHis  pro  reformatione 
morum  or  salute  anima^  as  for  defamation,  or  laying  violent  hands 
on  a  clerk,  or  such  like ;  for  such  suits  are  in  truth  the  suits  of 
the  king,  though  prosecuted  by  the  party.     2  Ha*x^  394. 

2.  Also  it  seems  to  be  agreed,  that  if  the  time  to  which  such 
pardon  hath  relation,  be  prior  to  the  award  of  costs  to  the  party, 
it  shall  disdiarge  them :  And  it  seems  to  be  the  general  temM*  of 
the  books,  that  though  it  be  subsequent  to  the  award  of  the  costs, 
yet  if  it  be  prior  to  the  tas^ation  of  them,  it  shall  discharge  them, 

[  60  ]     because  nothing  appears  in  certain  to  be  due  for  costs,  before 
they  are  taxed.     Id. 

3.  Also,  if  a  person  be  imprisoned  on  a  writ  de  excommunicato 
capiendo^  for  his  contumacy  in  not  paying  costs,  and  afterwards 
the  king  pardons  all  contempts,  it  seems  that  he  shall  be  dis- 
charged of  such  imprisonment,  without  any  scire  ^facias  against 
the  party;  because  it  is  grounded  on  the  contempt,  which  is 
wholly  pai*doned :  and  the  party  miist  begin  anew  to  compel  a 
pajrment  of  the  costs.     Id, 

4f.  But  it  seems  agreed,  that  a  pardon  shall  not  discharge  a 
suit  in  the  spiritual  court,  any  more  than  in  a  temporal,  for  a 
matter  of  interest  or  property  in  the  plaintiff;  as  for  tithes,  ler 
gacies,  matrimonial  contracts,  and  such  like.  Also  it  is  agreed, 
that  after  costs  are  taxed  in  a  suit  in  such  court  at  the  prosecu- 
tion of  the  party,  whether  for  a  matter  of  private  interest,  or  pro 
reformatione  morum  or  salute  animte,  as  for  defamation,  or  the 
like,  they  shall  not  be  discharged  by  a  subsequent  pardon.     Id, 

5,  A  person  admitted  to  the  benefit  of  clergy,  is  not  to  be  de- 

E rived  in  the  spiritual  court,  for  the  crime  for  Which  he  hath  had 
is  clergy.     For  a  pardon  frees  the  party  from  all  subsequent 
punishment,  and  consequently  from  deprivation.     2  Haw,  364. 

.  6.  By  the  statute  of  the  20  G.  2.  c,  52.  (which  is  the  last  act 
of  general  pardon)  all  contempts  in  the  ecclesiaistical  court  in 
matters  of  correction  are  pardoned ;  but  not  in  causes  which  have 
been  commenced  for  matters  of  right. 


60 


^axisi% 


1.  (A.)  AT  first  there  were  no  parochial  divisions  of  cures  here  K«*  >n«ti. 

in  England,  as  there  are  now.  For  the  bishops  and  ^^'^  °^ 
their  clergy  lived  in  common ;  and  before  that  the  number  of 
christians  was  much  increased,  the  bishops  sent  out  their  clergy 
to  preach  to  the  people,  as  they  saw  occasion*  But  after  the  in-« 
habitants  had  generally  embraced  Christianity,  this  itinerant  and 
occasional  going  from  place  to  place,  was  found  very  inconvenient, 
because  of  the  constant  offices  that  were  to  be  administered,  and 
the  people  not  knowing  to  whom  they  should  resort  for  spiritual 
offices  and  directions.  Hereupon  the  bounds  of  parochial  cures  f  61  1 
were  found  necessary  to  be  settled  here,  by  those  bishops  who 
were  the  great  instruments  of  converting  the  nation  from  the 
Saxon  idolatry.  At  first  they  made  use  of  any  old  British 
churches  that  were  left  standing;  and  afterwards  from  time  to 
time  in  successive  ages,  churches  were  built  and  endowed  by  lords 
of  manors  and  others,  for  the  use  of  the  inhabitants  of  their  se->- 
veral  manors  or  districts^  and  consequently  parochial  bounds 
affixed  tliereunto.     1  Still,  88,  89. 

And  it  was  this  which  gave  a  primary  title  to  the  patronage  of 
laymen ;  and  which  also  oftentimes  made  the  bounds  of  a  parish 
commensurate  to  the  extent  of  a  manor.   Ken,  Impropr,  5, 6,  7.  ( 1 ) 

Many  of  our  writers  have  ascribed  the  first  institution  of 
parishes  in  England  to  Archbishop  Hanorius,  about  the  year 
636 ;  wherein  they  built  all  on  the  authority  of  Archbishop  Parker, 
But  Mr.  Selden  seems  rightly  to  understand  the  expression  pro^ 
vinciam  suam  in  parochias  divisit^  of  dividing  his  province  into 
new  dioceses ;  and  this  sense  is  justified  by  the  author  of  the  de- 
fence of  pluralities.  The  like  distinction  of  parishes  which  now 
obtains,  could  never  be  the  model  of  Honorius,  nor  the  work  of 
any  one  age.  Some  rural  churches  there  were,  and  some  limits 
prescribed  for  the  rights  and  profits  of  them.  But  the  reduction 
of  the  whole  country  into  the  same  formal  limitations  was  gra- 
dually advanced,  being  the  work  of  many  generations.  However 
at  the  first  foundation  of  parochial  churches  (owing  sometimes  to 
the  sole  piety  of  the  bishop,  but  generally  to  the  lord  of  the 
manor)  they  were  but  few,  and  consequently  at  a  great  distance ; 
so  as  the  number  of  parishes  depending  on  that  ot  churches,  the 
parochial  bounds  were  at  first  much  larger,  and  by  degrees  con- 
tracted. For  as  the  country  grew  more  populous,  and  persons 
more  devout,  several  other  churches  were  founded  within  the  ex- 
tent of  the  former,  and  then  a  new  parochial  circuit  was  allotted 
in  proportion  to  the  new  church,  and  the  manor  or  estate  of  the 


mt^^m^t^m 


(1)  Atid  see  lBla.Cofnm.  n2^lU.  2ld.^U 
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IpnrijSb* 


Bounds  of 
parishes* 


founder  of  it  Thus  certainly  begaii  the  increase  of  parishes^ 
when  one  too  large  and  difiiise  for  the  resort  of  all  inhabitants  to 
the  one  church,  was  by  the  addition  of  some  one  or  more  new 
churches  cantoned  into  more  limited  divisions.  (2)  This  was  such 
an  abatement  to  the  revenue  of  the  old  churches,  that  complmnt 
was  made  of  it  in  the  time  of  Edward  the  confessor :  "  Now  (say 
"  they)  there  be  three  or  four  churches,  where  in  former  times 
t  62  ]  "  there  was  but  one ;  and  so  the  tithes  and  profits  of  the  priest 
"  are  much  diminished/'    Ken.  Par.  Ant.  586,  587. 

And  now,  the  settling  the  bounds  of  parishes  depends  upon 
ancient  and  immemorial  custom.  For  they  have  not  been  limited 
by  any  act  of  parliament,  nor  set  forth  by  special  commis- 
sioners ;  but  have  been  established,  as  the  circumstances  of  times 
and  places  and  persons  did  happ^  to  make  them  greater  or 
lesser.     1  StiU.  24>3. 

In  some  places,  parishes  seem  to  interfere,  when  some  place  in 
the  middle  of  another  parish  belongs  to  one  that  is  distant ;  but 
that  hath  generally  happened  by  an  unity  of  possession,  when 
the  lord  of  a  manor  was  at  the  charge  to  erect  a  new  church,  and 
make  a  distinct  parish  of  his  own  demesnes,  some  of  which  lay  in 
the  compass  of  another  parish.     1  StiU.  244. 

But  now  care  is  taken  (or  ought  to  be)  by  annual  perambul- 
ations to  preserve  those  bounds  of  parishes,  which  have  been  long 
setded  by  custom.     1  StiU.  244. 

[1.  (B.)  Prima  fcLcie  the  whole  parish  is  bound  to  support  its 
poor  jointly ;  but  a  ville  or  township  may  have  separate  overseers 
of  its  own,  under  the  IS  4*  14?  C.  2.  c.  12.;  and  the  courtof  K.  B. 
will  assist  such  a  subdivision  of  a  parish  on  the  ground  of  con- 
veniency.  Rex  v.  Inhabitants  qfLeigh^  3  Term  Rep.  746.  The 
parish  at  large  is  also  bound  to  repair  all  high  roads  lying  within 
it,  imless  that  burden  be  thrown  on  others  by  prescription  or 
tenure;  and  therefore,  if  a  parish  be  pardy  situate  in  one  county, 
and  partly  in  another,  and  a  highway  in  one  part  be  out  of  re- 
pair, the  indictment  must  be  against  the  whole  parish,  and  not 
against  the  inhabitants  of  that  part  only  in  which  the  road  lies. 
Rex  V.  The  Inhabitants  of  Clifton^  5  Term  Rep.  498.  contra  Rex  v. 
Weston^  4  Bur.  2507.  If  the  inhabitants  of  a  township^  bound  by 
prescription  to  repair  the  roads  within  the  township,  be  exempted 
by  the  provisions  of  an  act  of  parliament,  fi:om  repairing  any  new 


Parish 
bound  to 
support  its 
poor,  and 
repair  its 
roads. 


J 2)  Some  lands,  either  because  they  were  in  the  hands  of  irreligious 
I  careless  owners,  or  were  situate  in  forests  and  deserts,  or  for  other 
now  unsearchable  reasons,  were  never  united  to  any  parish,  and  there- 
fore continue  to  this  day  extra-parochial :  and  their  tithes  are  now 
by  immemorial  custom  payable  to  the  king  instead  of  the  bishop,  in 
trust  and  confidence  that  he  will  distribute  them  for  the  good  of  the 
church.  1  J9/a«  Comm- 113.  283.  see  17  G.  2.  c.  37*  infra. 


^oads  which  ma^  be  made  within  it,  the  charge  will  &11  on  the 
rest  of  the  parish*  Hex  v.  The  Inhabitants  ofSieffield^  2  Term 
Rep.  106.  Where  one  side  of  a  common  highway  is  situated  in 
one  parish,  and  the  other  side  in  another,  two  justices  may  de- 
termine what  parts  shall  be  repaired  by  each.     34  G.  3.  c.  64.] 

2.  By  a  constitution  of  Archbishop  ^ncAe&^z  the  parishioners  Fenonba- 
shall  find  at  their  own  charge  banners  for  the  rogations*    Lind.  J^*^^^ 

252.  ofparisbea» 

And  upon  the  account  of  perambulations  being  performed  in    f  63  1 
rogation  week,  the  rogation  days  were  anciently  csXLea  gar^C'^ys  s 
from  the  Saxon  gan  or  gangen,  to  go. 

M.  37  &  38  El.  Godday  and  MicheL  Trespass  for  breaking 
his  close,  and  for  breaking  down  two  sates,  and  three  perches  of 
hedge.  The  defendant  justifies ;  for  uiat  the  said  close  was  in 
the  parish  of  Rudham,  and  that  all  the  parishioners  there  for  time 
inunemorial  had  used  to  go  over  the  said  close  upon  their  per- 
ambulation in  rogation  week ;  and  because  the  plaintiff  stopped 
the  two  gates  and  obstructed  three  perches  of  hedge  in  the  said 
way,  the  defendant  being  one  of  the  parishioners  broke  them 
down.  And  by  the  court;  It  is  not  to  be  doubted  but  that 
parishioners  may  well  justify  the  going  over  any  man's  land  in 
the  perambulation,  according  to  their  usage,  and  abate  all 
nuisances  in  their  way.     Cro.  Eliz.  441. 

In  the  perambulation  of  a  parish,  no  refi-eshment  can  be  claimed 
by  the  parishioners,  as  due  of  right  fi-om  any  house  or  lands  in 
virtue  of  custom.  The  making  good  such  a  right  on  that  foot, 
hath  been  twice  attempted  in  the  spiritual  courts ;  but  in  both 
cases,  prohibitions  were  granted,  and  the  custom  declared  to  be 
against  law  and  reason,  (iibs.  2 1 3.  2  B/jU^s  Rep.  259.  2  Leo.  1 63. 
3  Keb.SOd.  (3^ 

These  perambulations  (though  of  great  use  in  order  to  preserve 
the  bounds  of  parishes)  were  in  the  times  of  popery  accompanied 
with  great  abuses ;  viz.  with  feastings  and  with  superstition ;  be- 
ing performed  in  the  nature  of  processions,  with  banners,  hand  . 
bells,  lights,  staying  at  crosses,  and  the  like.  And  therefore  when 
processions  were  forbidden,  the  useful  and  innocent  part  of  pev" 
ambulations  was  retained,  in  the  injunctions  of  Queen  Elizabeth, 
wherein  it  was  required,  that  for  the  retaining  of  the  perambul- 
ation of  the  circuits  of  parishes,  the  people  snould  once  in  the 
year,  at  the  time  accustomed,  with  the  curate  and  the  substantial 
men  of  the  parish,  walk  about  the  parishes,  as  they  were  ac- 
customed, and  at  their  return  to  the  church  make  their  common 
prayers.  And  the  curate,  in  their  said  common  perambulations, 
was  at  certain  convenient  places  to  admonish  the  people,  to  give 
thanks  to  God  (in  the  beholding  of  his  benefits),  and  for  the  in- 

(3)  WMtf  V.  Herberts 


63  ^m0b* 

crease  atid  abimdanoe  of  his  fruits  upon  the  face  of  the  earth ; 
with  the  saying  of  the  lOSd  psahn.  At  which  time  also  the  said 
minister  was  required  to  inculcate  these  or  such  like  sentences, 
[  64?  ]  Cursed  be  he  which  translateth  the  bounds  and  doUes  of  his  neigh-- 
bour  s  or  such  other  order  of  prayers,  as  should  be  lawfiiUy 
appointed.     Gibs.  21 S. 

But  the  superstitions  here  laboured  against,  were  not  so  easily 

suppressed ;  as  may  be  gathered  from  the  endeavours  used  to 

suppress  them  so  late  as  the  time  of  archbishop  Grindal :  and 

now,  since  that  hath  been  long  effected,  it  were  to  be  wished, 

that  perambulations  were  held  more  regularly  and  frequently 

than  they  now  are ;  to  the  end  the  limits  of  parishes  may  be  the 

better  kept  up  and  ascertained.     Gibs.  213. 

^**"h^°^        3.  The  bounds  of  parishes,  though  coming  in  question  in  a 

^re  to  be  Spiritual  matter,  shall  be  tried  in  the  temporal  court     This  is  a 

tried*  (4)      maxim,  in  which  all  the  books  of  common  law  are  unanimous ; 

(4)  The  bounds  of  a  parish  may  be  tried  in  an  action  at  law ;  but 
a  bill  will  not  lie  for  an  issue  or  commission  to  ascertain  boundaries 
between  two  parishes  .*  except  perhaps  the  parishioners  have  a  com- 
mon right,  as  where  all  the  tenants  of  a  manor  claim  a  right  of  com* 
mon  by  custom,  in  which  case  the  right  of  all  is  tried  by  trying  the 
right  of  one ;  or  where  all  parties  concerned,  or  who  have  a  probable 
interest,  are  before  the  court.  St.  Luke's  v.  St.  Leonard's,  1  Bro.  C.C, 
40.  2  Ajistr.  386—395.  Atkyns  v.  Hatton,  2  Anstr.  386.  S.P.  in  this 
last  case  a  commission  was  prayed  in  exchequer  to  ascertain  the 
bounds  of  a  parish,  upon  a  presumption  that  all  the  lands  within  it 
would  be  titheable  to  the  parson,  but  denied ;  and  it  was  said,  that 
St.  Luke's  V.  St,  Leonard's,  was,  upon  a  bill  brought  by  the  former 
parish  to  avoid  confusion  in  making  the  rates,  a  number  of  houses 
having  been  built  on  waste  land,  and  it  being  doubtful  to  which 
parish  the  different  parts  of  the  waste  belonged.  On  bill  to  establish 
a  modus,  and  that  a  neighbouring  rector  may  interplead  as  to  the 
tithes  to  be  covered  thereby,  and  that  a  commission  may  issue  to 
ascertain  the  boundaries  of  each  rectory,  the  court  refused  the 
commission ;  for  the  rectors  have  different  claims,  one  claims  in  kind 
and  the  other  a  modus.  Woolaston  v.  Wright^  3  Anstr.  801.  See  John' 
son  V.  Atkinson^  id.  798.  A  commission  was  granted  to  ascertain 
and  distinguish  or  to  set  out  boundaries  on  a  bill  by  a  prebendary 
against  the  lessees  of  the  prebendal  lands,  and  also  against  the 
owners  of  pther  lands  in  the  parish  with  which  the  prebendal  lands 
had  become  intermixed  and  confounded  by  reason  of  the  unity  of 
possession.  Willis y.  Parkinson,  2  Meriv.  507. ;  and  the  plaintiff  is 
entitled  to  name  as  many  commissioners  as  his  lessees.  S.C.  1  Sxvanst. 
^  Rep.  9.     This  jurisdiction  is  deduced  from  the  writs  de  rationabilibus 

divisis  and  de  perambulatione  Jaciendd.  Speer  v.  Craivter,  2  Meriv. 
Rep.  416.  The  granting  the  commission  is  not  of  course  as  respects 
the  boundaries  of  legal  estates :  there  must  be  some  equitable  circum- 
stances in  the  case.  Wake  v.  Conyers,  1  Eden.  Rep.  SSI.  2Coa:,  360. 
S.  C.     In  every  bill  praying  a  commission  it  must  be  clearly  shewn 


altliough  our  provincial  constitations  do  mention  the  bounds  of 
parislies,  amongst  the  matters  which  merely  belong  to  the  eccle- 
siastical court,  and  cannot  belong  to  any  other.     Gibs,  212. 

And  in  the  14  C  when  a  prohibition  was  prayed  to  the  spi- 
ritual court,  for  proceeding  to  determine  a  case  of  tithes,  the 
right  to  which  depended  on  the  lands  lying  in  this  or  that  vill  / 
it  was  denied  by  die  whole  court  of  king's  Dench,  who  declared, 
that  the  bounds  of  vills  are  triable  in  the  ecclesiastical  court. 
Gibs.  213. — But  this  was  between  two  spiritual  persons,  the 
rector  and  vicar.     2  RolTs  Abr.  312. 

And  in  the  case  odves  and  Wright ^  H,\&  Car,  If  the  bounds 
of  a  village  in  a  parish,  come  in  question  in  the  ecclesiastical 
court,  in  a  suit  between  the  parson  impropriate  and  the  vicar  of  [  65  ] 
the  same  parish,  as  if  the  vicar  claim  all  the  tithes  within  the 
village  of  D.  within  the  parish,  and  the  parson  all  the  tithes  in 
the  residue  of  the  parish,  and  the  question  between  them  is, 
whether  certain  lands,  whereof  the  vicar  claims  the  tithe,  be 
within  the  village  of  D.  or  not;  yet  inasmuch  as  it  is  between 
spiritual  persons,  viz.  between  the  parson  and  vicar,  although  the 
parson  be  a  layman,  and  the  parsonage  appropriate  a  lay-ree,  yet 
it  shall  be  tried  in  the  ecclesiastical  court.  And  in  this  case  the 
prohibition  was  denied.     2  RoWs  Abr.  312. 

And  by  the  17  G.  2.  c.  37*  it  is  enacted,  that  where  there  shall 
be  any  dispute,  in  what  parish  or  place,  improved  wastes  and 
drained  and  improved  mcirsh  lands  lie,  and  ought  to  be  rated ; 
the  occupiers  of  such  lands,  or  houses  built  thereon,  tithes  aris- 
ing therefrom,  mines  therein,  and  saleable  underwoods,  shall  be  . 
rated  to  the  relief  of  the  poor  and  to  all  other  parish  rates  within 
such  parish  and  place  which  lies  nearest  to  such  lands ;  and  if  od 

that  without  the  assistance  of  the  court  the  boundaries  cannot  be 
found ;  and  a  foundation  must  be  laid  for  this  species  of  relief  by 
shewing  not  merely  that  they  are  confused,  but  that  the  confusion 
has  arisen  from  some  misconduct  of  the  defendant,  or  of  those  under 
whom  he  claims,  of  which  the  party  has  a  right  to  complain,  and 
which  renders  it  incumbent  oa  me  defendant  to  co-operate  with  him 
in  re-establishing  them.  Where  it  arose  out  of  the  unity  of  posses- 
sion by  plaintiff's  own  tenants,  and  before  the  land  came  into  de- 
fendant's possession,  and  nothing  was  stated  in  the  bill  but  the  mere 
&ct  of  confusion,  the  court  refused  to  interfere,  MUler  v.  Warmings 
ton,  1  Jac.  &  Walk.  Rep.  4«84.  Commissioners  of  perambulation  must 
make  a  return,  and  if  they  cannot  agree  in  makins  it,  must  report 
specially.  But  before  such  return  or  report  is  made,  the  court  will 
not  grant  a  new  commission  on  allegation  of  their  disagreement* 
Carher^  v.  Manselly  Vern.  &  Scriv.  Rep,  112.  A.D.  1787. 

The  parson  cannot  give  evidence  on  a  question  relating  to  the 
bounds  of  his  parish,  for  he  is  interested  to  enlarge  them,  and  conse* 
qnently  his  tithes.  Wharion  v.  Robinson^  7  Mod^  or  Farted-  Rep.  65^ 
8ee2  Ke.f.425.  Dougl.\^2.  C&mp.^St. 
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^iplioattoh  to  the  officers  of  such  parish  or  place  to  have  the 
same  assessed,  aiiy  dispute  shall  arise;  the  justices  of  the  peace 
at  the  next  sessions  after  such  application  made,  and  after  notice 
given  to  the  officers  of  the  several  parishes  and  places  adjoining 
to  such  lands,  and  to  all  others  interested  therein,  may  hear  and 
determine  the  same  on  the  appeal  of  any  person  interested,  and 
may  cause  the  same  to  be  equally  assessed ;  whose  determination 
therein  shall  te  final.  But  this  shall  not  determine  the  bounda^ 
ries  of  any  parish  or  place,  other  than  for  the  purpose  of  rating 
such  hnds  to  the  relief  of  the  poor,  and  other  parochial  rates* 
J  1,2. 

And  by  the  2  &  S  Ed.  6.  c.  13.  Every  person  who  shall  have 
any  beasts  or  other  cattle  titheable,  depasturing  in  any  waste  or 
common,  whereof  the  parish  is  not  certainly  known,  shall  pay 
.  the  tithes  thereof  where  the  owner  of  the  cattle  dwells.    §  3. 

[Commissioners  of  inclosure  of  commons,  &c.  are  to  examine 
witnesses  on  oath  as  to  the  boundaries  of  parishes,  &c.,  and  if 
they  do  not  appear  to  them  to  be  sufficiently  ascertained,  shall 
ascertain  the  same  to  remain  the  boundaries  thereof.  Persons 
dissatisfied  with  their  decision  may  appeal  to  the  sessions.  41  G.  S* 
{U.K.)  c.  109.  §3.'] 
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Pariah         1.  "DONIFACE.     We  do  decree  that  the  qffkesfor  holy  icater 
«'*'^*  be  conferred  upon  poor  clerks.     Lind.  142. 

For  the  understanding  of  which  constitution,  it  is  to  be  ob- 
served, that  parish  clerks  were  heretofore  real  clerks;  of  whom 
every  minister  had  at  least  one,  to  assist  under  him,  in  the  cele- 
bration of  divine  offices;   and  for  his  better  maintenance  the 
profits  of  the  office  of  aqtuebajalus  (who  was  an  assistant  to  the 
minister  in  carrying  the  holy  water)  were  annexed  unto  the  office 
of  the  parish  clerk  by  this  constitution :   so  as,  in  after  times^ 
aquabajalus  was  only  another  name  for  the  clerk  officiating  under 
the  chief  minister. 
His  qualifi-       2.  Can.  91.  And  the  said  clerk  shall  be  twenty  years  of  age  at 
cation.         the  least;    known  to  the  parson,  vicar,  or  mmister,  to  be  of 
honest  conversation,  and  sufficient  for  his  reading,  writing,  and 
also  for  his  competent  skill  in  singing  (if  it  may  be). 
How  to  be        3.  All  incumbents  once  had  the  right  of  nomination  of  the 
appointed,    parish   clerks   by  the  common  law  and  custom  of  the  realm. 
Gibs.  214. 

And  by  the  aforesaid  constitution  of  archbishop  Boniface  /— - 
Because  differences  do  sometimes  arise  between  rectors  and  vicars 


and  their  parLsbioners,  about  the  conferring  of  such  ofRces,  we 
do  decree,  that  the  same  rectors  and  vicars,  whom  it  more  par- 
ticularly concemeth  to  know  who  are  fit  for  .such  offices,  shall 
endeavour  to  place  such  clerks  in  the  aforesaid  offices,  who, 
according  to  their  judgment  are  skilled  and  able  to  serve  them 
agreeably  in  the  divine  administration,  and  who  will  be  obedient 
to  their  commands. 

And  by  Can.  91.  No  parish  clerk  upon  any  vacation  shall  be 
cJiosen  within  the  city  of  London  or  elsewhere^  but  by  the  parson  or 
vicar  ;  or  *wheretJiere  is  no  parson  or  vicar ^  by  the  minister  of  that 
place  Jbr  the  time  being :  which  choice  shall  be  signified  by  the  said 
minister^  vicar ^  or  parson^  to  the  parishioners  the  tiext  Sunday  fol" 
lowing  in  the  time  of  divine  service. 

Since  the  making  of  which  canon,  the  right  of  putting  in  the 
parish  clerk  hath  often  been  contested  between  incumbents  and 
parishioners,  and  prohibitions  prayed,  and  always  obtained,  to 
the  spiritual  court  for  maintaining  the  authority  of  the  canon  in 
favour  of  the  incumbent,  against  the  plea  of  custom  in  behalf  of 
the  parishioners.     Gibs.  214. 

Thus,  E.  8  Ja,  Cundict  and  Plomer.  The  parishioners  of  the  [  67  ] 
parish  of  St.  Alphage  in  Canterbury,  did  prescribe  to  have  tlie 
election  of  their  parish  clerk,  and  by  the  canon,  the  election  of 
the  clerk  is  given  to  the  vicar :  It  \yas  adjudged  in  this  case, 
that  the  prescription  should  be  preferred  before  the  canon :  and 
a  prohibition  was  awarded  accordingly.     Hughes,  275.  (5) 

T.  21  Ja.  Jermyn*s  case.  Jermyn  rector  of  the  parish  of 
St.  Katherine's  in  Coleman  street,  and  Hammond  as  clerk  there, 
sued  in  the  spiritual  court  to  have  the  said  clerk  established 
there,  being  placed  there  by  the  parson  according  to  the  late 
canon ;  where  the  parisliioners  disturbed  him  upon  a  pretence 
of  a  custom  to  place  the  clerk  there  by  the  election  pf  their,  ves- 
try. And  upon  this  surmise  of  a  custom,  the  churchwardens 
and  parishioners  prayed  a  proliibition ;  and  after  divers  motions^ 
a  prohibition  was  granted :  for  they  held  that  it  was  a  ^opd 
custom^  and  that  the  canon  cannot  take  it  away.  CrOf  Ja.  6.70. 

[By  59  G.  S.  C.134.  $29.  The  clerk  in  every  [new]  ^urp}i 
and  chapel  built  under  58  6.  S.  c.  45.^  59  G.  S.  c.  134.  &c.,  shall 
be  annually  appointed  by  the  minister.  The  office  is  for  lif^, 
though  the  term  for  which  he  shall  have  it,  is  not  mentioned  on 
his  nomination.  Townsend  v.  Thorp,  2  Raym.  1507.  So  though 
he  is  in  without  deed.  2  &/A.  586.] 

4.  Parish  clerks,  after  having  been  duly  chosen  and  appointed,  How  to  be 
are  usually  licensed  by  the  ordinary.    Johns.  204.  admitted. 

— .— — II  1  ■  I  ■  I  ■   III  111      II      II  III       I  it 

(5)  13  Rep*  70.' S.  C.  for  the  custom  of  election  is  a  thing  merely 
temporal,  and  the  party  chosen  is  a  mere  temporal  man,  and  t^ee 
The  King  v.  Warren y  Cop)p.'2'70,  infra. 
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And  when  they  are  licensed,  they  are  sworn  to  obey  the 
minister.    Johns.  205. 

And  if  a  parish  derk  hath  been  used  time  out  of  mind  to  be 
chosen  by  the  vestry,  and  after  admitted  and  sworn  before  the 
archdeacon,  and  he  refuse  to  swear  such  parish  clerk  so  elected^ 
but  admitteth  another  chosen  by  the  parson;  a  writ  may  be 
awarded  to  him  commanding  him  to  swear  him.  2  Bolls.  Ahr. 
2S4.  Fin^,  Mandamus,  H- S.  SBac.Abr.5Sl. 

And  in  the  case  ofK.  and  Henchman^  official  of  the  consistory 
court  of  the  bishop  of  London^  a  mandamus  was  granted,  to 
admit  one  Robert  Trott  to  the  office  of  parish  clerk  of  Clerken- 
well,  being  elected  by  the  parish  :  it  being  shewn  that  the  official 
had  usuaUy  admitted  to  diat  office.  3  Bae.  Abr.  58 1. 
HimlAtY.  ^'  ^7  ^^  aforesaid  constitution  of  archbishop  Bonifaces  If 
the  parishioners  shall  maliciously  withhold  the  accustomed  alms 
from  the  aquabcffolus,  they  shall  be  earnestly  admonished  to  ren- 
der the  same;  aiul  if  need  be,  shall  be  compelled  by  ecclesiastical 
censure* 

Alms']  By  which  word  we  may  understand  that  such  clerks 
cannot  claim  any  thing  by  way  or  a  certain  allowance  or  endow- 
ment by  reason  of  their  office  of  aquabajalus  .*  But  their  susten* 
,  r  68  ]   to^i<^  ought  to  be  collected  and  levied  according  to  the  manner 
and  custom  of  the  country.    Lindw.  14<3. 

Accustomed  alms']  For  this  custom  ought  to  be  considered 
according  to  the  manner  anciently  observed ;  which  also,  inas^ 
much  as  it  concemeth  the  increase  of  divine  worship,  ought  not 
to  be  changed  at  pleasure :  but  hereunto  the  parishioners  may 
by  compelfed  by  the  bishop.    Ldndw.  143. 

And  custom  of  this  kind  is  good  and  laudable,  that  every 
master  of  a  family  (for  instance)  on  every  Lord's  day  give  to  the 
clerk  bearing  the  holy  water  somewhat  according  to  the  exigency 
of  his  condition ;  and  that  on  Christmas  day  he  have  of  every 
house  <me  loaf  of  bread,  and  a  certain  number  of  eggs  at  Easter, 
and  iu  the  autumn  certaifi  sheaves.  Also  that  may  be  called  a 
laudable  custom,  where  such  clerk  every  quarter  of  the  year 
receiveth  something  in  certain  in  money  for  his  sustenance,  which 
ought  to  be  collected  and  levied  in  the  whole  parish.  For  such 
laudable  custom  is  to  be  observed ;  and  to  tlus  the  parishioners 
ought  to  be  compelled;  for  having  paid  the  same  for  so  long  a 
time,  it  shall  be  presumed  that  at  first  they  voluntarily  bound 
themselves  thereunto.    Lindw.  143. 

Admonished]  Not  only  by  the  ministers^  but  also  and  more 
«ipecially  by  die  ordinary  of  the  place.     Lindw.  143. 

Bjy  ecclesiastical  censure]  Of  which  there  are  three  kinds : 
suspension,  excommunication,  and  interdict.  Undw.  143. 

And  by  Can.  91.  The  said  clerks  shall  have  and  receive  tlieir 
ancient  wages,  without  fraud  or  diminution,  either  at  the  hands 
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of  the  chuixhwardens,  at  such  times  as  hath  been  accustomed,  or 
by  their  own  collection,  according  to  the  most  ancient  custom  of 
every  parish. 

Ancient  ^wages']  In  case  such  customary  allowance  is  denied, 
the  foregoing  constitution,  and  the  practice  thereupon,  direct  where 
it  it  so  be  sued  for,  viz.  before  the  ordinary  in  his  ecclesiastical 
court.  That  constitution  (as  we  see)  calls  those  wages  accustomed 
alms :  and  in  the  register  there  is  a  consultation  provided  in  a 
case  of  the  same  nature,  for  what  tlie  writ  calls  largiiio  charitativa 
(as  being  originally  a  free  gift),  which  by  parity  of  reason  may 
be  fairly  extended  to  the  present  case.     Gisb.  214. 

But  by  the  common  law;  If  a  parish  clerk  claim  by  custom 
to  have  a  certain  quantity  of  bread  at  Christmas,  of  every  inha-    [  &9  ] 
bitant  of  the  parish,  or  the  like,  and  sue  for  this  in  a  spiritual 
court ;  a  prohibition  lieth.     2  BoWs  Ahr.  286. 

M.  3  An.  Parker  v.  Clarke.  The  clerk  of  a  parish  libelled 
against  the  churchwardens,  for  so  much  money  due  to  him  by 
custom  evenr  year,  and  to  be  levied  by  them  on  the  respective 
inhabitants  m  the  said  parish ;  and  after  sentence  in  the  spiritual 
court,  the  defendants  suggested  for  a  prohibition,  that  there  was 
no  such  Custom  as  the  plaintifF  had  set  forth  in  his  libel.  It  was 
objected  against  granting  the  prohibition,  that  it  was  now  too  late, 
because  it  was  after  sentence,  especially  since  the  custom  was  not 
denied ;  for  if  it  had,  and  that  court  had  proceeded,  then,  and 
not  before,  it  had  been  proper  to  move  for  a  prohibition.  But 
by  H6U  chief  justice ;  it  is  never  too  late  to  move  the  king's  bench 
for  a  prohibition,  where  the  spiritual  court  had  no  original  juris- 
diction, as  they  had  not  in  this  case,  because  a  clerk  of  a  parish 
is  neither  a  spiritual  person,  nor  is  this  duty  in  demand  spiritual, 
for  it  is  fbunded  on  a  custom,  and  by  consequence  triable  at  law ; 
and  therefore  the  clerk  may  have  an  action  on  the  case  against  the 
churchwai'dens  for  neglecting  to  make  a  rate,  and  to  levy  it,  or  if  it 
had  been  levied  and  not  paid  by  them  to  the  plaintiff.  6  Mod. 
252.  SSalk.SI. 

H.  12  G.  2.  Pitts  v.  Evans.  A  prohibition  was  granted  to  a 
suit  in  the  spiritual  court  by  the  clerk  of  St.  Magnus  for  Is.  4d. 
assessed  on  the  defendant's  house  at  a  vestry  in  1672,  to  be  paid 
to  the  parish  clerk.  For,  by  the  court,  he  is  a  temporal  officer ; 
or  if  not,  yet  he  could  not  sue  there  for  jsuch  a  rate :  for  if  it  i$ 
due  by  custom,  he  may  maintain  an  assumpsit ;  if  not,  a  quantum 
meruit,  or  a  bill  in  equity.     Strange,,  I  lOS.  (/)  * 

'     — ■ —  ■■  ■■■'    ■ ■  ■"• '  •   ■■■■',        ■  'I'  •  I   ■  I ' ■ 

(l)  S.  C.  13  Vin.  Ab.  155. 

*  But  to  sue  for  so  small  a  matter,  either  at  law  or  in  equitv> 
seems  by  no  means  eligible ;  as  the  remedy  must  needs  be  abundantly 
worse  than  the  disease.  Why  it  might  not  be  made  recoverable  be«p 
fore  justices  of  the  peace  in  like  manner  as  small  tithes^  or  In  some 
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How  to  be  6.  The  parish  clerk  ought  to  be  deprived  by  him  that  placed 
f*™^  wJ  him  in  his  office ;  and  if  he  is  unjusdy  deprived,  a  mandamus 
office.  will  lie  to  the  churchwardens  to  restore  him  (6) :  for  the  law 

looks  upon  him  as  an  officer  for  life,  and  one  that  hath  a  freehold 
in  his  place,  and  not  as  a  servant;  and  therefore  will  not  suffer 
the  ecclesiastical  court  to  deprive  him,  but  only  to  correct  him 
for  any  misdemeanour  by  ecclesiiistical  censure.  S  RolTs  Abr.  234. 
Gibs.  214.     God.  192. 

r.  1 8  Gf.  Taamshend  and  Thorpe.  The  plaintiff  declared  in 
prohibition ;  that  he  was  indicted  for  an  assault  widi  intent  to 
commit  sodomy,  notwithstanding  which  he  was  proceeded  against 
in  the  spiritual  court  for  the  same  offence,  and  for  drunkenness. 
The  defendant  pleaded,  that  the  plaintiff  was  a  parish  clerk,  and 
that  the  suit  there  was  not  only  to  punish  him  for  the  inconti- 
nency,  but  also  to  deprive  him  of  his  office.  Demurrer  there- 
upon. And  as  it  was  going  to  be  argued,  the  court  proposed  to 
stay  till  the  indictment  was  tried ;  and  it  having  been  tried,  and 
the  defendant  convicted  and  pilloried,  the  court,  without  ordering 
the  declaration  to  be  amended,  granted  a  consultation  as  to  the 
proceeding  to  deprive,  and  confirmed  the  prohibition  as  to  any 
other  punishment.  They  said,  he  was  an  ecclesiastical  officer  as 
to  every  thing  but  his  election.     Sir.  776.  [but  see  next  case.} 

M.  6  G.  2.  Peak  and  Bourne.  The  plaintiff  declared  in  pro- 
hibition) that  he  was  sued  in  the  spiritual  court  for  executing  the 
office  of  deputy  parish  clerk,  without  the  license  of  the  ordinary. 
On  demurrer,  three  points  were  made:  1.  Whether  a  parish 
clerk  be  a  temporal  or  a  spiritual  office.  2.  Whether  he  can 
make  a  deputy,  3.  Whether  the  license  of  the  ordinary  is 
requisite.  It  was  argued  three  several  times  upon  all  the  points. 
But  the  court  in  giving  judgment  founded  themselves  only  upon 
the  last;  as  to  which  they  held,  that  a  license  was  not  necessary, 
and  therefore  gave  judgment  for  the  plaintiff  in  prohibition. 
[  71  ]  They  said  the  canon  did  not  require  it,  and  indeed  it  would  be 
a  transferring  the  right  of  appointment  to  all  intents  and  purposes 


other  easy  and  expeditious  method,  no  sufficient  reason  seems  to 
have  been  assigned.  Indeed^,  after  all,  the  manner  of  recovering  thii^ 
salary,  difficult  as  j]t  may  ^,  is  not  the  greatest  difficulty ;  for  by  the 
continual  decrease  in  the  value  of  money,  almost  nothing  remains  to 
be  contended  for.  Two  pence  or  three  pence,  or  a  like  diminutive 
sum,  for  each  house,  when  these  salaries  first  became  established, 
^aod  for  a  long  time  after,  were  of  more  real  intrinsic  worth,  than  ten 
Himes  the  same  nominal  sums  at  present,  and  are  decreasing  in  value 
ever3r  day.  Insomuch  that  unless  some  other  course  shall  be  taken 
to  bring  this  matter  back  nearer  to  the  original  standard,  very  few 
persons  will  be  found  who  will  accept  the  office,  and  many  parishes 
already  are  become  entirely  destitute. 

(6)  Ile$  case,  1  Veyitr,  148.  The  King  v.  Warren,  infra. 


to  the  ordihaiy.  As  to  the  two  other  points,  the  court  strongly' 
inclined  that  he  was  a  temporal  officer  as  to  the  right  of  his  office ; 
and  that  he  might  make  a  deputy.  And  as  to  the  first,  when 
the  court  were  pressed  with  their  own  authority  in  T&wnshend 
and  Thorpe^  they  said  it  was  a  hasty  opinion,  mto  which  they 
were  transported  by  the  enormity  of  the  case.     Str.  942. 

T.  SO  4"  31  G.  2.  .  Tarrant  and  Haxby.  A  motion  was  made 
for  a  prohibition  to  the  consistory  court  of  York,  to  stay  their 
proceedings  against  Tarrant  the  present  parish  derk  of  St.  Osith 
in  York ;  wKich  proceedings  were  there  instituted  at  the  instance 
of  Haxby  the  deprived  parish  clerk,  for  the  restoration  of  the 
said  Haxby.  It  was  urged  that  the  office  is  temporal;  and  there- 
fore that  the  spiritual  court  hath  no  jurisdiction  concerning  his 
deprivation.  This  Haxby,  they  said,  was  deprived  by  the  parsoit 
and  the  whole  parish,  for  drunkenness  during  divine  service,  and 
other  misdemeanours :  Whereupon  the  parson  appointed  Tarrant 
in  his  room.  Against  i;«hom,  Haxby  libelled  in  the  consistory, 
court ;  where  there  was  a  monition,  and  they  were  proceeding  to 
restore  Haxby.  And  all  this  was  suggested.  Upon  whicn^  a 
rule  was  granted  to  shew  cause.  And  now  cause  was  to  have 
been  shewn.  But  the  counsel,  being  satisfied  that  it  was  too 
strong  against  them,  gave  it  up.  And  the  rule  for  the  prohibition 
was  maoe  absolute.     1  Burr.  S67* 

H.  16  6.  3.  K.  and  Erasmus  WarreUj  clerk.  In  the  last  term 
cause  was  shewed  against  a  mandamus  to  restore  William  Read- 
shaw  to  the  office  of  parish  clerk  of  Hampstead.  It  was  stated, 
that  the  clerk  was  appointed  by  the  minister :  that  he  had  since 
become  bankrupt,  and  had  not  obtained  his  certificate.  That 
he  had  been  ^uUty  of  many  omissions  in  his  office;  was  actually 
in  prison  at  the  time  of  his  amoval ;  and  had  appointed  a  deputy 
who  was  totally  unfit  for  the  office.  Against  which,  it  was  in- 
sisted, that  the  office  of  parish  clerk  is  a  temporal  office  during 
life :  that  the  parson  cannot  remove  him :  and  that  he  has  a  right 
to  appoint  a  deputy.  Lord  Mansfield  then  said,  there  was  an 
application  of  this  sort  in  a  cause  of  K.  and  Proctor,  ibf.  15  6.  3. 
where  the  parson  removed  a  parish  clerk  appointed  by  the  former 
incumbent  There  the  right  of  amotion  was  in  question,  and  all 
agreed  it  must  be  somewhere,  but  that  case  was  not  decided.  (7) 
Lord  Mansfield  asked,  what  remedy  is  there  in  Westminster-hall 
'■■■''"        '     i.i.,..i— .1..  I....I.     ...I.  .1      I    ..   ■■II  .1      ■   ■        11 

(7)  Parish  clerks  are  regarded  by  the  common  law  as  persons  who 
have  freeholds  in  their  offices ;  and  therefore  though  they  may  be 
punished,  yet  they  cannot  be  deprived  by  ecclesiastical  censure, 
2  RoU.  Ab.  234.  Parish  clerks  in  the  new  churches  or  ecclesiastical 
districts  or  parishes,  &c.  built  and  erected  under  58  6. 3.  c.  45., 
59  G.  3.  c,  134.  and  3  G.4.  c  72.,  are  to  be  annually  appointed  by  the 
minister  thereof,  59  G.  3.  c.  134.  s.  29.  See  €l^\xti^fi. 
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to  remove  him  ?  He  certainly  hath  his  office  only  during  bis 
good  behaviour.  But  thpuffh  the  minister  may  have  a  power  of 
removing  him  on  a  good  and  sufficient  cause,  he  can  never  be 
the  sole  judge  and  remove  him  at  pleasure,  without  being  subject 
to  the  controul  of  this  court  By  Mr.  Justice  A^on :  as  long  as 
the  clerk  behaves  himself  well,  he  has  a  good  right  and  title  to 
continue  in  his  office.  Therefore  if  the  clergyman  has  any  just 
cause  for  removing  him,  he  should  state  it  to  the  court.  ■  ■ 
Accordingly,  the  court  enlarged  the  rule  to  this  term,  that  affi- 
davits might  be  made  on  both  sides,  of  the  cause  and  manner  of 
amotion.  And  now  on  this  day,  upon  reading  the  affidavits. 
Lord  Mansfield  said,  it  was  settled  in  the  case  of  K.  and  Dr. 
Ashton,  28  G.  2.  That  a  parish  clerk  is  a  temporal  officer,  and 
that  the  minister  must  shew  ground  for  turning  him  out.  Now 
in  this  case,  there  is  no  sufficient  reason  assigned  in  the  affidavits 
that  have  been  read,  upon  which  the  court  can  exercise  their 
judgment ;  nor  is  there  any  instance  produced  of  any  misbehaviour 
of  consequence :  therefore  the  rule  for  a  mandamus  to  restore 
him  must  be  made  absolute.     Gnxper^  370. 

[Serving  the  office  of  parish  clerk  for  a  year  gains  a  settlement, 
although  he  be  chosen  by  the  parson,  ana  not  the  parishioners, 
and  have  no  license  from  the  ordinary,  and  although  he  be  a  cer- 
tificate man.     1  SalL  536.  2  Sir.  942.  2  Sess.  Cas.  182.] 

]paro(gtaI  Htbrarp*    See  ILibrarp« 


}^ar0on. 


T>ARSON,  penonuj  properly  signifies  the  rector  of  a  parish 
church;  because  during  the  time  of  his  incumbency,  he 
represents  the  church,  and  in  the  eye  of  the  law  sustains  the 
person  thereof,  as  well  in  suing  as  being  sued,  in  any  action 
touching  the  same.     God.  185.  (8) 

Parson  imparsonee  {persona  impersonata)  is  he  that  as  lawful 
incumbent  is  in  actual  possession  of  a  parish  church,  and  with 

(8)  See  Co.  LitU  300.  Com.  Dig.  tit.  Parson  and  Ecclesiastical 
Persons.  (C.  6,  7,  8.) 

A  rectory  or  parsonage  consists  of  glebe  tithes  and  oblatioQS  esta- 
blished for  maintenance  of  a  parson,  or  a  rector  to  have  cure  of  souls 
in  the  sante  parish :  there  need  be  no  more  glebe  than  the  soil  of  the 
church  or  church-yard,  but  there  ought  to  be  some  land,  for  if  tithes 
only  are  proved,  it  is  not  a  rectory.  3  Salk.  377.  1  Sid.  91 .  See 
1  Mod.  1 2. 


whom  Ihe  church  is  full,  whether  it  be  presentative  or  impro- 
priate.     1  Inst.  300. 

The  law  concenung  parsons,  as  distinct  from  vicars,  is  treated 
of  under  the  title  S^nfCiSimtl. 


^  ^  •  [  73  ] 

6^ PATRIARCH  is  the  chief  bishop  over  several  countries  or 
provinces,  as  an  archbishop  is  of  several  dioceses ;  and  hath 
several  £u-chbishops  under  him.     God.  20, 

Patron,  ipatronage*    See  aDbotofiioin 


i&eettltar^ 

1.  pi'XEMPT  jurisdictions  are  so  called,  not  because  they  Eiemptju- 
are  under  no  ordinary ;  but  because  they  are  not  under  fisdictions 
the  ordinary  of  the  diocese,  but  have  one  of  their  own.     These  '"  «««>«*^ 
are  therefore  called  peculiars,  and  are  of  several  sorts.  1  Still.  SS6. 

2.  As,  first.  Royal  peculiars :  which  are  the  king's  free  cha-  ViopX  pe- 
pels,  and  are  exempt  from  any  jurisdiction  but  the  king's,  and  *"^'•"• 
therefore  such  may  be  resigned  into  the  king's  hands  as  their 
proper  ordinary ;  either  by  ancient  privilege,  or  inherent  right, 

1  StiU.  337.  Lindb).  125. 

3.  Peculiars  of  the  archbishops,  exclusive  of  the  bishops  and  Arebbi- 
archdeacons;  which  sprung  from  a  privilege  they  had  to  enjoy  ?2'*'^"' 
jurisdiction  in  such  places  where  their  seats  and  possessions  were : 

and  this  was  a  privilege  no  way  unfit  or  unreasonable,  where 
their  palaces  wei*e,  and  they  oftentimes  repaired  to  them  in  per- 
son ;  as  anciently  the  archbishops  appear  to  have  done,  by  the 
multitude  of  letters  dated  from  their  several  seats.  Gibs.  97S.  (m) 
In  these  peculiars  (which,  within  the  province  of  Canterbury, 
amount  to  more  than  a  hundred,  in  the  several  dioceses  of  Lon- 
don, Winchester,  Rochester,  Lincoln,  Norwich,  Oxford,  and 
Qiichester) Jurisdiction  is  administered  by  several  commissaries ; 
the  chief  of  whom  is  the  dean  of  the  arches,  for  the  thirteen 
peculiars  within  the  city  of  London.  (9)     And  of  these  Lind- 

-   _  J  I     I  ■  I  ■■  ......  ^ 

(m)  Vide  Godolph.  Repert.  Canon.  13,  14. 

(9)  The  "  Peculiars  or  Canterbury,"'  Kot"  i|ox^y  embrace  13  parishes 
within  the  city  of  LondiHi,  composing  the  deanery  of  the  arches,  and 
the  several  parishes  composing  the  deaneries  of  Crovdon  in  Surrey, 
and  Shoreham  in  Kent ;  of  these  the  dean  of  the  arches  is  judge :  m 
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IPeculiar* 


Peculiars 
of  bisliops 
in  another 
diocese. 


C  ^*  3 


Peculiars 
of  bishops 
in  their  own 
diocese  ex« 
elusive  of 
archidiaco- 
nal  juris- 
diction. 


Of  deans, 
prebenda- 
riesy  and 
others. 


wood  (p.  79.)  observes  that  their  jurisdiction  is  archifliaconah 

Gibs.  978. 

4.  Peculiars  of  bishops^  exclusive  of  the  jurisdiction  of  the 
bishop  of  the  diocese  in  which  they  are  situated.  Of  which 
sort,  the  bishop  of  London  hath  four  parishes  within  the  diocese 
of  Lincoln ;  and  every  bishop  who  hath  a  house  in  the  diocese  of 
another  bishop,  may  therein  exercise  episcopal  jurisdiction.  [See 
1Bi00op*]  And  therefore  Lindwood  (p.  SI 8.)  says,  the  significa- 
tion otbishoprick  is  larger  than  HiBXoi diocese,  because  a  bishoprick 
may  extencl  into  the  diocese  of  another  bishop,  by  reason  of  a 
peculiar  jurisdiction  which  the  bishop  of  another  diocese  may 
have  therein.     Gibs.  978. 

5.  Peculiars  of  bishops  in  their  own  diocese,  exclusive  of 
archidiaconal  jurisdiction.  Of  which,  Lindwood  (p.  220.)  writes 
thus :  There  are  some  churches,  which  although  they  be  situate 
within  the  precincts  of  an  archdeaconry,  yet  are  not  subject  to 
the  archdeacon ;  such  as  churches  regular  of  monks,  canons,  and 
other  religious;  so  also  if  the  archbishop  hath  reserved  specially 
any  churches  to  his  own  jurisdiction,  so  as  that  within  the  same 
the  archdeacon  shall  exercise  no  jurisdiction ;  as  it  is  in  many 
places,  where  the  archbishops  and  bishops  do  exercise  an  imme- 
diate and  peculiar  jurisdiction.     Gibs.  978. 

As  to  the  former  of  tliese,  the  jurisdiction  over  religious 
houses,  the  archdeacons  were  excluded  from  that  by  tlie  ancient 
canon  law,  which  determines,  that  archdeacons  shall  have  no 
jurisdiction  in  monasteries,  but  only  by  general  or  special  cus- 
tom ;  and  if  the  archdeacon  could  not  make  out  such  custom,  he 
was  to  be  excluded  from  jurisdiction,  because  he  could  not  claim 
any  authority  of  common  right.  As  to  the  other,  namely,  the 
exempting  of  particular  parishes  from  archidiaconal  jurisdiction; 
there  are  not  only  many  instances  of  such  exemptions  in  the 
ecclesiastical  records,  but  the  parishes  themselves  continue  so 
exempt,  and  remain  under  the  immediate  jurisdiction  of  the 
archbishop,  as  in  other  places  of  the  bishop.     Gibs.  978. 

6.  Peculiars  of  deans,  deans  and  chapters,  prebendaries,  and 
the  like ;  which  are  places  wherein  by  ancient  compositions  the 
bishops  have  parted  with  their  jurisdiction  as  ordinaries,  to  those 
societies ;  probably  because  the  possessions  of  the  respective  cor- 
porations, whether  sole  or  aggregate,  lay  chiefly  in  those  places  : 
the  right  of  which  societies  was  not  original,  but  derived  from  the 
bishop,  and  where  the  compositions  are  lost,  it  depends  upon 
prescription.     Gibs.  97 S.  1  Still.  337. 

M.  S  TV.  Robinson  and  Godsalve^  Upon  motion  for  a  pro- 
hibition to  stay  a  suit  in  the  bishop's  court,  upon  suggestion  that 

the  other  peculiars,  commissaries  exercise  the  jurisdiction,  and  ap- 
peal lies  to  the  arches  from  their  sentences,  i  Fkill.  Rep.  201-. 


the  party  lived  within  a  peculiar  archdeaconry ;  it  was  resolved 
by  the  court,  that  where  the  archdeacon  hath  a.  peculiar  juris- 
diction, he  is  totally  exempt  from  the  power  of  the  bishop,  and 
the  bishop  cannot  enter  there  and  hold  court ;  and  in  such  cas^, 
if  the  party  who  lives  within  the  peculiar  be  sued  in  the  bishop'^  [  75  3 
court,  a4)rohibition  shall  be  granted :  but  if  the  archdeacon  hath 
not  a  peculiar,  then  the  bishop  and  he  have  concurrent  juris- 
diction, and  the  party  mav  commence  his  suit,  either  in  thfe 
archdeacon's  court  or  the  bishop's,  and  he  hath  election  to  chuse 
which  he  pleaseth :  and  if  he  commence  in  the  bishop's  court, 
no  prohibition  shall  be  granted ;  for  if  it  should,  it  would  confine 
the  bishop's  court  to  determine  nothing  but  appeals,  and  render 
it  incapable  of  having  any  causes  originally  commenced  there. 
L.Raym.  123. 

It  seems  to  be  true  doctrine,  that  no  exemption  granted  to 
persons  or  bodies  under  the  degree  of  bishops,  extend  to  a 
power  of  employing  any  bishop  they  can  procure,  to  perform 
ibr  them  such  acts  as  are  merely  episcopal,  unless  special  words 
lDe  found  in  their  grants  of  exemption,  impowering  and  warrant- 
ing them  so  to  do ;  but  that  all  such  acts  are  to  be  performed 
by  the  bishop  of  the  diocese  within  which  they  are  situated,  after 
the  exemption  as  much  as  before:  Or,  in  other  words,  that  the 
exemptions  in  which  no  such  clause  is  found,  are  only  exemp- 
tions from  the  exercise  of  such  powers,  as  the  persons  or  bodies 
are  copod^  of  exercising.  Thus  it  is  in  granting  letters  dimis- 
sory  (as  hath  been  shewed  before,  in  the  title,  £)t&inOtlOtt« )  And 
thiis  it  seems  to  have  been  understood  in  the  act  of  consecrating 
churches  and  churchyards,  and  reconciling  them  when  polluted ; 
by  a  licence  which  we  find  the  dean  of  Windsor  had  from  the 
guardian  of  the  spiritualties  of  Salisbury,  to  employ  any  catholick 
bishop  to  reconcile  the  cloyster  and  yard  of  the  said  free  chapel, 
when  they  had  been  polluted  by  the  shedding  of  blood.  Gibs.  978. 

In  the  time  of  archbishop  Winchelsey,  upon  an  appeal  to 
Rome,  in  a  controversy  concerning  Pagham,  a  peculiar  of  the 
archbishop  of  Canterbury ;  it  was  said,  in  the  representation  to 
the  pope,  to  be  of  Canterbury  diocese ;  which  was  objected 
against  in  the  exceptions  on  the  other  side,  because  in  truth  and 
notoriety  it  is  in  the  diocese  of  Chichester.  Which  was  a  just 
exception  in  point  of  form ;  because  the  proper  style  of  those 
peculiars,  as  often  as  they  are  mentioned  In  any  instruments,  is,  « 

of  or  in  such  a  diocese  (namely,  the  diocese  in  which  they  are 
situated)  and  of  the  peculiar  and  immediate  jurisdiction  of  the 
archbishop.     Gibs.  979. 

7.  Peculiars  belonging  to  monasteries ;  concerning  which  it  is  Of  mon«s- 
enacted  by  the  31  //.  8.  r.  13.  that  such  of  the  late  monasteries,  *^"^* 
abbathies,  priories,  nunneries,  colleges,  hospitals,  houses  of  friers^    [  76  ] 
and  other  religious  ^md  ecclesiastical  houses  and  places,  and  all 
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churches  and  chapdb  to  them  belonging,  which  before  the  disso- 
lution were  exempted  from  the  visitation  and  other  jurisdiction  of 
the  ordinary,  shall  from  henceforth  be  within  the  jurisdiction  and 
visitation  of  the  ordinary,  within  whose  diocese  diey  are  situate, 
or  within  the  jurisdiction  and  visitation  of  such  persons  as  by  the 
king  shall  be  limited  and  appointed.     §  23. 

Such  exemptions  were  commonly  granted  at  Rome,  to  those 
who  solicited  for  them ;  especially  to  Uie  larger  monasteijles,  and 
such  who  had  wealth  enough  to  solicit  powerfully :  but  the  right 
of  visitation  being  of  common  right  in  the  bishop,  the  religious 
who  had  obtained  such  exemptions,  were  liable  to  be  cited,  and 
were  bound  upon  pain  of  contumacy,  either  to  submit  to  his  visilr 
ation,  or  to  exhibit  their  bulls  of  exemption,  to  the  end  they 
might  be  viewed  and  examined,  and  the  bishop  mi^t  see  of  what 
ajutnority  and  extent  they  were.  And  whereas  this  statute  vests 
a  power  in  the  king^  to  subject  any  of  those  religious  houses  which 
were  heretofore  made  exempt,  to  such  jurisdiction  as  he  should 
appoint,  exclusive  of  the  ordinary ;  there  can  be  no  doubt,  but 
that  the  persons  who  claim  exemption  from  the  visitation  of  the 
ordinary  in  virtue  of  such  appointment^  are  obliged  upon  pain  of 
ecclesiastical  censures  (in  like  manner  as  the  religious  were)  to 
submit  the  evidences  of  their  exemption  to  the  examination  of  the 
ordinary ;  without  which,  it  is  impossible  for  him  to  know  how 
far  his  authority  extends.  Gibs.  97 7« 
Appeal  8.  By  the  25  H.  8.  c.  19.    All  appeals  to  be  had  from  places 

exOTi'^t^^  exempt,  which  heretofore,  by  reason  of  grants  or  liberties  of  such 
places  exempt,  were  to  the  bishop  or  see  of  Rome,  shall  be  to 
the  king  in  chancery ;  which  shall  be  definitely  determined  by  au- 
thoritv  of  the  king's  commission :  so  that  no  archbishc^  or  bishop 
shall  intermit  or  meddle  with  any  such  appeals,  otherwise  than 
they  might  have  done  before  the  making  of  this  act.     §  6. 
Visitation         9.  By  the  25  i£  8.  c.  21.  §21.     Visitations  of  places  exempt, 
of  places      which  heretofore  were  visited  by  the  pope,  shall  not  be  by  the 
**®™P '       archbishop  of  Canterbury ;  but  in  such  cases,  redress  visitation 
and  confirmation  shall  be  by  the  king^  by  commission  under  the 
great  seal.  (I) 

And  b^  the  statute  of  the  1  G.  ^.  2.  c.  10.  All  donatives  which 
have  received  or  shall  receive  the  augmentation  of  the  governors 
of  queen  Anne's  bounty,  shall  thereby  and  from  thenceforth  be- 
C  77  ]  come  subject  to  the  jurisdiction  of  the  bishop  of  the  diocese :  and 
that  no  prejudice  may  thereby  arise  to  the  patrons  of  such  do- 
natives, it  is  provided,  Uiat  no  such  donative  shall  be  so  augmented, 
without  consent  of  the  patron  under  his  hand  and  seal. 

[By  57  G.  3.  c.  99.  §  73.  Every  archbishop  or  bishop,  within  the 


(1)  Provided  the  visitation,  &c.  thereof,  is  not  from  Rome,  but 
by  H.M«'s  commission,  Id.  §  23,  24. 
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limits  of  whose  province  or  diocese  respectively  any  benefice  re- 
spectively exempt  or  peculiar  shall  be  locally  situate,  shall  exercise 
all  the  powers  of  this  act  therein  as  if  it  were  not  exempt  or  pe« 
culiar,  but  was  subject  in  all  respects  to  the  jurisdiction  of  such 
archbishop  or  bishop ;  and  where  any  such  benefice  is  locally 
situate  within  the  limits  of  more  than  one  province  or  diocese,  or 
between  the  limits  of  die  two  provinces,  or  of  two  or  more  such 
dioceses,  the  archbishop  or  bishop  of  the  cathedral  church,  to 
whose  province  or  diocese  the  parish  church  is  locally  nearest, 
shall  have  and  use  all  the  powers  necessary  for  due  execution  of 
this  act,  and  enforcing  it  with  regard  thereto  respectively  as  he 
could  have  used  if  the  same  were  not  exempt,  4*^. ;  and  the  same 
for  all  purposes  of  this  act  shall  be  deemed  within  the  limits  of 
such  province  or  diocese,  provided  that  peculiars  belonging  to  any 
archbishopric  or  bishopric^  though  hcaUy  situate  in  another  dio^ 
cese  (2),  shall  continue  subject  to  tlie  person  to  whom  they  belong 
as  well  for  the  puiposes  of  this  act  as  for  all  others  of  ecclesiastical 
jurisdiction.  And  by  §  74.  in  every  case  where  jurisdiction  is 
given  to  the  bishop  of  the  diocese,  or  to  any  aixhbishop  under 
this  act,  all  other  and  concurrent  jurisdiction  in  respect  thereof 
shall  cease,  except  such  jurisdiction  given  under  this  act] 


0enance« 


1.  "DENANCE  is  an  ecclesiastical  punishment,  used  in  the  Of  penance 

--  -.-_-  j^jj  J  com- 

mutation in 


discipline  of  the  church,  which  doth  affect  the  body  of  *"** """" 


the  penitent;  by  which  he  is  obliged  to  give  a  public  satis&ction  general, 
to  the  church,  for  the  scandal  he  hath  given  by  his  evil  example* 
So  in  the  primitive  times,  they  were  to  give  testimonies  of  their 
reformation,  before  they  were  readmittea  to  partake  of  the  mys- 
teries of  the  church.  In  the  case  of  incest,  or  incontinencv,  the 
sinner  is  usually  injoined  to  do  a  public  penance  in  the  cathedral 
or  parish  church,  or  public  market,  barelegged  and  bareheaded 
in  a  white  sheet,  and  to  make  an  open  confession  of  his  crime  in 
a  prescribed  form  of  words ;  which  is  augmented  or  moderated 
according  to  the  quality  of  the  fault,  and  the  discretion  of  the 
judge,  oo  in  smaller  faults  and  scandals,  a  public  satisfaction  or 
penance,  as  the  judge  shall  decree,  is  to  be  made  before  the  mi- 
nister, churchwardens,  or  some  of  the  parishioners,  respect  being 


(2)  A  license  of  non-residence  on  a  benefice  within  an  archbishop's 
peculiar,  locally  situate  in  anothqr  diocese,  needs  not  to  be  registered 
m  the  registry  of  the "  diocese,  but  ought  to  be  registered  in  tlie 
diocese  ot*  the  archbishop.  Wynne  v.  Moore,  5  Taunt.  ISl* 


divers 
kindi. 
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had  to  the  quality  of  the  offence,  and  circumstances  of  the  fact ; 
as  in  the  case  of  defamation,  or  laying  violent  hands  on  a  minister, 
or  the  like.     God.  Append.  18. 

And  as  these  censures  may  be  moderated  by  the  judge's  dis- 
cretion, according  to  the  nature  of  the  ofiEence ;  so  also  they  may 
be  totally  altered  by  a  commutation  of  penance:  and  this  hath 
been  the  ancient  privilege  of  the  ecclesiastical  judge,  to  admit  that 
£m  oblation  of  a  sum  of  money  for  pious  uses  shall  be  accepted  in 
satisfaction  of  public  penance.     Id.  19. 

But  penance  must  be  first  injoined,  before  there  can  be  a  com* 
mutation ;  or  otherwise  it  is  a  commutation  for  nothing.    God.  89. 
Penance  of       2.  Lindwood  and  other  canonists  mention  three  sorts  of  pe- 
nance : 

(1)  Private;  injoined  by  any  priest  in  hearing  confessions, 
r  78  ]        (^)  Public;   injoined  by  the  priest  for  any  notorious  crimen 
either  with  or  without  the  bishop's  license  according  to  the  custom 
of  the  country. 

(3)  Solemn  penance;  Concerning  which  it  is  ordained  by  a 
constitution  of  archbishop  Peccham^  as  followeth :  Whereas,  ac- 
cording to  the  sacred  canons,  greater  sins,  such  as  incest  and  the 
like,  which  by  their  scandal  raise  a  clamour  in  the  whole  city, 
are  to  be  chastised  with  solemn  penance;  yet  such  penance 
seemeth  to  be  buried  in  oblivion  by  the  negligence  of  some,  and 
the  boldness  of  such  criminals  is  thereby  increased ;  we  do  ordain, 
that  such  solemn  penance  be  for  the  future  imposed,  according  to 
the  canonical  sanctions.   '  Lindw.  339. 

.  And  this  penance  could  be  injoined  by  the  bishop  only ;  and 
did  continue  for  two,  three,  or  more  years.  But  in  latter  ages, 
for  how  many  years  soever  this  penance  was  inflicted,  it  was  per- 
fonned  in  Lent  only.  At  the  beginning  of  every  Lent,  during 
these  years,  the  offender  was  formally  turned  out  of  the  church ; 
the  first  year,  by  the  bishop ;  the  following  year  by  the  bishop, 
or  priest.  On  evfery  Maundy  Thursday,  the  offender  was  re- 
conciled and  absolved,  and  received  the  sacrament  on  Easter  day, 
and  on  any  other  day  till  Low  Sunday :  This  was  done  either 
by  the  bishop  or  priest.  But  the  last  final  reconciliation,  or  ab- 
solution could  be  passed  regularly  by  none  but  the  bishop.  And 
it  is  observable,  that  even  down  to  Lindwood's  time,  there  was  a 
notion  prevailed,  that  this  solemn  penance  could  be  done  but 
once :  If  any  man  relapsed  after  such  penance,  he  was  to  be 
thrust  into  a  monastery,  or  was  not  owned  by  the  church ;  or 
however  ought  not  to  be  owned  according  to  the  strictness  of  the 
canon:  though  there  is  reason  to  apprehend,  that  it  was  often 
otherwise  in  fact.  And  indeed  this  solemn  penance  was  so  rare 
in  those  days,  that  all  Which  hath  been  said  on  this  subject  was 
rather  theory  than  practice^  except  perhaps  in  case  of  heresy. 
Johns.  Pecck. 


3.  Boniface.  We  do  ordaiii,  that  laymen  shall  be  compelled  ^y  cmoti, 
by  the  sentence  of  excommunication  to  submit  to  canonical  pe- 
nances, as  well  corporal  as  pecuniary,  inflicted  on  them  by  their 
prelates.  And  they  who  hinder  the  same  fi*om  being  performed, 
shall  be  coerced  by  the  sentences  of  interdict  and  excommuni- 
cation. And  if  distresses  shall  be  made  on  the  prelates  upon  this 
account,  the  distrainers  shall  be  proceeded  against  by  the  like 
penalties.     Ldndw.  32 1 . 

Which  corporal  penances  Lindwood  specifieth  in  divers  in-     [  79  ] 
stances ;  as  thrusting  them  into  a  monastery,  branding,  fustiga- 
tion,  imprisonment.     Lindw.  321. 

Othob.  We  do  decree,  that  the  archdeacons  for  any  mortal 
and  notorious  crime,  or  from  whence  scandal  may  arise,  shall  not 
take  money  for  the  same  of  the  offenders,  but  snail  inflict  upon 
them  condign  punishment.     Athon.  125. 

Stratfot'd.  ^cause  the  offender  hath  no  dread  of  his  fault, 
when  money  buys  off  the  punishment :  and  the  archdeacons,  and 
their  officials,  and  some  that  are  their  superiors,  when  their  sub- 
jects of  the  clergy  or  laity  commit  relapses  into  adultery,  forni- 
cation, or  other  notorious  excesses,  do  for  the  sake  of  money 
remit  that  corporal  penance,  which  should  be  inflicted  for  a  terror 
to  others ;  and  they  who  receive  the  money  apply  it  to  the  use  of 
themselves,  and  not  of  the  poor,  or  to  pious  uses ;  which  is  the 
occasion  of  grievous  scandal,  and  ill  example :  Therefore  we  do 
oixlain,  that  no  money  be  in  any  wise  received  for  notorious  sin, 
in  case  the  offender  hath  relapsed  more  than  twice ;  on  pain  of 
restoring  double  of  what  shall  have  been  so  received  within  one 
month  afler  the  receipt  thereof,  to  be  applied  to  the  fabric  of  the 
cathedral  church ;  and  of  suspension  ab  officio^  which  they  who 
receive  the  same,  and  do  not  restore  double  thereof  within  one 
month  as  aforesaid,  shall  ipso  facto  incur.  And  in  commutations 
of  corporal  penances  for  money  (which  we  forbid  to  be  made 
without  great  and  urgent  cause),  the  ordinaries  of  the  places  shall 
use  so  much  moderation,  as  not  to  lay  such  grievous  and  ex- 
cessive public  corporal  penances  on  offenders,  as  indirectly  to 
force  them  to  redeem  the  same  with  a  large  sum  of  money.  But 
such  commutations,  when  they  shall  hereafter  be  thought  fit  to  be 
made,  shall  be  so  modest,  that  the  receiver  be  not  tnought  ra- 
pacious, nor  the  payer  too  much  aggrieved ;  under  the  penalties 
before  mentioned.     Ldndw,  323. 

4.  By  the  statute  of  Ciramspecte  agatisy  13  Ed.  I.  st.4f.  Tlie  By  statute, 
king  to  his  judges  sendeth  greeting :  Use  yourselves  circum- 
specdy  concerning  the  bishops  and  their  clergy,  not  punishing 
them  if  they  hold  plea  in  court  christian  of  such  things  as  be 
mere  spiritual,  that  is,  to  wit,  of  penance  injoined  by  prelates  for 
deadly  sin,  as  fornication,  adultery,  and  such  like ;  for  the  which 
sometimes  corporal  penance,  and  sometimes   pecuniary  is  in- 
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joined  (n) :  in  which  cases  the  spiritual  judge  shall  hare  power  to 
take  knowledge,  notwithstanding  the  king's  prohibition. 

By  the  statute  of  Articuli  cleri^  9Ed,2.  st.l,  c.  2.  If  a  prelate 
injoin  a  penance  pecuniary  to  a  man  for  his  offence,  and  it  be  de- 
manded ;  the  king's  prohibition  shall  hold  place :  But  if  prelates 
injoin  a  penance  corporal,  and  they  which  be  so  punished  will 
redeem  upon  their  own  accord  such  penances  by  money ;  if  mo- 
ney be  demanded  before  a  spiritual  judge,  the  king's  prohibition 
shall  hold  no  place. 

And  by  the  same  statute,  c.  S.  If  any  lay  violent  hands  on  a 
clerk,  the  amends  for  the  peace  broken  shall  be  before  the  king, 
and  for  the  excommunication  before  a  prelate^  that  corporal  pe- 
nance may  be  injoined ;  which  if  the  offender  will  redeem  of  his 
own  good  will,  by  giving  money  to  the  prelate,  or  to  the  party 
grieved,  it  shall  be  required  before  the  prelate,  and  the  king's 
prohibition  shall  not  lie. 

Before  tJie  prelate']  It  seems  to  be  agreed  by  the  canonists,  that 

archdeacons  may  not  inflict  pecuniary  penalties,  unless  warranted 

by  prescription.     Gibs.  1046. 

Disposal  of       5^  j)j.^  Ayliffe  says,  that  anciently  the  commutation  mon^  was 

1^1^'^!!'  to  be  applied  to  the  use  of  the  church,  as  fines  in  cases  of  civil 

ney.  punishment  are  converted  to  the  use  of  the  public.    JlyL  Par.  41 3. 

By  several  of  the  canons  made  in  the  time  of  queen  Elizabeth, 
and  in  the  year  1640,  it  was  to  be  applied  to  pious  and  charitable 
uses ;  and  the  Beformatio  legum  directed,  that  it  shduld  be  to  the 
use  of  the  poor  of  the  parish  where  the  offence  was  committed, 
or  the  offender  dwelled.  And  there  was  to  be  no  commutation 
at  all,  but  for  very  weighty  reasons,  and  in  cases  very  particular^ 
And  when  commutation  was  made,  it  was  to  be  witti  the  privity 
and  advice  of  the  bishop.  In  archbishop  Whitgifl's  register  we 
find  that  the  commutation  of  penance,  wimout  tbe  bishop's  privitv, 
was  complained  of  in  parliament  And  it  was  one  of  King  Wil- 
liam's injunctions,  that  commutation  be  not  made,  but  oy  the 
express  order  and  direction  of  the  bishop  himself  declared  in  open 
court  And  by  the  canons  of  1640,  if  in  any  case  the  chancellor, 
commissary,  or  ofiScial  should  commute  penance  without  the  pri- 
vity of  the  bishop ;  he  was  at  least  to  give  a  just  account  yeariy 
to  the  bishop,  of  all  commutation  money  in  that  year,  on  pain 
of  one  year's  suspension.  Gibs.  1045. 
[  81  ]  In  the  reign  of  queen  Anne,  this  matter  was  taken  into  consi- 
deration by  the  convocation,  who  made  the  following  regulations ; 
vi2... — That  no  commutation  of  penance  be  hereafter  accepted 
or  allowed  of,  by  any  ecclesias^tical  judge,  without  an  express 
consent  given  in  writing  by  the  bishop  of  the  diocese,  or  other 

(7i)  2  Roll.  Rep.  384. 
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ordinary  having  exempt  jurisdistion ;  or  by  some  person  or  per- 
sons to  be  especially  deputed  by  them  for  that  purpose ;  and  that 
all  commutations,  or  pretended  commutations,  accepted  or  al- 
lowed othernrise  than  b  hereby  directed,  be  ipso  facto  null  and 
void. —  And  that  no  sum  of  money,  given  or  received  for  any 
commutation  of  penance,  or  any  part  thereof,  shall  be  disposed 
of  to  any  use,  without  the  like  consent  and  direction  in  wri- 
ting, of  the  bishop,  or  other  ordinary  having  exempt  jurisdiction, 
if  the  cause  hath  been  prosecuted  in  their  courts ;  or  of  the  arch- 
deacon, if  the  cause  hath  been  prosecuted  in  his  court  And  all 
money  received  for  commutation,  pursuant  to  the  foregoing  di- 
rections, shall  be  disposed  of  to  pious  and  charitable  uses,  by  tlie 
respective  ordinarie;3  above  named :  —Whereof  at  the  least  one 
third  part  shall  by  them  be  disposed  of  in  the  parish  where  the 
offenders  dwell.  And  that  a  register  be  kept  in  every  ecclesias- 
tical court,  of  all  such  commutations,  and  of  the  particular  uses 
to  which  such  money  hath  been  applied.  And  that  the  account 
so  registered  be  every  year  laid  before  the  bishop,  or  other  ordi- 
nary exempt  having  episcopal  jurisdiction,  in  order  to  be  audited 
by  them.  And  that  any  ecclesiastical  judge  or  officer  offending 
in  any  of  the  premises,  be  suspended  for  three  months  for  the 
said  offence.     Gibs.  1046. 

But  as  none  of  these  nmilations  are  now  in  force,  nor  of  the 
said  canons  made  in  the  time  of  queen  Elizabeth  and  in  the  year 
1640;  Mr.  Oughton  says,  generally,  that  commutation  money  is 
to  be  given  to  the  poor  where  the  offence  was  committed, 
or  ^pUed  to  other  pious  uses  cU  the  discretion  of  the  judge^ 
1  Ought.  213. 

About  the  year  1735,  the  bishop  of  Chester  cited  his  chancel- 
k>r  to  the  archbishop's  court  at  York,  to  exhibit  an  account  of 
the  money  received  for  commutations,  and  to  shew  cause  why  an 
inhibition  should  not  go  against  him,  that  for  the  future  he 
should  not  presume  to  dispose  of  any  sum  or  sums  received  on 
that  account,  without  the  consent  of  the  bishop.  In  obedience  to 
this  an  account  was  exhibited  without  oath ;  and  that  being  objected 
to,  a  fuller  was  exhibited  upon  oath.  And  upon  the  hearing, 
several  of  the  sums  in  the  last  account  were  objected  to  as  not 
allowable,  and  an  inhibition  prayed  to  the  effect  above.  But  the  [  82  ] 
archbishop's  chancellor  refused  to  grant  such  inhibition ;  and 
was  of  opinion,  that  the  bishop  comd  only  oblige  an  account; 
and  so  dismissed  the  chancellor  without  costs. 


8^ 
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PENSION'S  are  certain  sums  of  money  paid  to  clergymen  in 
lieu  of  tithes.     And  some  churches  have  settled  on  them 
annuities  or  pensions  payable  by  other  churches. 

Thus  in  the  Registrum  Honoris  de  Rickmond^  we  find  a  pen- 
sion paid  out  of  Coram  or  Caoerham  abbey  in  the  county  of 
York  (unto  which  the  church  of  Sedburgh  was  appropriatfed)  to 
the  prior  of  Connyside  (unto  whose  priory  the  church  of  Orton 
was  appropriated)  for  the  said  church  of  Sedburgh,  20s.  Append,  94. 

These  pensions  are  due  by  virtue  of  some  decree  made  by  an 
ecclesiastical  judge  upon  a  controversy  for  tithes,  by  which  the 
tithes  have  been  decreed  to  be  enjoyed  by  one,  and  a  pension 
instead  thereof  to  be  paid  to  another ;  or'  they  have  arisen  by 
virtue  of  a  deed  made  by  the  consent  of  the  parson,  patron,  and 
ordinary.     F.  N.  B,  117. 

At  the  dissolution  of  monasteries  there  were  many,  pensions* 
issuing  out  of  their  lands  and  payable  to  several  ecclesiastical 
persons ;  which  lands  were  vested  in  the  crown  by  the  statutes 
of  dissolution ;  in  which  statutes  there  is  a  saving  to  such  persons 
of  the  right  which  they  had  to  those  pensions  :  but  notwithstand- 
ing such  general  saving,  those  who  had  that  right  were  disturbed 
in  the  collecting  and  receiving  such  pensions ;  and  therefore  by 
another  statute,  to  wit,  the  34  &  35  H.  8.  c.  19.  it  was  enacted, 
that  pensions,  portions,  corradies,  indemnities,  synodies,  proxies, 
and  all  other  profits  due  outqf  the  lands  of  religious  houses  dissolved, 
shall  continue  to  be  paid  to  ecclesiastical  persons  iy  the  occupiers  of 
the  said  lands.  And  the  plaintiff  may  recover  the  thing  in  demand, 
and  the  value  thereof  in  damages  in  the  ecclesiastical  court,  together 
with  costs.  And  the  like  he  shall  recover  at  the  common  law  when  the 
cause  is  there  determinable. 
r  83  1  ^y  ^^^  statute  of  Circumspecte  agatis,  13  Ed.  1.  5/.  4.  If  a 
prelate  of  a  church,  or  a  patron,  demand  of  a  parson  a  pension  due 
to  him :  all  such  demands  shall  be  made  in  the  spiriiual  court,'  in 
which  case  the  spiritual  judge  shall  have  power  to  take  knowledge, 
notwithstanding  the  kin^§  prohibition. 

In  pursuance  of  which,  the  general  doctrine  is,  that  pensions, 
as  such,  are  of  a  spiritual  nature,  and  to  be  sued  for  in  the  spi- 
ritual court ;  and  accordingly  when  they  have  come  in  question, 
prohibitions  have  been  frequently  denied,  or  consultations  grant- 
ed ;  even  though  they  have  been  claimed  upon  the  foot  of  pre- 
scription.    Gibs.  706.  (3) 

(3)  Collier* B  case.  Noy,  16.  1  Salk.  58.  Cro.  Eliz.  675.  A  pension 
issuing  out  of  an  appropriation  by  presentation  is  suable  in  the 
spiritual  court,  for  it  could  not  begin  but  by  grant  and  institution 
of  spiritual  persons.     Smith  v.  fVallis.    1  Salk.  58.    1  L.  Raym.  587. 
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But  Lord  Coke  says,  if  a  pension  be  claimed  by  prescription, 
there,  seeing  a  writ  of  annuity  doth  lie,  and  that  prescriptions 
must  be  tried  by  the  common  law,  because  common  and  canon 
law  therein,  do  differ,  they  cannot  sue  for  such  a  pension  in  the 
ecclesiastical  coutt.     2  Iti^L  491. 

But  this  hath  beeti  sometimes  denied  to  be  law.  (4)  And  in 
the  case  o(  Jones  and  Stone^  T.  12  TV,  Molt  chief  justice  said,  he 
could  never  get  a  prohibition  to  stay  a  suit  in  the  spiritual  court 
against  a  parson  for  a  pension  by  prescription.  Wats.  c.  56* 
2  Salk.  550. 

Dr.  Gooche  v.  The  Bishop  of  London,  M.  4  G.  2.  The  bishop 
libelled  in  the  spiritual  court,  suggesting  that  Dr.  Gooche,  as  arch- 
deacon of  Essex,  is  to  pay  10/.  due  to  the  bishop  as  2i  prestation^ 
for  the  exercise  of  his  exterior  jurisdiction.  The  Dr.  moved  for 
a  prohibition,  alleging  that  he  had  pleaded  there  was  no  pre- 
scription;  and  then  that  being  denied,  a  prohibition  ought  to 
go  for  defect  of  trial.  On  the  Contrary,  it  was  argued  tor  the 
bishop,  that  the  libel  being  general,  it  must  not  be  taken  that  he 
goes  upon  a  prescription ;  but  it  is  to  be  considered  in  the  same 
light  as  the  common  case  of  a  pension,  which  is  suable  for  in  the 
spiritual  court ;  and  the  nature  of  the  demand  shews  it  must  have 
its  original  from  a  composition,  it  being  a  recompence' for  the 
archdeacon's  being  allowed  to  exercise  a  jurisdiction,  which  ori- 
ginally did  belong  to  the  ordinary.  And  by  the  court:  The 
bishop  may  certainly  intitle  himself  ab  antiqiu),  without  laying  a 
prescription;  and  as  it  is  only  laid  in  general,  there  is  no  ground 
for  us  to  interpose,  till  it  appears  by  the  proceedings  that  a  pre- 
scriptive right  will  come  in  question ;  if  they  join  issue  on  the 
plea,  it  will  then  be  proper  to  apply :  but  at  present  there  ought  [  84  ] 
to  be  no  prohibition.     Str.  879. 

M.  1724.  Bailey  v.  Cornes.  In  the  exchequer:  A  bfll  was 
preferred  for  a  pension  only,  payable  to  the  preacher  of  Bridg- 
north ;  and  upon  hearing  of  the  cause  (which  was  afterwards 
ended  by  compromise)  it  seemed  to  be  admitted,  that  a  bill  might 
be  brought  for  a  pension  only.     Bunb.  183. 

A  bishop  may  sue  for  a  pension  before  a  chancellor,  and  an 
archdeacon  before  his  official.     Wood.  b.  2.  c.  2. 

If  a  suit  be  brought  for  a  pension,  or  other  thing  due  of  a  par- 
sonage, it  seems  that  the  occupier  (though  a  tenant)  ought  to  be 
sued ;  and  if  part  of  the  rectory  be  in  the  hand  of  the  owner, 
and  part  in  the  occupation  of  a  tenant,  the  suit  is  to  be  against 
them  both.  Wats.  c.  53. 
\    And  though  there  is  neither  house,  nor  glebe,  nor  tithes,  nor 

S.C.  but  not  S.P. ;  see  also  3  ^alh.  378.  A  pension  cannot  be  released 
to  the  ordinary,  because  it  is  temporal.  1  Balk.  58. 
(4)  See  Johnson  v.  /{y^on,  12  Mod.  417. 
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other  profits,  but.  only  of  easter-oflferings,  bnrialsi  and  christenings ; 
yet  the  incumbent  is  liable  to  pay  the  pension.     Hardr*  230. 

If  an  incumbent  leave  arrearages  of  a  pension,  the  successor 
siiall  be  answerable;  because  the  church  itself  is  charged,  into 
whatsoever  hand  it  comes.     Cro.  Eliz.  810.  (5) 

By  26  G.  8.  c.  S.  $  21.  When  incumbents  pay  any  pension 
to  their  predecessors  out  of  their  livings,  they  may  retain  the 
4enth  thereof,  and  shall  by  virtue  hereof  be  acquitted  of  such  tenth, 
n  d  may  plead  this  act  in  discharge  thereof.  By  $  22.  no  pen- 
ision  shall  be  assigned  by  the  ordinary,  or  by  any  other  agree- 
ment or  otherwise,  upon  resignation  of  any  promotion  spintual^ 
^bove  the  value  of  the  third  part  thereof  smdl  be  assigned  to  any 
person  spiritual,  the  incumbent  shall  not  be  compiled  to  pay 
above  such  third  part,  but  shall  be  quitted  of  the  same ;  and  by 
$  23.  abbots  or  priors  paying  pensions  to  their  predecessors 
above  40/.  may  deduct  one  hau. 


pENTECOSTALSj  otherwise  called  Whitsun^arihingSj  took 
their  name  from  the  usual  time  of  payment,  at  the  feast  of 
pentecost.  These  are  spoken  of  in  a  remarkable  grant  of  king 
llcmy  the  eighth  to  the  dean  and  chapter  of  Worcester;  in 
which  he  makes  over  to  them  all  oblations  and  obventions,  or 

'  spiritual  profits,  commonly  called  whitsun-fiuthii^,  yearly  col- 
lected or  received  of  divers  towns  within  the  archdeaconry  of 
Worcester,  and  ofifered  at  the  time  of  pentecost.  From  hence 
it  appears  that  pentecostals  were  oblations;  and  as  the  inhabit- 
ants of  chapelries  were  bound,  on  some  certain  festival  or  festivals, 
to  repair  to  the  mother  church,  and  make  their  oblation  there, 
in  token  of  subjection  and  dependance ;  so,  as  it  seems,  were 
the  inhabitants  of  the  diocese  obliged  to  repair  to  the  cathedral 
(as  the  mother  church  of  the  whole  diocese)  at  the  feast  of  pente- 
[  85  ]     cost.     Something  like  this  was  the  coming  of  many  priests  and 

.  their  people  in  processicm  to  the  church  of  St  Austm  in  Canter- 
bury, in  whitsun-week,  with  oblations  and  other  devotions ;  and 
in  the  register  of  Robert  Reed,  who  was  made  bishop  of  Chi- 
chester in  the  ye^  1396,  there  is  a  letter  to  compel  the  inhabit- 
ants of  the  parishes  within  the  archdeaconry  of  Chichester,  to 
visit  their  mother  church  in  whitsun-week.  Gisb.  976.  1  Warn. 
339. 

These  oblations  grew  by  degrees  into  fixed  and  certain  pay- 


(5)  Trinity  CoUege,  Cambridge^  v;  Tun^aU. 


m^n^,  ^i^  ey^iy  p^l^  ^p^  ff»^  house  in  h;  ^s  mppwrs  npj^ 
pij.y  from  the  ftforemeptioi^^  g>^  P^  ¥^  Henry  tn^  e'igJtithf 
but  also  from  a  remarkable  passage  m  the  articles  of  the  clergy 
in  cpQvocation  i^  the  year  1399;  where  the  sixlh  article  is  a 
l^un^ble  request  to  the  archbishops  and  bishops,  that  it  ipay  bp 
decl^i^  ^hethefr  p^ter-fienc^  the  holy-loa^  fuid  penteco$t£|l3 
\rere  iff  be  paid  i}y  th^  occupiers  of  th<e  land^'  though  t^^  tene7 
mei|^  .yrere  &l]jen  or  noJ;  mh^ited,  o^ccormng  to  the  ancieni 
custom,  when  every  parisn  paid  a  certain  quota.     Gi^b.  9^6. 

Tb(sse  are  still  paid  in  sopie  £^  dioceses ;  being  now  only  a 
chaijge  upon  ji^articui^  churche$^  where  by  ci^stom  they  have 
beiea  m^d.    Ken.  Par.  A^.  59,6.    JDteg.  p.  2.C.15. 

And  i^  they  be  denied,  when  th^y  arb  due,  they  ai;^  recoverable 
i^  tl^e  ^iritu^  ^ourt.     Gi^h.  977.  (o) 

l^eraintfulfrttoti.    See  ^^dttj^. 

» 

pEBINDE  mkre  was  »  writ  of  dispensation  granted  by  the 
pope  to  a  cl^  fubnitt^  to  a  benefice,  although  incapable ; 
taking  that  name  from  thie  words  of  the  dispensation,  which  made 
itpennde  valere^  that  is,  to  be  as  effectual  to  the  party,  as  if  he  were 
capajbJte*    .Gisb.S'J. 

^tvimv.  (p)  c  86  ] 

JF  perjury  be  committed  in  a  temporal  causae,  it  is  punishable 
'    only  m  the  temporal  courts;  but  where  it  is  committed  in  a 

io)  1  p.  Wnu.  657. 

Ip)  Perjury  before  the  conquest  was  punished  by  corporal  chas- 
tisement, bauishnient,  and  sometimes  death.  ^  Iiut,  c.74.  16  Fin. 
310.  Afterwards  the  kine*s  council  used  to  assemble  and  punish 
perjuries  at  their  discretion;  and  the  spiritual  court  proceeded 
against  the  offenders  pro  kesionejidei  Cro.  EUz.  521 .  Unlawful  oaths 
are  mentioned  as  one  reason  for  the  institution  of  the  court  of  star- 
chamber  in  S  //•  7.  c.l. ;  and  prosecutions  in  that  court  for  this  crime 
were  very  frequent  both  before  and  after  the  dJEliz.  c.9.  which  in- 
flicted statutable  penalties  upon  persons  guilty  of  perjury,  and  those 
^^ho  should  procure  them  to  commit  it ;  and  gave  an  action  of  '^. 
,ag^nst  the  mrm^r,  and  40Z.  against  the  liatter,  to  the  party  ^eved. 
The  court  of  star-chamber  wks  afterwards  abolished  by  16  b:i:c.lX>* 
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«6  petim^; 

spiritual  cause,  the  spiritual  judge  -  hath  authority  to  inflict  ca- 
nonical punishment,  and  prohibition  will  not  go.  6/56. 101 3. 
1  Ought.  9.  (q) 

For  by  the  statute  of  circumspede  agatis,  13  Ed,  1.  5^.  4. 

Tor  breakine:  an  oath,  it  hath  been  granted,  that  it  shall  be  tried 
in  a  spirituafcourt,  when  mone;^  is^not  demanded,  but  a  thing 
done  for  the  punishment  of  sin ;  in  which  case  the  spiritual  judge 
diaH  have  power  to  take  knowledge,  notwithstanding  the  king's 
prohibition. 

^or  although  the  case  be  spiritual,  and  the  peijury  is  committed 
in  the  -spiritual  court ;  yet  the  judge  there  can  only  punish  pro 
saluta  animce :  but  the  party  grieved  byl  such  peijury,  must 
recover  his  damages  at  the  common  law.  Cribs.  1013.  (/) 
[  87  ]  By  the  statute  of  perjury,  5  Eliz.  c.9.  $  1 1.  that  act  shall  not 
extend  to  any  spiritual  or  ecclesiastical  court ;  but  such  offender 
as  shall  be  guilty  of  peijuiy,  or  subornation  of  perjury,  shall 
and  may  be  punished  by  such  usual  and  ordinary  laws  as  hereto- 
fore hath  been,  and  yet  is^used  and  frequented  in  the  said  eccle- 
/siastical  court. 

In  the  statute  of  ^  the  5  Eliz.  c.  23«  concerning  the  writ  de  eay 
cammunicato  capiendo,  peijury  in  the  ecclesiastical  court  is  spe- 
cijfied  as  an  ofience  (amongst  others)  for  which  a  person  may  be 

-excommunicated.     [And  conviction  of  peijury,  either  in  the  tem* 

'  -• 

which  in  §  2.  recites,  that  all  matters  examinable  there,  might  be  re- 
medied and  redressed  by  the  common  law ;  and  the  common  law 
being  since  aided  by  the  2  G..  2.  c.25.  and  23  G.  2.  c.  11.  (the  first  of 
which  statutes  empower  the  court  to  Send  the  offender  to  the  house 
of  correction,  or  to  transport  him  for  seven  years,  and  the  second  fa- 
cilitates the  process  of  conviction)  indictments  for  this  crime  are 
chiefly  now  at  common  law.      See  4^5/.  Com.  137.    Ha'mk.PhCr, 

(y)  Keilto.S9.h.l. 

(r)  If  one  makes  a  false  oath,  the  party  is  punishable  for  it  by  an 
action  on  the  case,  if  it  be  not  perjury  for  which  he  may  be  indicted. 
There  is  a  difference  between  ajalse  oath  and  perjury ;  for  one  is 
judicial,  the  other  extra-judicial ;  and  the  law  inflicts  greater  punish- 
ment for  a  false  oath  made  in  a  court  of  justice  than  elsewhere, 
.because  of  Uie^reaetyation  of  justice.  Per  RoUe  C.J.  in  Hotvell  v. 
Gmnn.  Stiles,,S37,  Jf  the  .party  grieved  (by  false  affidavit)  receive 
damages  either  by  any  wrongful  proceeding  of  the  judge,  or  mis- 
feasance, or  nonfeasance,  or  falsity  of  any  minister,  or  by  unjust 
^prosecution  of  the  party^  he  may  have  an  action  on  the  case,  knd  re- 
coyer  damages.  12  Rep.  12S,  Cafii.ii&J.  But  one  cannot  have  an 
. action  ^on'.the  case  against  a  witness  for  swearing  that  a  fountain  of 
vsilver  worth  500/.  was  only  worth  180/.;  by  reason  of  which  false 
ioatl^,  i|;  was  insisted  the  jury  gave  2001.  damages  instead  of  5001. 
,For  if  this  were  suffered^  every  witness  might  be  drawn  in  question. 
'jbampori  v.  Sympson.  Cro.Etiz.  520.  I  Vin.  592.  .  ^ 


poral  or  ecclesiastical  courts^  is  a  cause  of  deprivation  of  benefice, 
^tfitibatiOUp  in  notis.'] 

E.  ll.fV.  Bishop  of  Si.  DavieTs  case.  By  Holt  chief  justice : 
It  has  been  a  question,  whether  peijury  in  the  spiritual  court 
can  be  tried  in  the  temporal :  and  in  all  the  cases  where  it  hath 
been,  the  persons  have  been  acquitted,  and  so  it  hath  been  ended, 
but  it  is  not  yet  settled.     L.  Bm/m.  451. 

M.  4  Geo.  K.  and  Lewis.  An  information  was  moved  for 
against  a  clergyman,  for  perjury  at  his  admission  to  a  living, 
upon  an  affidavit  that  the  presentation  was  simoniacaL  But  the 
court  refused  to  grant  it,  till  he  had  been  convicted  of  the  simony* 
Str,  70.  is) 


peqiental  vxxz.    See  Curate. 
|BetD0  in  the  church.     See  Cj^urcg. 


I^eter-penee.  c »» :■ 


DETER- PENCE  was  an  annual  tribute  of  one  penny  paid  at 
Rome  out  of  every  &mily,  at  theTeast  of  St  Peter.  Gibs.  87* 


I.  J!j^ETHEBSHEAD.  Forasmuch  as  the  soiil  is  far  mora 
precious  than  the  body,  we  do  prohibit  under  the  pain 
of  anathema,  that  no  physician  for  the  health  of  the  body,  shall 
prescribe  to  a  sick  person  any  thing  which  may  prove  perilous  to 
the  soul.  But  when  it  happens  that  he  is  called  to  a  sick  person^ 
he  shall  first  of  all  effectually  persuade  him  to  send  for  the  phy^ 
sicians  bf  the  soul;  that  after* the  sick  person  hath  taken  care  for 
his  spiritual  mendlcament,  he  may  with  better  effect  proceed  to  the 
cure  of  his  body.  And  the  transgressors  of  this  constitution 
shall  not  escape  the  punishment  appointed  by  the  council. 
LifuL  33.0. 
That  is,  by  the  council  of  Lateran,  under  Innocent  the  third ; 

(s)  There  are  authorities  and  dicta  to  shew,  that  peijury  in- any 
court,  not  excepting  courts  ecclesiastical,  may  be  punished  by  indict- 
ment or  information  in  the  temporal  courts ;  see  5  Mod.  348.  2  RoU.' 
Ah.  257*  16  Fin.  Ab.  313,  314. ;  but  it  must  be  at  common  law,  as  it 
is  aided  by  stat.  2  G.  2,  c.25.  and  23  G.2.  c.  IL  and  not  upon  the 
Stat.  ofEliz. 
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frbih  thb  Virions  of  Wkit^  comicil  thb  ebniHtitutiM  wds  tak(efn : 
which  punishment  is,  a  prohibition  frokn  the  entrance  of  the 
chmrch  until  they  shall  have  made  compietent  satisfaction.  Jdhns. 
Weihenh.. 
[  89  ]  2.  By  tl^  3 17.  c.  11.  No  person  within  the  city  of  London, 
nor  within  seven  miles  df  the  same,  diall  take  upen  him  to  ex- 
ercise and  occupy  as  a  physician  or  surgeon,  except  he  be  first 
examined,  approved,  and  admitted  by  the  bishop  of  London,  ro 
Bv  the  dean  of  Paul's  for  the  time  being,  calling  to  him  or  them 
four  doctors  of  physic,  and  for  sui^geir  other  expert  persons,  in 
tliat  faculty,  and  for  the  first  exammation  such  as  they  fehall 
think  convenient,  and  afterwards  always  four  of  them  that  have 
been  so  approved;  upon  pain  of  forfeiture,  for  every  month  that 
they  do  occupy  as  physicians  or  surgeons,  not  admitted  nor  ex- 
ammed  afler  the  tenor  of  this  act^  o?  5/.,  half  to  ihe  king,  and 
half  to  him  that  shall  sue.  And  diat  no  person  out  of  the  said 
city  and  precinct  of  seven  miles  of  the  same,  except  he  have 
been  as  is  aforesaid  approved  in  the  same,  take  upon  him  to  ex- 
ercise and  occupy  as  a  physician  or  surgeon,  in  any  diocese 
within  this  realm ;  unless  he  be  first  examined  and  approved  by 
the  bishop  of  the  same  diocese,  or  (he  being  out  of  the  diocese) 
\»y  his  vicar  general,  either  of  them  calling  to  them  such  expert 
persons  in  the  said  faculties  as  their  discretion  ishall  tfairtk  con- 
venient, and  giving  their  letters  testimonial  under  their  seal  to 
him  that  they  shall  so  approve;  upon  like  pain  to  them  that 
occupy  contrary  to  this  act  (as  is  aforesaid)  to  be  levied  and  em- 
pWed  after  the  form  before  expressed. 

provided,  that  this  act  shall  not  be  prejudicial  to  the  univer- 
sities of  Oxford  or  Cambridge,  or  either  of  them;  or  to  any  pri- 
'nieges  granted  to  them. 
Inoorponrt-  8.  (A)  By  the  14  &  15  H.  B.  c,5.  Physlicians  in  London  and 
©dm  Lon-  ifithin  seven  miles  thereof  are  incorporated  with  power  to  make 
statutes  for  the  government  of  the  society ;  and  no  physician  shall 
•pr^tise  within  the  said  limits,  till  admitted  by  the  president  and 
idmmmiity  under  their  common  seal ;  on  pL  of  51.  a  month, 
half  to  the  kii^,'and  half  to  the  society.  And  four  censors  are 
to' be  diosen  yearly,  who  shall  have  the  ordering  of  the  prac- 
titioners within  the  said  limits,  and  the  supervising  of  medicines; 
with  power  to  fine  and  imprison.  (6) 

And  it  is  further  enacted,  that  whereas  in  dioceses  of  England 
out  of  London,  it  is  not  light  to  find  always  men  able  sufficiently 
^to  exJEunine  (after  the  statute)  such  as  shall  be  admitted  to  ex- 
nel'dise  physic  in  them :  therefore  no  person  shall  be  suffered  to 
'^k^lreise  or  ptactise  in  pkysic'  throi^h  England,  imtil  such  time 
'As:  he' be  examined  at  London,  by  the  president  and  three  of  the 
elects  of  (he  i^aid  society;  ^nd  to  have  from  than  letters  testis 


monial  of  their  approving  and  examination ;  except  he  be  a  gra- 
duate of  Oxford  or  Cambridge,  which  hath  accomplishecf  all 
things  for  his  form  without  any  grace,  {t) 

But  as  to  surgeons,  the  law  remained  as  before;  that  they 
^all  be  licensed  by  the  bishop  of  the  diocese,  or  his  vicar  gene- 
ral respectively. 

[By  32  H.  8.  cA2.  The  barbers  and  su^eons  of  London  were  [Sw^eont.} 
united  and  incorporated,  and  exempted  m>m  bearing  arms,  or 
serving  on  inquests  or  offices.  But  they  were  not  to  use  each 
other's  trade.  By  18  G.  2.  c.  15.  the  union  was  dissolved ;  and 
die  surgeons  of  London  were  made  a  separate  corporation,  with 
power  to  enjoy  the  same  privil^s  as  by  former  acts  or  grants. 
See  4  Burr.  21 83.  (7)  By  25  &  2.  c.  37.  The  bodies  of  mur- 
derers  convicted  and  executed  in  London  or  Middlesex  shall  be 
delivered  to  Surgeons'  Hall ;  and  in  other  counties  to  such  sur- 
geons as  the  judge  shall  direct] 

In  the  case  of  the  college  of  physicians  againstZ^^pi^,  E.  M  Wi 
The  plaintiffs  brought  an  action  of  debt  against  the  defendant 
for  25/.  for  having  practised  physic  vrithin  London  five  months 
widiout  licence.  Upon  nil  dAet  pleaded,  it  was  tried  before 
Holt  chief  justice  at  Guildhall;  and  the  defence  was,  that  he  waa 
a  graduate  doctor  of  Oxford.  But  it  was  ruled  by  HoUy  upon 
consideration  of  aU  the  statutes  concerning  this  matter,  diat  he 
could  not  practise  within  London  or  seven  miles  round,  without 
licence  of  the  college  of  physicians,  and  by  his  direction  a  ver« 
diet  was  given  for  Uie  plaintiffs.    Z.22aym.  472.  {u) 

And  the  like  was  adjudged  on  a  special  verdict,  M.  4  Geo* 
1717;  in  the  case  of  Dr.  nest,  who  was  a  graduate  of  Oxford.    [  91  J 
Id.  \QMod.S5S. 

[3.  (B)  By  the  32  H.  8.  c.  40.  All  members  of  the  college  of  May  aearcl^ 
physicians  in  London  are  discharged  of  keeping  watch  or  ward,  ^°'  ^""^ 
or  being  chosen  constables,  &c.  and  are  enabled  to  practise  sur-    "*^ 
gery.     And  it  shall  be  lawful  for  the  president  and  fellows  of  the 
sud  collie  yearly  to  chuse  four  of  thdr  number,  who  shall  have 
power,  after  being  sworn,  to  enter  the  house  of  any  apothecary 

(t)  Vid.l2Mod.602. 

(7)  Sharpe  q.  t.  v.  Law, 

{u)  See  also  Dr.Bonham^s  case,  8  Rep.  107.  where  seven  rules  are 
laid  down  for  the  better  direction  of  the  president  and  commonalty 
of  the  college  for  the  future;  and  note,  that  under  the  charters 
granted  to  the  college,  and  confirmed  by  acts  of  parliament,  they 
may  fine  and  imprison  any  person  for  bad  practice  as  a  physician 
within  the  limits  of  their  jurisdiction.  Groenvdt  v.  Burmelly  Ld. 
Raym.  454.  Com.  76.  12  Mod.  386.  For  further  information  as  to 
the  rules  of  the  college,  see  Rex  v.  Dr.  Askew  et  al.  4  Burr.  2186 ; 
and  note,  that  a  physician  cannot  maintain  an  action  for  his  fees, 
they  being  honorary.     Chorley  v.  Bekot,  4  T.  Rep.  317. 
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in  the  said  city,  to  search  and  view  his  wares  and  dnigs ;  and 
such  as  they  shall  find  defective  and  corrupted,  having  called  to 
their  assistance  the  wardens  of  the  mystery  of  apothecaries,  or 
one  of  them,  shall  cause  to  be  burnt,  or  otherwise  destroyed. 
Apothecaries  denying  enti  ance,  to  forfeit  5L  And  by  1  Mar. 
§  2.  C.9.  if  the  wardens  of  the  apothecaries'  company  shall  neglect 
to  go  with  the  president,  or  the  said  four  physicians  so  elected, 
they  niay  search  and  punish  apothecaries  for  faulty  drugs  without 
their  assistance ;  and  all  persons  resisting  to  forfeit  10/.] 

4.  By  the  34  &  35  H.  8.  c.  8.  Every  person  being  the  king's 
subject,  having  knowledge  and  experience  of  the  nature  of  herbs, 
roots  and  waters,  or  of  the  operation  of  the  same,  by  speculation 
or  practice,  to  use  and  minister  in  and  to  any  outward  sore, 
uncome,  wound,  apostemations,  outward  swelling  or  disease,  any 
herb  or  herbs,  ointments,  baths,  pultess,  and  emplaisters,  nc- 
cording  to  their  cunning,  experience,  and  knowledge,  in  any  of 
the  diseases,  sores  and  maladies  aforesaid,  and  all  other  like  the 
same^  or  drinks  for  the  stone  and  strangury,  or  agues ;  without 
suit,  trouble,  penalty,  or  loss  of  their  goods :  the  foresaid  statute, 
or  any  other  act,  ordinance,  or  statute  notwithstanding.  [In 
Laiighton  y.  Gardner^  Cro.  Jac.  121. 159.  this  act  is  considered  as 
repealed  qnQad  the  college  of  physicians  by  1  Mar.  Sess.  2.  c.  9. 
which  confirms  the  14  &  15  Jf.  8.  c.  5.  and  thereby  abrogates  all 
subsequent  acts  contrary  to  it;  and  though  this  was  afterwards 
doubted  in  Butler  v.  JTie  College  of  Physicians^  Cro,  Car.  256.,  it 
seems  to  receive  some  confirmation  from  the  10  G.  1.  c.  20.  since 
expired;  which,  though  it  recites  former  acts  on  the  subject, 
does  not  mention  the  34  &  35  H.  8.] 

[Apothecaries.  By  6  &;  7  W^  3.  c.  4.  Practising  meaibers  of 
the  London  Society  of  Apothecaries,  and  apothecaries  acting  as 
such  in  England,  Wal^s,  and  Berwick,  after  serving  seven  years 
apprenticeship,  are  exempted  from  serving  parish  offices  and  on 
juries.  By  55>G.  3.  c.194.  The  master,  wardens  and  assistants 
of  the  Society,  of  Apothecaries  are  empowered  to  search  apothe-r 
caries  shops  for  bad  medicines,  to  examine  apothecaries,  and 
their  assistants,  and  to  execute  many  other  provisions  for  better 
regulating  the  art.] 
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^HEpie  was  a  table  to  find  out  the  service  belonging  to  each 
•*"  day.     Gibs.  263. 

piou0  ujse0.    See  Cgatttable  mts. 
|Blap0  in  the  church  or  churchyard.     See  C|^lircj^< 
J3Iap0  in  the  universities.     See  CoIIes^. 


n^HE  plougk'olms  was  a  kind  of  oblation,  being  most  commonly 
a  penny  for  every  plough,  to  be  paid  between  easter  and 
Whitsuntide.     2  SHiU.  117. 
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See  JLaptiet 

1.  "DY  a  canon  made  in  the  council  of  Lateran,  holden  under  Restraints 
pope  Innocent  the  third,  in  the  year  of  our  Lord  1215,  it  of  plurality 
is  ordained,  that  whosoever  shall  take  any  benefice  with  cure  of  ^  ^°°"' 
souls,  if  he  shall  before  have  obtained  a  like  benefice  shall  ipso 
jure  be  deprived  thereof;  and  if  he  shall  contend  to  retain  the 
same,  he  shall  be  deprived  of  the  other  (8),  and  the  patron  of  the 

(8)  Hollands  s  case,  4  /{ep.  75.  Brazen-nose  College  v.  The  Bishop 
of  Salisbury^  4  Taunt  8S1.  So  though  the  second  benefice  be  under 
Si.  per  annum f  Shufe  V.  Higden,  Vaugh.  131.  The  King  v.  Bishop  of 
London  and  Baldcock,  Jones,  404. ;  and  thereupon  the  patron  may,  if 
he  will,  present  without  sentence  of  deprivation,  Cro.  Car.  357- 
2  WUs.  174.  The  King  v.  Priest,  Jones,  337.  and  a  subsequent  dispen- 
sation obtained  pursuant  to  25  H.S.  c.21,  is  too  late,  and  does  not 
take  away  the  right  of  presentation  vested  in  the  patron,  Jones,  404. 
It  seems  that  the  first  benefice  will  be  void  on  institution  to  the 
second  before  induction;  though  a  lapse  does  not  occur  till  six 
months  after  induction  ;  for  induction  to  the  second  is  sufficient  notice 
to  the  patron  of  the  first.  Moor.  44?8.  Woherstan  v.  Bishop  of  Lincoln. 
2  WUs.  174. 200.  bBur.  Rep.  1504.  S.  C. ;  see  also  that  a  church  is 
full  by  institution.  Colt  and  Another  v.  Bishop  of  Coventry,  Hob.  154. 
Goldsb.  164.  2  Wils.  183 — 191.  argued.  The  first  benefice*  is  so  void 
that  a  grant  of  the  advowson  or  next  presentation  made  afler  it  will 
be  void,  2  Wils.  174. ;  nor  can  he  sue  for  tithes,  Cro.  Car.  357.  Jones, 
337,  338.  340.  except  where  the  first  is  under  8/.  per  ann.i  and  then 
even  only  after  deprivation  under  canon  law,  ib,  \  for  the  first  is  then 


93  i^luraltt^. 

former,  immediately  after  liis  accepting  of  the  latter,  shall  bestow 
the  same  upon  wnom  he  shall  think  worthy*  Hughe^  c.  16. 
Gih$.  903. 

Othcb.  Before  institution,  it  shall  be  inquired,  whether  the 

Eresentee  hatii  any  other  benefice  with  cure  of  souls ;  and  if  he 
ath  such  benefice,  it  shall  be  inquired,  whether  he  hath  a  dis- 
pensation: And  if  he  hath  not  a  sufficient  dispensation,  he  shall 
by  no  means  be  admitted,  ynless  he  do  first  mafce  oath,  that  im- 
mediately upon  his  taking  possession  of  the  benefice  unto  which 
he  is  instituted,  he  will  resign  the  rest.  Whereupon  he  who 
granteth  institution  shall  immediately  give  notice  to  the  bishops 
in  whose  dioceses  such  fi>rmer  benefices  shall  be,  and  also  to  the 
patrons  that  tiiey  may  dispose  of  the  same.     Atkan.  129. 

Othob,  When  confirmation  is  to  be  made  of  the  election  of  a 
bishop,  amongstotherarticlesof  inquiry  and  examination  according 
to  the  direction  of  the  canons,  it  shall  be  diligentiy  inquirec^ 
whetiier  he  who  is  elected  had  before  his  election  several  bene- 
fices with  cure  of  souls ,  and  if  he  be  found  to  have  had  such,  it 
shall  be  inquired  whether  he  hath  had  a  dispensation:  and 
whether  the  dispensation  (if  he  shall  exhibit  any)  is  a  true  dis- 
pensation, and  extendetii  to  all  the  benefices  which  he  possessed. 
*     AtAon  133. 

According  to  which  constitution  we  find,  in  tiie  times  of  the 
archbishops  Peccham  and  Winchdsea,  th^t  confirmation  was 
denied  to  three  bishops,  by  reason  of  pluralities  without  proper 
dispensation.  Gibs.  905. 
[  94  ]  Peccham.  He  who  shall  have  more  benefices  than  one  with 
cure  of  souls,  without  dispensation,  shall  hold  only  the  last ;  and 
if  he  shall  strive  to  hold  the  rest,  he  shall  forfeit  alL  And  it  is 
fiirther  decreed,  that  he  who  shall  take  more  benefices  than  one, 

void  at  election  of  the  patron,  Boteler  v.  AUington^  S  Ath  ^5B.  But 
Watson^  ch.  3.  says*  ^*  the  first  benefice  is  not  avoided  by  induction  to 
another  benefice  with  cure,  if  the  incumbent  do  not  send  the  thirty- 
nine  articles,  for  he  never  was  possessor  of  the  second:*'  but  the 
acts  enforcing'tbis  requisite,  provide  deprivation  ipsoJaciOf  for  neglect 
thereof,  which  implies  full  possession  of  the  benefice;  and  see 
Vaughan  131.  Watson  goes  on  to  say,  **  that  the  first  benefice  is  not 
**  avoided  if  the  incumbent  is  presented  to  the  second  by  simony,  or 
*^  does  not  subscribe  the  articles  before  the  ordinary  himself.  In 
Bulwer  v.  Bulxoer^  2  B.  8f  AA*10.  it  was  held,  that  the  parson  is  by 
induction  put  in  possession  of  a  part  for  the  whole,  and  may  maintain 
action  for  trespass  on  glebe,  though  he  has  not  taken  actual  posses- 
sion of  it.  \        .     . 

Union  of  the  second  benefice  to  the  first,  after  institution  to  the 
first,  will  not  save  the  avoidance  of  the  first.  Hob.  158.;  nor  will  a 
pardon  by  the  king  of  his  title  by  lapse  restore  it.    The  King  v. 
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having  ctar^ofsoubj  or  being  othervoise  incompatible^  without  dis* 
peiisaticm  apostolioil,  either  by  institution  or  by  title  of  commen- 
daoi,  or  one  by  institution,  and  another  by  commendam,  except 
they  be  held  in  such  manner  as  is  permitted  by  the  constitution  of 
Gfigary  pHbliidied  in  the  council  of  Lyons ;  shall  be  deprived  of 
dism  all^  and  be  ipso  Jitcto  occoromunicated,  and  shM  not  be- 
abnohed  bat  by  us  or  our  successors  or  the  apostolic  see.  Lind.  137. 

HsBoasg  cure  of  90uts'\  Whether  it  be  a  cathedral  or  parochial 
chordi  or  a  chapel  having  cure  of  the  parishioners,  either  de 
jure  or  dejbcto  ,•  so  that  there  be  a  parish,  wherein  he  can  ex- 
ercise paiiDchial  rites :  also,  whether  it  be  a  dignity  or  office,  or 
church ;  as  there  are  many  archipresbyters,  archdeacons,  and 
deans,  who  have  no  church  of  their  own,  yet  they  have  jurisdic- 
tion over  many  diurches.    Idnd.  135. 

Or  being  cmermse  incompatible']  Namely,  dignities,  parsoni^es, 
and  other  ecclesiastical  benefices,  which  require  personal  resi- 
dence either  by  statute,  privilc^,  or  custom.    JJnd.  137. 

In  such  manner  as  is  permitted  by  the  constitution  ^Gregory] 
Namdy^  that  he  to  whom  the  benefice  is.  granted  in  commendam 
be  of  lawful  age,  and  a  priest;  and  Xhat  it  be  one  only,  and  of 
evident  necessity,  or  advantage  to  the  church,  and  to  continue 
no  longer  than  fbr  six  months.     Und.  137. 

Jtul  shcdl  not  be  absolved  but  by  us  or  our  successors,  or  the 
apostolic  see]  And  by  another  constitution  of  the  same  arch- 
bishop, if  any  shall  otherwise  absolve  them,  they  shall  be  accursed. 
Lind.  380. 

But  afl»r  all,  tliese  canons  and  constitutiiMis  were  not  intended 
to  :hinder  or  take  away  .pluralities;  but  to  render  dispensations 
necessary :  for  a  clerk  was  allowed  to  hold  as  many  dignities  or 
benefices  as  he  could  get,  with  the  pope's  dispensation;  which 
was  easily  obtafaied  from  his  legate  or  nuncio  residing  here,  on 
paying  the  sums  required.    Johns.  91. 

•2.  By  the  .21  -HI  8.  c.  13.  (9)  If  any  person  having  one  benefice  R««tiwnu 
with  cure  of  souls,  being  (f  the  yearly  value  of%l.  or  abqceyoccept  ^^^[JJ^f 
and  take  omf  oUar 'cwiS^  cure  of  soi^,  and  be  instituted  and  in* 
ducted  in  possession  of  the  same ;  then  and  immediately  afiier  such 
possession  had  thereof,  the  first  benefice  shall  be  adjudged  in  law    [  95  ] 
to'be  void.    And  it  sfuM  he  lav^  to  every  patron,  having  theadr- 
vaaoson  thereby  to  present  another,  and  the  presentee  to  have  the 
benefit  of  the  same,  in  such  Uke  manner  and  fcnrm  as  though  the 
incumbent  had  died  or  resigned ;  any  licence,  union,  or  other  dis" 
pensation  to  the  contrary  notwithstanding ;  and  every  such  licence, 
union,  or  dispensation  to  be  obtained  contrary  to  this  present  act,  of 
lohat  name  or  quality  soever  they  be,  shaU  be  utterly  void  and  of 
none  effect.     And  if  any  person  or  persons,  contrary  to  this  pre- 
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(9)  Confinned  25  H.  8»  c.  21.  §  21.  act  for  dispensations. 
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sent  act,  shall  procure  and  obtain  at  the  court  of  Rome  or  elsewhere 
any  licence,  union,  toleration^  or  dispensation,  to  receive  and  take 
any  more  benefices  with  cure  than  is  above  limited ;  every  such 
person  or  persons,  so  suing  for  himself,  or  receiving  and  taking 
such  benefice  by  force  of  such  licence,  union,  toleration,  or  dis- 
pensation, that  is  to  say,  the  same  person  or  persons  only,  and 
none  other,  shall  for  every  such  defitult  incur  the  penalty  of  20/. 
and  also  lose  the  whole  profits  of  every  such  benefice  or  benefices 
as  he  receiveth  or  taketh  by  force  of  any  such  licence,  union, 
toleration,  or  dispensation ;  half  to  the  king,  and  half  to  him  that 
will  sue  for  the  same  in  any  of  the  king's  courts.    §  9,  10,  11. 

If  any  person']  Although  bishops  are  not  within  this  act,  other- 
wise than  as  commendataries,  that  is,  having  two  benefices  which 
cure,  either  by  retainer,  or  de  now ;  yet  it  is  a  ffeneral  law, 
which  ought  to  be  taken  notice  of  without  pleading,  by  the  same 
reason  that  the  statute  of  the  13  Eliz.  c.  10.  concerning  leases  of 
the  clergy,  hath  often  been  adjudged  a  general  law,  though  bishops 
are  not  included  in  it     Gibs.  906. 

Having  one  benefice']  So  as  that  he  hath  been  instituted,  al* 
though  he  hath  not  been  inducted  into  the  same ;  for  if  he  tfdceth 
a  second  benefice  after  such  institution,  the  first  is  void,  as  much 
as  it  had  been  taken  after  induction  also.     Gibs.  906. 

Of  the  yearly  value  of  Si.  m*  above]  According  to  the  valuation 
in  the  king's  books ;  for  so  it  was  unanimously  resolved  by  the 
court  of  common  pleas  in  the  23  C.  2.  and  before  that  in  the  8  C 1 . 
by  the  same  court,  in  the  case  of  Drake  v.  HiU^l);  which  there- 
fore is  at  this  day  taken  for  law,  notwithstanding  the  two  more 
ancient  opinions  to  the  contrary,  one  in  Dyer,  7  Eliz.  and  the 
other  in  the  case  of  2}ond  and  Trickett  in  the  43  Eliz.  Gibs.  906. 
Wats.  c.  2. 

Of  Si.  or  above]  If  such  first  benefice  is  under  the  yearly  value 
of  8/.  in  the  king's  books,  the  same  is  not  within  this  statute,  but 
rests  upon  the  Taw  of  the  church,  as  it  was  before  the  statute. 
Gibs.  906.  Isee  93.  note  (8).] 
[  96  ]  Accept  and  take  any  other]  It  is  not  material  in  this  case,  of 
what  value  the  second  church  is,  or  whether  rated  in  the  king's 
books  at  all ;  for  the  voidance  w^ill  take  place  equally  when  tine 
second  is  under,  as  when  it  is  above  8/.  a-year.     Gibs.  906.  (2) 

And  be  instituted  and  inducted  in  possession  of  the  same]  Al- 
though the  expression  is  copulative,  and  should  therefore  imply, 

(1)  Cro.  Car.ifSe.  Sir  T.Jones,  19. 

(2)  Boteler  v.  Allingtonf  3  Atk.  455.  Vaugh.  ISl.  Jones,  404.'a dig- 
nity as  dean  of  a  cathedral,  without  cure  is  not  within  these  words  : 
nor  does  a  bishop  vacate  a  benefice  with  cure  by  this  statute,  but  at 
common  law.  Hob.  Rep.  157.  I  Leon.  Rep.  316.  Semb,  conir.,  and 
not  till  consecration,  Pah  346. 
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that  the  voidance  which  follows  thereupon  doth  ndt  take  place  till 
after  induction ;  vet  it  hath  been  often  adjudged,  that  if  one  is 
instituted,  and  tnen  obtains  dispensation,  and  after  that  is  in- 
ducted, die  dispensation  comes  too  late;  not  only  because  by 
institution  the  church  is  full  of  the  incumbent,  and  one  cannot 
have  a  dispensation,  to  take  and  receive  (as  the  words  of  the  act 
are)  what  he  had  before;  but  also  because  by  institution  he 
hinders  others  from  being  presented :  and  so  by  obtaining  insti- 
tution to  many  churches,  with  sequestration  of  the  profits  of  them, 
the  intent  of  tnis  statute  might  be  utterly  frustrated.    Gibs.  906.  (3) 

And  it  shall  be  Icttsyfvl  to  every  patron,  hamng  the  advowson 
thereof,  to  present  another"]  If  the  first  benefice  was  of  less  value 
than  8/.  a-year ;  yet  by  his  acceptance  of  a  second  with  cure,  it  is 
at  this  day  injure  void  by  the  received  canon  law:  and  there 
needs  hot  any  sentence  declaratory  in  the  spiritual  court,  to  make 
way  for  the  patron's  presentation ;  for  he  may  immediately  there^ 
upon  (without  either  deprivation  or  resignation)  present  a  new 
incumbent  to  the  said  church,  and  require  his  admission ;  and  if 
the  bishop  doth  refuse  the  patron's  clerk,  r  quare  impedit  lies  for 
the  patron.  But  some  opinions  are,  that  the  church  is  not  void 
but  by  deprivation ;  and  that  the  taking  of  a  second  benefice  witli 
cure  in  such  case,  until  deprivation,  is  no  cession:  But  this  is  to 
be  understood,  that  it  is  no  cession  to  the  disadvantage  of  the 
patron ;  so  as  to  make  al  apse  incur  from  the  time  of  such  ces- 
sion, no  notice  having  been  given  to  the  patron  thereof.  For 
until  afler  such  clerk  shall  have  been  actually  deprived  of  his  first 
benefice,  and  notice  thereof  given  to  the  patron ;  he,  though  he 
may,  yet  need  not  to  present :  but  then  afler  such  deprivation, 
the  church  is  void  in  facto  and  injure,  so  that  he  must  aj;  his 
peril  present.     Wats.  r.  2. 

And  if  an  incumbent  of  a  church  with  cure  under  8/.  a-year  • 
doth  take  a  second  benefice  with  cure^  in  which  he  is  also  insti- 
tuted and  inducted  (no  dispensation  being  obtained  for  the  hold- 
ing of  them  both),  by  which  the  first  is  void  against  the  patron, 
so  that  he  may  present  (as  before  is  shewed),  but  before  the  [  97  ] 
patron  doth  present  upon  such  avoidance,  the  archbishop,  by 
force  of  this  statute,  doth  grant  to  the  clerk  a  licence  perinde 
valere,  to  hold  the  first  with  the  second  benefice ;  this  is. not  a 
good  licence,  (although  confirmed  according  to  the  statute)  to 
take  away  the  patron's  presentment,  though  nis  church  was. only 
void  by  force  of  a  canon,  and  not  by  statute:  for  by  the  canon 
the  first  benefice  was  so  void,  that  the  patron  might  have  pre- 
sented before  any  deprivation ;  and  after  the  patron  hath  once  a 

■'   ■    ■■..■■■. I  ■«■■-■■    I    II 

(3)  Dighi/s  case,  4>72^.  78.  but  this  case  extends  only  to  dispenf^ 
ations,  and  the  second  living  is  not  accepted  so  as  to  create  a  lap^e 
till  induction  per  cur.  1  Bkt^Rep.  494s 
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tide  to  present,  this  title  caaiiot  be  taken  away  frxm  bm  b^  a 
subsequent  licence,  unless  such  a  lioeac^  could  n)ake  «  vend 
church  full.     Wats.  c.  2. 

But  if  any  person  having  one  benefice  with  cure  of  spiels,  beipg 
of  the  yearly  value  of  8/.  or  above,  do  accept  and  take  anothejr 
benefice  widi  cure  of  souls,  and  be  instituted  and  inducted  in 
possession  of  the  same  (although  the  last  benefice  be  but  of  3/# 
value) ;  immediately  after  such  possession  had  th^reo^  the  first 
benefice  is  not  only  void  in  law  but  in  facto  ,ako :  so  th^t  the 
patron  thereof  must  present  to  a  living  of  such  valu^  so  vpid, 
within  six  months  (without  expecting  notice  firom  the  ordinary) 
to  avoid  the  lapse ;  it  being  then  not  only  void  by  canon  la.w  but 
also  by  act  of  parliament,  m  which  all  men  are  parties.  But  he 
need  not  (unless  notice  be  dulv  given)  present  till  su/ch  time  as 
his  clerk  is  inducted  into  another  bepedise.  For  though  by  his 
institution  he  hath  the  cure  of  souls,  and  the  church  is  fiul  to 
several  purposes ;  yet  the  w<Mrds  of  the  statute  are,  ^^  and  be  in- 
'^  stituted  and  inducted  in  possession  of  the  same;"  so  that  until 
he  be  inducted,  there  is  no  cession  by  this  statute,  but  only  by  the 
canon  law;  by  which  law  in  sudi  case  also  he  may  be  deprived. 
Wats.  c.^.  {a) 

But  the  patron,  if  he  pleaseth,  may  present  .so  soon  as  his 
clerk  is  instituted  into  another  benefice  incompatible,  although  he 
hath  no  notice  from  the  ordinary  of  any  cession  or  deprivation 
made  of  the  first  benefices  by  reason  of  his  acceptance  of  another 
by  institution ;  and  though  he  was  onlv  instituted  into  the  first  be- 
nefice, and  not  inducted :  or  else,  if  he  pleaseth,  he  may  si^  ^uch 
person  in  the  court  christian,  to  have  Iv^.deprived  by  ^ente^ce^ 
in  this,  as  well  as  in  any  other  case  (Whpre  the  living  is  void  by 
the  canon  law  only.     Wats.  c.  2. 
[  98  ]        But  this  rule,  that  the  accepting  of  a  second  benefice  tb/^t  is 
incompatible,  doth  make  »  cession  or  absolute  avoidance  o^  the 
former,  hath  its  exceptions :  As,  1.  If  a  person  having  a  benefice 
incompatible,  be  adooitted,  instituted,  ^d  inducted  into  a  second 
benefice  incompatible  also,  but  doth  not  sub$cribe  the  articles  ac- 
cordmg  to  the  statute;  his  first  benefice  is  not  void,  because  by 
reason  of  that  n^lect,  he  w^s  never  incumbent  of  the  secppd. 
The  like  law  seemeth  to  be,  if  a  man  hath  obtained  a  second  be- 
nefice incompatible  with  his  form^,  by  a  simoniacal  contract; 
<fi»r  in  such  case  also,  his  presentation  or  collation,  institution,  and 
induction,  are  utterly  void  and  of  none  e^ect  in  law :    However, 
'the  canon  law,  unless  a  pardon  intervene,  will  reach  him  in  this 
case  of  simony ;  for  by  that  he  may  be  deprived.     2.  If  he  that 
hath  a  benefice  incompatible,  before  he  takes  another,  being  duly 
qualified,  doth  obtain  a  fi^ufiident  dispensation,  to  lipid  at  one  and 
me  same  time  morethan  one  of  such  beneficesriis  are-iijicompatible : 


»■  'il-    .   .  ..JL  i. 


{x)  See  Dep^itatimit  >»  »o^^* 
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for  by  duspensotion,  a  tniEm  at  this  day  with  as  (though  he  be  Tidt 
qualified  by  d^ree  in  the  universitv*  retainer,  or  biru)  may  hold 
as  many  benefices  without  cure,  of  what  value  soever,  as  he  can 
get;  all  of  them,  or  all  but  the  last,  being  under  the  value  of  8/. 
a-year.     fVais.  c.  3. 

Any  licence^  union,  or  other  dispensation  to  the  contrary  notmtA- 
standing}  The  union  here  spok^i  o^  is  meant  of  a  temporary 
union  for  the  life  of  the  incumbent;  instances  of  which  ore  com- 
mon both  before  and  since  the  reformation.     Gibs.  90*7. 

And  every  such  license^  umonj  or  dispensationy  contrary  td  this 
acty  shall  be  utterly  txnd  and  of  none  effect'}  One  being  possessed 
of  two  benefices  by  dispensation  according  to  this  statute,  did 
afterwards  by  a  trialty  (or  a  dispensation  to  hold  three)  obtain  a 
third  benefice,  and  enjoyed  all  the  three ;  and  Dyer  says,  that 
divers  justices  and  Serjeants  were  of  opinion,  that  the  first  of  the 
three  was  void,  and  the  profits  of  die  third  forfeited  by  this 
clause,  and  that  only  the  second  remained  to  him*  Gibs.  907» 
Dyer  327. 

Also  in  the  case  of  ihe  king  against  the  bishop  of  Chichester^ 
where  one  had  two  benefices  with  cure,  by  dispensation,  and  then 
took  a  third  with  cure  (and,  as  it  seemeth,  wiuiout  dispensation); 
it  is  said  to  have  been  adjudged,  that  both  the  two  first  shall  be 
void.     Gibs.  907.     JVby.  149. 

And  the  words  of  Hobart  are ;  I  hold,  if  a  man  take  a  trialty 
which  is  not  allowed  him,  he  cannot  by  that  take  two  benefices, 
because  his  dispensation  is  void.    Hob.  158. 

The  rule  of  the  canon  law  is,  that  if  a  person  having  two  baie-    [  99  ] 
fices  incompatible,  shall  by  dispensation  accept  a  thud,  and  be 
in  quiet  po^ses^on  thereof,  the  two  first  diall  be  ipso  facto  void. 
Gibs.  907. 

Upon  all  which  considerations,  if  a  third  benefice  is  to  be  taken 
by  one  who  already  holds  two  by  dispensation,  the  best  way  is  to 
determine  which  of  the  two  he  will  hold  with  the  third,  and  to 
make  the  other  void  by  resignation,  before  he  accepts  the  third. 
O&s.  907. 

[By  36  G.  3.  c.  83.  $  4.  ^  whereas  doubts  have  been  lately  enter- 
^  tained  (4)  whether  the  acceptance  of  such  augmented  churches^ 
**  curacieSf  and  chapels,  has  rendered  voidable  in  law  such  other 
^^  benefices  as  the  incumbents  possessed  before  their  acceptance  of 
^^  the  same :  and  whereas  it  is  fit  that  many  incumbents  tnto  have 
^  accepted  such  churches,  4^.,  should  be  quieted  in  thepossession  of '(he 
**  benefices  they  enjoyed  before  the  acceptance  of  the  same!*  It  is 
enacted  and  declared,  That  all  such  benefices  as  were  held  in 
conjunction  with  augmented  cures  before  14th  May  1796,  shall 

(4)  Sir  W.  Scdtt*8  opinion,  on  9tti  May,  1793,  was,  that  such  augment- 
ed  cures  were  within  the  statute  df  pluralities.    See  MSS.  Cas.  98. 
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continue  to  beheld  by  the  present  incumbents  therewith:  and 
that  it  shall  not  be  lawful  to  present  to  the  said  benefices  until 
they  shall  become  void  or  voidable  by  death  or  cession,  or  by- 
other  lawful  cause  of  avoidance  arising  after  the  passing  of  this 
act  The  47  G.  3.  &55. 2.  c.*75.  recited  .this  provision  and  ex- 
tended a  like  protection  to  incumbents  of  benefices  who  had  un- 
warily accepted  such  augmented  churches,  &c.  (ifier  14th  May 
1796:  that  act  was  repealed  by  48  G.  3.  c.  5.,  which  continued  a 
like  protection  to  incumbents  of  churches,  and  so  accepted  up 
to21st  Ja;i.  1808.] 

Shali  procure  and  obtain  at  the  court  ^Rome]  In  the  catalogue 
of  faculties  which  were  grantable  at  Rome  in  the  times  of  popery 
(besides  the  common  dispensations  to  hold  two,  three,  or  four 
benefices  incompatible)  are  these  three  that  follow:  1.  A  dis- 
pensation to  whatsoever  and  how  many  soever  benefices  incom- 
patible to  the  value  of  500/.  a  year.  2.  To  the  value  of  1000/.  a 
year.  3.  Without  any  restriction.  The  price  of  each  rising 
gradually,  according  to  the  degree  of  favour  and  profit.     Gibs. 

907. 

And  how  much  the  practice,  as  well  as  law,  of  holding  plural- 
ities was  altered  by  this  statute,  from  what  it  was  whilst  the  right 
of  dispensation  rested  in  the  pope,  will  appear  (amongst  many 
other  such  like  which  might  be  mentioned)  from  the  famous 
instance  of  Bogo  de  Clare,  rector  of  St.  Peter's  in  the  East  in 
Oxford;  who,  in  the  eighth  year  of  king  Edward  the  first,  was 
presented  by  the  earl  of  Gloucester  to  the  church  of  Wyston  in 
the  county  of  Northampton,  and  obtained  a  dispensation  to  hold 
the  same,  together  with  one  church  in  Ireland,  and  fourteen  other 
churches  in  England  in  nine  different  dioceses;  all  which  bene- 
fices were  valued  at  that  time  at  268/.  6s.  S\d.  Ken.  Par*  Ant. 
292.  G/&.907.  JVood^s  Hist,  et  Antiq.  Univ.  Oavn.  116. 

[Finally  by  the  36  G.  3.  c.S3.  §  3.  which  recites  the  expediency, 
that  churches,  curacies,  and  chapelsf,  augmented  by  the  governors 
of  Queen  Annei's  bounty,  and  declared  to  be  perpetual  cures  and 
benefices  by  1  G.  1.  stat.2.  c.  10.  should  be  subject  to  the  same 
rules  as  benefices,  with  respect  to  the  avoidance,  of  other  bene- 
fices ;  it  is  enacted^  that  such  augmented  churches,  curacies,  and 
chapels  shall  be  considered  in  law  as  benefices  presentative,  so 
that  the  licence  thereto  shall  operate  in  the  same  manner  as 
institution  to  such  benefices,  and  shall  render  voidable  other 
livings  in  like  manner  as  institution  to  the  said  benefices.] 

[59  G.  3.  C.40.,  after  reciting  in  the  preamble.  That  whereas 
certain  clergy  lawfully  po^essea  of  two  benefices  by  dispensation, 
have  afterwards,  without  having  resigned  or  otherwise  vacated 
one  of  them,  obtained  a  new  dispensation  to  hold  another  bene- 
fice with  one  of  those  of  which  they  were  before  possessed,  and 
have  been  therefore  put  in  possession  of  such  other  [m.  Srd."} 


beti^c^  fLiid  ^heteis  doubts  hare  aruf^n,  Whether  foir  trant  of 
previoas  resignation  of  othet  vacation  by  such  clergy  of  such 
one  of  the  benefices  before  held  by  them  by  dispensation  as  was 
not  intended  to  be  held  with  the  fast  takent  benefice^  the  subse- 
quent dispensation  was  valid  in  htw,  and  whether  not  only  the 
benefice  intended  to  be  made  void,  but  also  die  other  benefice 
so  previously  possessed  by  such  clergy,  and  intended  to  be  held 
by  them  with  the  other  betiefice  by  virtue  of  such  subseouent 
cuspensation,  have  not  been  rendered  void.  Enacts  by  $  1.  That 
in  every  such  case  which  has  occurred  before  14  June  1819,  no 
patron,  &c.  shall  present  to  such  benefice  so  rendered  void  by 
reason  of  such  avoidance  as  above.  By  §  2.  Incumbents  of  sucn 
benefices  may  enjoy  the  emoluments  thereof  and  all  their  acts 
and  deeds  rehiting  thereto,  are  valid.  And  $  5.  is  a  proviso  for 
the  patron's  right  to  nominate  to  such  benefice  on  the  death  or 
resignation  &c.  of  the  incumbent] 

d.  By  the  aforesaid  statute  of  the  21  H.  8.  c.  15.  it  is  enacted,    [  100  } 
that  all  spiritual  men  being  of  the  king's  council,  may  purchase  T>iT«««t^. 
licence  cw  dispensation,  to  takcj  receive,  and  keep  three  jparson^  ^  of  plu* 
ages  or  benefices  with  cure  of  souls :  and  all  other  being  the  king^s  gtaSt^^ 
chaplains,  and  not  sworn  of  his  council,  die  chaplains  of  me 
queen,  prince;,  or  princess,  or  any  of  the  king^s  children,  brethren^ 
sisters,  uncles,  of  aunts,  may  semblably  purchase  licence  or  dis- 
pensation, and  receive  and  keep  two  parsonages  and  benefices 
witfi  cure  of  souls:  Every  archbishop  and  duke  may  have  six 
<;haplains;    every  mar^fuis  and  earl  nve;    viscount,  and  other 
bishop,  four;  chaiKellor  of  England  for  die  time  bein^  baron 
and  knight  of  the  garter,  dlree;  every  duchess,  marchioness, 
countess,  and  baroness,  being  widows,  two ;  treasurer,  controller 
of  tiie  king's  house,  tlve  king's  secretary,  and  dean  of  his  chapel, 
the  king^s  amner,  and  master  of  the  rolls,  two ;  chief  justice  of 
the  Jchig's  bench,  one;  warden  of  the  five  ports,  one;  whereof 
every  one  may  purchase  licence  or  dispensation,  and  receive,  have^ 
and  keep  two  parsonages  or  benefices  with  cure  of  souls.     And 
the  bl'ethren  and  sons  of  all  temporal  lords,  which  are  bom  in 
wedlock,  may  every  of  them  purchase  licence  or  dispensation  to 
receive,  have  and  ke^  as  many  parsonages  or  benefices  with  cure, 
as  the  chaplains  of  a  duke  or  ^rchbishop.     And  the  brethren  and 
sons  bom  in  wedlock  of  every  knight^  may  every  of  them  purchase 
licence  or  dispensation,  and  receive,  take,  and  keep  two  parson- 
ages or  benefices  with  cure  of  souls.    §  13. ^21.  (5) 

Parsonages  or  benefices^  Dispensations  were  granted  heretofore, 
for  sttch  as  number  of  benefices,  without  specifying  the  particulars  ; 
and  sometimes  with  an  additional  power  to  exchange,  and  take 

'  I.I.  .    ■  I  I        .  I  .,  .  ■       I       ».      I         .11        I  ■  .         I      ■     III        !■!■        ■■       I  I  ■  In  I     I        ■  II     I       I  I  II      > 

(5)  Bishops  sufiragaDS  may  hold  ttvo  benefices  with  cure^,  ^  H*8m 
c,  14.  §  8.  and  see  Com^  Digs  tit.  Prerogoim  (I>  iSv)  Esglise  (N*  5, 6, 
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others ;  only  keeping  within  the  number  in  point  of  possession^ 
at  one  and  the  same  time.  But  the  later  and  safer  way  hath 
been,  to  ^ant  dispensation  only  for  preventing  the  voidance  of  a 
[  101  ]  benefice  m  possession,  by  the  taking  of  a  second,  however  these 
words -may  be  capable  of  a  larger  interpretation.     Gibsn  907. 

Eoery  duke,  marquis^  earl,  S^J\  And  although  such  duke,  mar- 
quis, earl,  or  the  like,  be  minors,  and  under  age;  yet  they  may 
retain  chapkuns  within  this  act :  as  was  adjudged  in  the  case  of 
the  queen  and  the  bishop  oi  Salisbury :  even  though  the  lord 
admiral,  in  whose  custody  the  minor  was,  might  retam  chapkuns 
in  his  own  right.  (6)    4  Bep.  119.    Gibs.  908. 

But  if  the  son  and  heir  apparent  of  a  baron,  or  such  like,  re- 
taineth  a  chaplain,  and  his  father  dieth,  and  the  chaplain  pur- 
chaseth  dispensation ;  such  retainer  will  not  avail,  because  it  was 
not  available  at  the  beginning.  (7)  4.  Reg^,  90. 

And  if  the  person  who  retained  dies,  or  is  removed,  or  is 
attainted,  before  any  effect  of  the  retainer ,  it  is  gone,  and  shall 
have  no  effect  afterwards :  but  if  it  taketh  effect  before,  it  con- 
tinues good,  notwithstanding^death,  or  attainder,  or  removal. 
Gibs.  908. 

Brethren  and  sons  bom  in  wedlock  of  every  knishf]  But  not 
>  brethren  or  sons  of  baronets ;  which  dignity  hath  been  created 
since  the  making  of  this  act.  Gibs.  908.  That  is,  if  such  baron- 
ets are  not  also  knights.  (8) 

§  22.  Provided,  uiat  the  said  chaplains  so  purchasing,  taking, 
'  receiving,  and  keeping  benefices  with  cure  of  souls,  as  is  aforesaid, 
shall  be  bound  to  have  and  exhibit,  where  need  ^hall  be,  letters 
under  the  sign  and  seal  of  the  king  or  other  their  lord  and  mas- 
ter, testifying  whose  chaplains  they  be;  and  else  not  to  enjoy 
any  such  plurality  of  benefices  by  being  such  chaplain :  any  thing 
•in  this  act  notwithstanding. 

Letters  under  the  sign  and  seal"]  Which  may  be  in  this  form : 
'^  Know  all  men  by  diese  presents,  that  I  the  right  honourable 

**  A.  lord '  bar<Hi  of have   admitted,    constituted, 

'^^  and  appointed  the  reverend  B.  C.  clerk,  my  domestic  chaplain ; 
^'  to  have,  hold,  and  enjoy  all  and  singular  the  benefits,  privi- 
^^  leges,  liberties,  and  advantages,  due  and  of  right  granted  to 
^<  the  chaplains  of  noblemen  by  the  laws  and  statutes  of  this 
**  realm.     Given  under  my  hand  and  seal,  the  ■  day  of 

«  ; in  the  year,"  &c.  (9) 

And  the  same  being  under  hand  and  seal,  it  seemeth  that  if 

(6)^c^on'8  case.  (7)  Dmr^'scase. 

(8)  Nor  is  the  son  of  a  bishop,  or  bastard  of  a  temporal  lord,  qua- 
lified.    Com.  Dig.  Es^lise.  (N.  8.) 

(9)  Must  be  both  signed  and  sealed.  Godb.  41.  though  fae  officiate 
in  the  family  as  chaplain.  J6,  Sav*  1S5«  €ontr% 


there  shall  be  lawfiil  causes  to  dischai^  him,  ftuch  diicfaarge  must 
be  also  under  hand  and  seal :   Which  may  be  to  this  effect : 

Whereas  I  the  right  honourable  A,  lord  baron  of  [  102  ] 

by  writing  under  my  hand  and  seal,  bearing  date  the  . 

day  of  did  admit,  constitute,  and  appoint  B»  C.  clerk,  my 
domestic  chaplain ;  to  hold  and  enjoy  all  benefits,  privileges, 
and  advantages  belonging  to  the  san;ie :  Now  by  these  presents, 
I  the  said  A.  lord  ■   do  for  divers  good  and  law&l  causes, 

and  considerations,  dismiss  and  discharae  the  said  B.  C.  from 
my  service  as  domestic  chaplun,  and  nam  all  privileges  and 
^  advantages  to  him  granted  as  aforesaid.  Given  under  my 
"  hand  and  seal,  the     ■         day  of  in  the  year,'*  &c. 

§  23.  And  all  doctors  and  badielors  of  divinity,  doctors  of  law, 
and  bachelors  of  law  canon,  and  every  of  than,  which  shall  be 
admitted  to  any  of  the  said  decrees  by  any  of  the  universities  of 
this  realm,  and  not  In/ grace  only,  may  purchase  licence,  and  take^ 
have,  and  keep  two  parsonages  or  b^efices  with  cure  of  souls. 

.Bachelors  cf  law  canoni  Dr.  Ayliffe  says,  that  no  degree  in  the 
canon  law  hath  been  taken  since  the  reformation.  Jb/l.  PoTm 
[*18]  {y). 

And  not  by  grace  only"]  This  seems  to  be  explained  bv  a  like 
expressi<Mi  in  die  statute  of  the  14  H.  8.  c.  5.  intitled,  <^  The  pri- 
'^  vileges  and  authority  of  physicians  in  London;''  bv  which,  . 
provision  is  made  for  the  examination  of  physicians  by  the  presi- 
dent and  elects,  except  he  be  a  graduate  <^  Oxford  or  Cambridge, 
vokich  hath  accomplidied  all  things /or  hisjbrm,  without  any  graces 
that  is,  (as  it  seemeth,)  hath  performed,  the  statutable  exercises, 
in  order  to  such  degree,  without  any  favour  or  dispensation 
therein.     Gibs.  908,  909. 

$  24.  Provided,  that  every  archbishop,  because  he  must  occupy 
eight  chaplains  at  consecrations  qf  bishcps :  and  every  bishop,  be- 
cause he  must  occupy  six  chaplains  at  giving  of  orders  and  conse^ 
oration  of  churches,  may  every  of  them  have  two  chaplains  over 
and  above  the  number  above  limited  unto  them ;  whereof  every 
one  may  purchase  licence  or  dispensation,  and  take,  receive,  and 
keep  as  many  parsonages  and  benefices  with  cure  of  souls,  as  is 
before  assi^ed  to  such  chaplains. 

Dr.  Ayhffe  says,  that  notwithstanding  this  clause,  bishops  can 
only  qualify  this  number  for  the  purposes  here  mentioned,  of 
ordination  and  consecration;  but  that  they  can  qualify  no  more 

(y)  Hen*  8.  in  the  d7th  year  of  his  reign,  issued  a  mandate  to  the 
university  of  Cambridge  to  prohibit  the  taking  of  degrees  in  the 
canon  or  pontifical  law.  Stat.  Acad.  Cant.  137.  [It  is  probable, 
says  Mr.  Christian,  that  at  the  same  time  Oxford  received  a  similar 
prohibition,  I.  U.  D.  or  ^  juris  utriusque  doctor^  viz*  a  doctor  of  civil 
and  canon  law  is  still  common  in  foreign  universities.  1  Bin*  Com* 
^  note  36. 
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than  four,  for  a  license  or  dispensation.  A/LPar.  [418.3  Bnt 
this  sefmeth  contrary  to  the  words  of  the  clause  as  above  recited. 

^  25.  Provided  also,  that  no  person  to  whom  any  number  of 
chaplains  or  any  chaplain,  by  any  of  the  provisions  aforesaid  is 
limited,  shall  in  any  wise,  by  colour  of  any  of  the  same  provisions, 
advance  any  spiritual  person  or  persons,  above  the  number  of  them 
appointed,  to  receive  or  keep  any  more  benefices  with  cure  of 
souls,  than  is  above  limited  by  this  act,  any  thing  specified  in  the 
said  provisions  notwithstanding;  and  if  they  do,  then  every  such 
spiritual  person  or  persons,  so  advanced  abaoe  the  said  fiumberj 
to  incur  the  penalty  contained  in  this  act. 

Abaoe  the  number}  Altho'  a  chaplain  retained  above  the  num- 
ber, be  promoted  before  those  who  were  duly  retained  acccording 
to  the  statute ;  such  retainer  (above  the  number)  shall  neither 
avail  him,  nor  divest  those  who  were  duly  retained  of  the  right 
of  purchasing  dispensation;  nor  shall  he  ever  have  benefit  by  his 
retainer  (even  tho'  the  rest  are  dead)  unless  it  be  renewed  upon 
the  death  of  one  of  those  who  made  up  the  statutable  number : 
inasmuch  as  the  retainer  was  null  ab  initio ;  and  a  chaplain  once 
legally  qualified,  cannot  be  discharged  at  pleasure,  to  make  way 
for  others.     Gibs."  909. 

So  if  a  baron  (who  can  have  but  three  chaplains)  doth  qualify 
three  accordingly,  and  they  being  advanced  to  pluralities,  he 
upon  displeasure  or  for  other  cause  doth  dismiss  them  fix)m  their 
attendance,  yet  they  are  his  chaplains  at  large,  and  may  hold 
their  pluralities  for  their  lives :  and  tho^  he  may  entertain  as  many 
others  as  he  will,  yet  he  cannot  qualify  any  of  them  to  hold  a 
plurality,,  whilst  the  first  three  are  living.  (1)  And  so  of  others. 
But  as  any  of  the  three  first  die;  he  may  qualify  others,  if  so  be 
he  retain  them  anew  after  the  death  of  ue  first.     Wats.  c.  S. 

If  a  baron,  who  may  retain  three  chaplains  as  aforesaid,  be 
made  warden  of  the  cinque  ports  (who  may  have  a  chaplain  in 
respect  of  his  office,)  yet  shall  he  have  but  three;  and  if  a  baron 
hath  three,  and  be  made  an  earl,  yet  he  shall  have  but  five  in  all; 
and  so  of  the  rest :  because  the  statute  is  to  be  taken  strictly 
against  pluralities.     Gibs.  909.  (2) 

§  29.  Provided,  that  it  shall  be  lawfiil  to  every  spiritual  person, 

being  cJiaplain  to  the  king,  to  whom  it  shall  please  the  I^g  to 

[  10^  J    give  any  benefices  or  promotions  spiritual,  to' what  number  soever 

it  be,  to  accept  and  take  the  samcj  without  incurring  the  penalty 

and  forfeiture  of  this  statute. 

(1)  For  otherwise  an  infinite  number  might  be  advanced  iafraud  of 
the  statute,  Drurys  case,  4  Rep.  90. ;  thus  a  supernumerary  is  not 
quaMfied  for  plurality  without  being  retained  4e  novo  on  d^th  of 
another  chaplain.   1  And.  200. 

(2)  Drury*B  case,  4  Rep.  90. 


Being  chaplain  to  the  king]  It  hath  been  resolved  in  the  court 
of  king^s  b^chy  that  a  chaplain  extraordinary  is  not  a  chaplain 
within  this  statute,  but  omy  the  waiting  chaplains  in  ordinary ; 
that  is,  not  one  who  has  only  an  entry  of  his  name  made  in  uie 
book  of  chaplains,  but  one  who  has  also  a  waiting  time.  GibSf 
d09.  (S)     lSalk.162. 

To  accept  and  take  the  same"]  Without  previous  dispensation ; 
which  the  king  himself  as  supreme  ordinary,  hath  power  to 
grant,  and  his  presentation  of  his  own  chaplain  imports  the 
granting  of  it.  But  if  the  king's  chaplain  be  presented  to  a 
second  benefice  by  a  subject,  a  dispensation  is  necessary,  and 
must  be  obtained  before  his  institution  to  the  second  living. 
Gibs.  909.  ]  Salk.  161.  S.  C. 

$31.  Provided  also,  that  no  deanery,  archdeaconry,  chancel- 
lorship, treasurership,  chantership,  or  prebend  in  any  cathedral 
or  collegiate  church,  nor  parsonage  that  hath  a  vicar  endomoed^  (4) 
nor  any  benefice  perpetually  appropriate,  be  taken  cue,  compre- 
hended under  the  name  of  benefice  having  curie  of  souls^  in  any 
article  afore  specified. 

$  S3.  Provided  also^  that  every  duchess,  marquiss,  countess^ 
baroness,  widows,  which  have  taken,  or  that  hereafter  shall  take 
any  husbands  under  the  degree  of  a  baron  may  take  such  number 
of  chaplains^  a&  is  above  limited  to  them  beinff  widows,  and  that 
every  such  chaplain  may  purchase  license  to  nave  and  take  such 
number  of  benefices  with  cure  of  souls,  in  manner  and  form  as 
they  might  have  done^  if  their  said  ladies  and  mistresses  had  kept 
themselves  widows. 

Being  widows']  And  tho'  they  marry,  the  retainer  before  mar- 
riage stands  good,  and  shall  have  its  effect  after  marriage.  If 
they  marry  under  the  d^ee  of  a  baron,  they  are  specially  pro- 
vided for  in  this  clause,  and  if  th^  marry  a  baron,  or  above  that 
degree,  my  lord  Coke  has  laid  obwn  the  law  in  the.  following 
words :  If  a  woman  baroness  retaineth  two  chaplains  according 
to  the  statute,  and  afterwards  taketh  one  of  the  nobility  to  hus- 
band ;  the  retainer  of  these  two  chaplains  remaineth,  and  they 
without  new  retainer  may  take  two  benefices ;  for  their,  retainer 

(3)  Brown  v.  Muggy  2  Lord  Baym.  791.  S.  C. 

(4)  See  57G.S.  c.99.  §81.  S.P.  infray  tit.  Ee0ilieiice.  Where 
an  act  of  parliament  creates  a  new  parish  church  and  rectory^  and 
directs  that  the  bishop  shall  confer  a  certain  prebend  on  the  rector^, 
and  that  the  prebend  shall  remain  united  and  annexed  to  the  rectory 
for  ever :  this  is  not  such  an  appropriation  of  the  rectory  to  the  pre- 
bend as  makes  it  an  appropriate  benefice  within  the  stat.  21  H.  6.. 
c.  13.  §  31.,  and  tenable  with,  another  benefice  having  cure  of  souls; 
So  though  another  act  speaks  of  the  rectory  as  inseparably  annexed 
io  the  prebend.  Brazen-nose  College  v.  Salisbury^  (Bishop)  4  TaunL. 

831. 
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was  Hot  en^  by  the  marriage*    4  Bep.  1 19.   Gibs*  909.  £lnit 
she  cannot  retain  during  coverture.    IbUL  Com.  Dig,  tit  Esgli3& 

(N.  8.)] 
^^^gu]»-^         4  Can.  41.   No  license  or  dispensation  finr  the  keeping  of  more 
^^1^^^  benefices  with  cure  than  one^  shall  be  granted  to  any,  but  such 
by  canon,     only  as  shall  be  thought  very  well  worthf  for  his  learnings  and 
very  well  able  and  samcimt  to  discharge  his  duty :  that  is,  who 
shall  have  taken  the  decree  of  a  master  of  arts  at^the  least  in  one 
C  105  ]   of  the  universities  of  ^tms  realm,  and  be  a  public  and  sufficienB 
preacher  licenced.  Provided  always,  that  he  be  by  a  good  and  suffi« 
cient  caution,  bound  to  make  his  personal  residence  m  each  of  his 
said  benefices  for  some  reasonable  time  in  every  year;  and  that 
the  said  benefices  be  not  more  than  thirty  miles  distant  asunder ; 
and  lastly,  that  he  have  under  him,  in  the  benefice  where  he  doth 
not  reside^  a  preacher  lawfulh/  aUowed,  that  is  able  sufficiently  to 
teach  and  instruct  ihe  people. 

Very  well  worthy  for  his  learning']  So  is  the  tenor  of  the  Lar- 
teran  council  under  Innocent  the  third  against  pluridities;  where 
it  is  allowed,  in  this  particular  case  and  in  no  other,  that  the  see 
apostolick  may  dispense  with  persons  of  sublime  abilities  and 
learning  that  they  may  be  honoured  with  more  benefices  than 
one.     Gibs.  910. 

A  publick  and  sufficient  preacher  licenced]  With  regard  to  his 
being  thus  qualified  (which  in  those  days  was  not  a  common 
qualification),  there  is  usually  a  proviso  in  the  body  of  the  dis- 
pensation, that  in  either  of  the  churches  he  preach  thirteen  ser« 
mons  every  year^  according  to  the  orders  of  the  church  of  Eng* 
land  published  in  that  behalf,  and  therein  handle  the  ward  of 
God  religiously  and  reverently.     Gibs.  910. 

Bound  to  make  his  personal  residence  for  some  reasonable  time^ 
In  every  dispensation  to  bold  two  benefices,  l^ere  is  a  proviso^ 
that  in  mat  benefice  firom  which  he  shall  be  the  more  absent,  he 
shall  exercise  hospitality  for  at  least  two  months  every  year : 
and  that  proviso  being  evidently  founded  on  this  canon ;  every 
pluralist,  who  doth  not  observe  it,  is  punishable  by  ecclesiastical 
censures.     Gibs.  911. 

Not  more  than  thirty  miles  distanf]  Heretofore,  it  was  usual  to 
obtain  licenses  fi-om  the  king,  to  take  two  benefices  beyond  the 
distance  of  thirty  miles,  by  way  of  dispensation  with  this  canon  ; 
and  in  such  cases  we  find  this  clause  in  the  faculti^  granted  by 
the  archbishop,  "  The  king's  UcensQ  for  distance  beyond  thirty 
miles  having  been  first  granted  to  you,"  or  the?  Hke ;  by  reason 
of  which  license  and  clause^  they  have  been  usuallv  called  royal 
dispensations.  But  none  of  tnese  (as  it  seemeth)  have  been 
fflranted  since  the  Revolution ;  it  having  been  then  set  forth  in 
the  declaration  of  rights,  1  W.  Sess.  2.  c.  2.  that  the  power  of 
suspending  laws  or  the  execution  of  laws,  by  regal  authority  witb^ 


out  consent  of  parliam^t^  is  illegid ;  and  with  respect  to  acts  of 
parliament  in  particular,  it  is  enacted  by  that  statute,  that  na 
dispensation  by  non  obstante  of  any  statute  shall  be  allowed,  un- 
less the  same  shall  be  specially  provided  fear  in  such  statute. 
Gibs.  911. 

Thirty  miles.']  H.ISG.  S.  King  v.  Bp.  qf  Litchfield  and  Clive:   [  106  ] 
In  the  common  pleas :  In  aquare  impedity  on  the  presentation  to 
the  rectory  of  Adderley  St.  Peter  in  the  county  of  Salop,  being  a* 
benefice  of  above  Si.  value  in  the  king^s  books ;  the  declaration  '    ' 

states,  that  Clive,  being  incumbent  of  Adderley,  had  accepted  the 
vicarage  of  Clun,  at  more  than  thirty  miles  distance  from  Adderley^ 
whereby  the  latter  became  void.  Clive  pleads  a  dispensation., 
under  the  great  seal,  and  denies  that  the  livings  are  more  thaa 
30  miles  distant  And  upon  that,  issue  is  joined.  On  the  trial, 
it  was  proved,  by  an  actual  adtneasurement,  along  the  turnpike 
road,  that  the  distance  from  church  to  churdi  was  48  miles,  nrom 
parish  to  parish  4.8  miles;  that  the  direct  horizontal  distance^ 
from  church  to  church  was  42  miles,  from  parish  to  parish  38 
miles :  But  that  by  computation  in  the  countnr  the  two  KvingSv 
were  but  29  miles  distant,  and  this  was  the  usual  method  of^  com- 
puting distances  upon  such  dispensations.  Of  which  opinion 
was  the  judge  who  tried  the  cause  and  a  special  jury ;  who  found^ 
a  verdict  for  the  defendant.  It  was  moved  for  a  new  trial,  alleg- 
ing that  the  measured*  distance  was  the  only  one  the  law  coula 
take  notice  of  r  And  the  statute  of  35  Eliz.  c.  6.  was  cited,  wherein 
a  mile  is  declared  to  contain  8  furlongs,  each  fiirlong  40  poles^ 
and  each  pole  16  feet  and  an  half.  (>i  shewing  cause  against  a 
new  trial,  it  was  argued,  that  the  distance  of  the  parishes  is  a 
matter  merely  regulated  by  the  canons  of  the  church,  which  may- 
be directory  in  such  cases  to  the  archbishop,  but  is  not  taken  no- 
tice of  in  tne  statute  of  dispensations,  nor  ever  eaUed  in  question 
in  the  kin^s  temporal  courts :  Therefore  the  issue  is  immaterial/ 
But  if  material,  the  ecclesiastical  laws  must  be  the  rule  in  this 
case,  and  there  the  uniform  practice  has  been  to  go  bv  computed 
miles.  And  the  court  were  clearly  of  opinion,  that  by  the  tem- 
poral law,  the  distance  of  the  churches  is  immaterial ;  and  they 
discharged  the  rule  for  a  new  trial.     Black.  Bep.  968. 

N.R.  In  many  parts  of  England^  as  also  in  Scotland,  the  com- 
puted mOes  most  commonly  run  in  the  proportion  of  about  two 
computed  to  three  measured  miles.  What  has  been  the  originajl 
of  die  difference,  seems  difiicult  to  ascertain. 

[It  has  been  remarked,  that  in  many  parts  of  the  country  the 
computed  miles  are  long  or  short,  in  proportion  to  the  difficulty 
or  ease  of  travelling  the  road.] 

That  he  have  under  him^  in  the  benefice  *where  he  doth  not  residef_ 
^  preacher  UveofuOy  aUawed]    In  pursuance  of  this  canon  (and  notj; 
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^erted  i^  the  fiicnlty  pr  ^ispensatipii,    Gf£itf,  9}  ]« 

And  it  is  fiirttier  proyia«d  ^  Gjr^KTls  47*  (I)#t  wbi^so^Teir  hat^ 

two  benefic^5  ^ball  nifdntain  a  pveacher  lic^ncsed^  in  the  benefice 

where  he  doUi  not  reside ;  except  he  preach  himself  at  both  of 

tfa/^  usuallyr 

^^^^  ^       5*  The  method  which  a  presentee  inii^  pursue  in  order  to  pb-^ 

^spenaif  *  ^^  ^  di^enjKition^  is  as  fouoweth : 

tioBb  He  must  obtain  of  the  bishop  in  whose  diocese  the  liyings  are^ 

two  certificates  of  the  values  in  the  king's  books,  and  the  reputed 
values  and  distance  of  such  livings ;  one  certificate  for  the  arch^ 
bishop,  and  the  other  for  the  lord  chancellor.  And  if  the  livings 
lie  in  two  dioceses  }  then  two  certificates,  as  aforesaid,  are  to  be 
obtained  from  each  bishop,  each  certifying  the  value  iu  the  king*^ 
books,  and  the  reputed  value  of  the  living  in  his  pwn  diocese;; 
and  both  of  them  the  reputed  distance  of  the  two  livings. 

Which  certificates  may  be  in  this  form : 

'^  To  the  most  reverend  father  in  God,  Thomas,  by  divine 
providence  lord  archbishop  of  Canterbury,  primate  of  all  £ng* 
land,  and  metropolitan : 

^^  Whereas  A.  B^  clerk,  master  of  arts,  vicar  of  C  in  the 
county  of  2X  and  in  my  diocese  of  E,  is  presented  to  the  rectory 
pf  JFl  in  the  county  and  diocese  aforesaid :  These  are  therefore  to 
certify  your  grace,  that  the  said  vicarage  of  C,  is  valued  in  the 

king's  books  at ^  is  of  the  reputed  yearly  value  of 

That  the  said  rectory  of  JP.,  is  valued  i|i  the  king's  books  at 
,  is  of  the  reputed  yearly  value  of  '■'  '         And  that  they 

are  distant  from  each  other  about '  miles.    Witness  my 

hand  the   '  day  of  J* 

The  like  to  the  lord  high  chancellor  of  Great  Britain* 

He  must  also  exhibit  to  the  archbishop  his  presentation  to  the 
second  living. 

And  also  bring  with  him  two  papers  of  testimonials  firom  the 
neighbourmg  clergy,  concerning  his  behaviour  aqd  conversation  ; 
one  for  the  archb^iop,  and  the  other  for  the  lord  chanceUorr 

The  form  £^  which  testimonials  may  be  thus : 

*'  To  the  most  reverend  father  in  God,  Thctfnas,  by  divine 
providence,  lord  archbishop  of  Canterbujryj  primate  of  all  Eng- 
land, and  metropolitan : 

*^  We  whose  names  and  seals  are  hereunto  subscribed  and  set, 
do  humbly  certify  your  grace,  that  we  have  personally  known  the 
life  and  behaviour  of  A.  B.  clerk,  master  of  arts,  vicar  of  C.  in 
the  county  of  i>.  and  diocese  of  £.  for  the  space  of  three  years 
[  108  }  i^ow  last  past ;  that  he  hath,  during  the  said  time,  been  of  good 
and  honest  life  and  conversation,  a  faithful  and  loyal  subject  to 
his  majesty  king  George  the  third,  and  hath  not  (so  far  as  we 
know)  held,  written,  or  taught  any  thing,  but  what  the  church  of 
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jEngland  appn>?^9  of  and  namtnins.    Xa  wHoes^  wfaereoi^  wc 

We  hereunto  set  our  bands  lu^d  ^eaUy  this  -^ day  of 

»  the  y^w  of  lord  "  ■"■»■* 

A.B.  rector  of  A*. 
C  D.  vicar  of  B. 
E.  F.  view  of  C/' 

And  be  wist  in  IjIub  maimer  exhibit  to  the  archbiffhop  hi«  let- 
ters of  orders  of  deacon  and  priest. 

And  he  must  also  exhibit  to  the  archbishop,  a  certificate  of  his 
having  taken  the  degree  of  master  of  arts  at  the  least,  in  one  of 
the  universities  of  this  reahn,  under  the  hand  of  the  register  of 
such  university. 

And  in  case  he  be  not  doctor  or  bachelor  of  divinity,  nor  doc-t 
tor  of  law,  nor  bachelor  of  canon  law;  he  is  to  procure  a  quali- 
fication (according  to  the  form  above  expressed)  as  chaplain  to 
some  nobleman,  or  to  some  other  person  impowered  by  law  to 
grant  qualifications  for  pluralities  (which  is  also  to  be  duly  re* 
gistered  in  the  faculty  oflice)  in  order  to  be  tendered  to  the 
archbishop,  according  to  the  statute.  And  if  he  hath  taken  any 
of  the  aforesaid  degrees,  which  the  statute  allows  as  qualifications ; 
he  is  to  procure  a  certificate  thereof  in  the  manner  before-men- 
tioned, and  to  exhibit  the  same  to  the  archbishop.    Ecton^  444. 

After  which,  his  dispensation  is  made  out  at  the  faculty  office ; 
where  he  gives  security  according  to  the  direction  of  the  canon. 
And  afterwards  he  must  repair  to  the  lord  chancellor,  for  con- 
firmation under  the  broad  seal. 

All  which  being  done,  he  is  then  to  apply  himself  to  the  bishop 
of  the  diocese  where  the  living  lies,  for  his  admission  and  insti- 
tution.    Deg*  p.  I.e.  4. 

6.  In  pursuance  of  the  statute  and  canons  aforegoing,  the  form  Fomi  of  a 
of  a  dispensation  is  usually  as  foUoweth :  dispens*- 

"  Thomass  by  divine  providence  archbishop  of  Canterbury,  ^^^ 
^'  primate  of  all  England,  and  metri^litan,  by  authority  f^par- 
^^  liament  lawfiilly  impowered  for  the  purpose  herein  written :  To 
**  our  beloved  in  Christ  A.  B.  derk,  master  of  arts,  of 
**  college  in  the  univer$ity  of  and  also  chaplain  to  the 

^^  right  honourable  C.  lord    ■  health  and  grace.  The  greater 

^^  progress  men  make  in  sacred  learnings  the  greater  encourage* 
*^  ment  they  merit;  and  the  more  their  necessities  are  in  daily  [  109  ] 
<*  life,  the  more  necessary  supports  of  life  they  require*  Upon 
^^  which  considerations,  and  being  moved  by  your  supplications 
^^  in  this  behalf.  We  do  (by  virtue  and  in  pursuance  of  the  power 
^*  vested  in  us  by  the  statutes  of  this  realm)  by  these  presets 
<<  graciously  dispense  with  you ;  that,  together  with  the  rectory 
"  of  the  parish  church  of  in  the  county  of  and 

^*  diocese  of      ■        which  you  now  possess,  the. annual  fruits 
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'<  whereof,  according  to  the  valuation  made  in  the  books  of  first 
*<  fruits  and  tenths  of  ecclesiastical  benefices  remaining  in  the  ex- 
*^  chequer  of  our  sovereign  lord  the  king,  do  not  exceed  the  sum 
it  of  ■  you  may  fi-eely  and  lawfimy  accept,  and  hold  as 
^^  long  as  you  shall  live,  the  rectory  of  the  parish  church  of 

((  in  the  county  of and  diocese  of  ■  not 

**  distant  from  the  former  above miles  or  thereabouts, 

*^  the  annual  fiiiits  whereof  according  to  the  valuation  aforesaid, 
*'  do  not  exceed  the  sum  of  Provided  always  that  in  each 

**  of  the  churches  aforesaid,  as  well  in  that,  from  which  it  shall 
*^  happen  that  you  shall  be  for  the  greater  part  absent,  as  in  the 
**  other,  on  which  you  shall  make  perpetual  and  personal  re- 
*<  sidence,  you  do  preach  thirteen  sermons  every  year  according 
'**  to  the  ordinances  of  the  church  of  England  promulged  in  that 
*<  behalf;  and  do  therein  sincerely,  religiously,  and  reverently 
<<  handle  the  holy  word  of  God ;  and  that  in  me  benefice,  fi*om 
<<  which  you  shall  happen  to  be  most  absent,  you  do  nevertheless 
<<  exercise  hospitality,  two  months  yearly ;  and  for  that  time,  ac- 
*^  cording  to  the  fi*uits  and  profits  thereof,  as  much  as  in  you 
*<  lieth,  you  do  support  andreMeve  the  inhabitants  of  that  parish, 
^^  especially  the  poor  and  needy.  Provided  also,  that  the  cure 
'<  of  the  souls  of  that  church  fi*om  which  you  shall  be  most  ab- 
<<  sent,  be  in  the  mean  time  in  all  respects  laudably  served  by  an 
able  minister,  capable  to  explain  and  interpret  the  principles  of 
the  Christian  religion,  and  to  declare  the  word  of  God  unto 
^^  the  people,  in  case  the  revenues  of  the  said  church  can  con- 
*<  veniently  maintain  such  minister ;  and  that  a  competent  and 
*^  sufficient  salary  be  welt  and  truly  allowed  and  paid  to  the  said 
minister,  to  be  limited  and  allotted  by  the  proper  ordinary  at 
his  discretion,  or  by  us  or  our  successors,  in  case  the  diocesan 
*^  bishop  shall  not  take  due  care  therein.  Provided  nevertheless, 
^  that  these  presents  do  not  avail  you  any  thing,  unless  duly 
r  22Q  -T  *^  confirmed  by  the  king's  letters  patent.  G^ven  under  the  seal 
"  of  our  office  Of  faculties,  this  ■  day  o^*'  &c. 

The  lard  chanceUof's  confirmaiioru 

**  George  the  Fourth,  &c.  To  all  to  whom  tiiese  our  present 
^'  letters  shall  come,  greeting :  We  have  seen  certain  letters  of 
^<  dispensation  to  ihese  presents  annexed;  which,  and  every 
^^  thing  therein  contained,  according  to  a  certain  act  in  that  be- 
<^  half  made  in  the  parliament  of  Henry  the  Eighth  heretofore 
^'  king  of  England,  our  predecessor,  we  have  ratified,  approved^ 
*'  and  confirmed,  and  for  us,  our  heirs  and  successors  we  do 
^'  ratify,  approve,  and  confirm  by  these  presents :  So  that  the 
*'  reverend  A.  B.  clerk,  master  of  arts,  in  the  letters  aforesaid 
^^  named,  may  use,  have,  and  enjoy,. freely  and  quietly,  with  im- 
^^  punity,  ana  lawfully,  all  and  singular  the  things  in.  the  same 
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spedifled,  according  to  the  force,  form,  and  effect  of  the  same, 
without  any  impedmient  whatsoever,  although  express  mention 
of  the  certainty  of  the  premises,  or  of  any  other  gifts  or  grants 
^  by  us  heretofore  made  to  the  said  A.  B.  be  not  made  in  these 
'<  presents;  or  any  other  thing,  cause,  or  matter  whatsoever  in 
<<  any  wise  notwithstanding.  In  testimony  whereof  we  have 
<^  caused  these  our  letters  to  be  made  patent.     Witness  ourself 

**  at  Westminster  the  "■  day  of  — — —  in  the     year 

**  of  our  reign." 

1.  By  55  G.S.  r.  184.  Sched.  Parti,  tit.  S[>i0p^0attOft,  to  Stamp  duty 
hold  two  ecclesiastical  dignities  or  benefices,  or  a  dignity  and  a  ™».<*^peii- 
benefice,  a  stamp  duty  is  imposed  of  40/.  where  either  of  them  \^\^  ^^^ 
shall  be  above  the  yearly  value  of  ten  pounds  in  the  king's  books,  litings. 
and  in  all  other  cases  25/. 

8.  By  the  IS  El.  c.20.  all  chargings  of  benefices  with  cure,  LeasMof 
and  not  impropriated  with  any  pension,  or  with  any  profit  out  plurdiits. 
of  the  same  to  be  yielded  or  taken,  other  than  rents  reserved    [111] 
upon  leases,  shall  be  void.  $  1.  (5) 

9.  By  the  \  JV.  c.  26.  If  the  universities  shall  present  or  nomi-*  Popbh  Ut- 
nate  to  any  popish  benefice  with  cure,  prebend,  or  other  eccle-  ">g»« 
siastical  living,  any  person  who  shall  then  have  anv  other  benefice 

with  cure  of  souls ;  such  presentation  shall  be  void. 


See  Bigamp. 

TIY  Stat.  1  Ja»  c.  11.  If  ary  -person  mthin  his  majestj/s  domi^ 
nions  of  England  and  Wales^  being  married^  shall  marry  any 
person^  thejbrmer  husband  or  wife  being  alive  ;  every  such  offence 
shall  be  felony y  and  the  person  so  offending  shall  su^  death  as  in 
cases  ^felony ;  and  shall  be  tried  in  the  county  where  he  or  she  was 
apprehended,  as  if  the  o£fence  bad  been  committed  in  such 
county. 

Provided,  that  this  shall  not  extend  to  any  person,  whose  hus" 
band  or  wife  shall  be  continually  remaining  beyond  the  seas  for 
seven  years  together : 

Or  whose  husband  or  wife  shall  absetU  him  or  her  self  the  one 
from  the  other,  for  seven  years  together,  in  am/ part  within  his  nut" 
jestjfs  dominions,  the  one  of  them  not  knowing  the  other  to  be  living 
within  that  tin^p 

Provided  also^  that  this  shall  not  extend  to  any  person  that 

(5)  This  act  is  repealed  as  to  leasees  by  57  G.  3.  c.  99.  §  1.  See 
\nm9^  nole4. 
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sbaH  be  at  the  time  qfmch  marriage  divorced  by  any  sentence  in  the 
ecclesiastical  court : 

Or,  to  any  person  where  the  former  marriage  bath  be«i  by 
sentence  in  the  ecclesiastical  court  declared  to  be  void  and  of  no 
effect: 

Nor  to  any  person  by  reckon  of  any  former  marriage  had  or  made 
mthin  age  ^consent. 

Provided  also,  that  no  attamder  for  this  offence  made  felony 
by  this  act,  shall  work  any  corruption  of  blood,  loss  of  dower, 
or  disinherison  of  heirs. 

If  any  person  within  his  majeshfs  dominions  of  England  and 
Wales']  If  the  first  marriage  was  beyond  sea,  and  the  latter  in 
[  112  ]  England,  the  party  may  be  indicted  here,  because  the  latter 
marriage  makes  the  offence ;  but  if  the  first  marriage  was  in 
England,  and  the  latter  beyond  sea,  it  seemeth  that  the- offender 
cannot  be  indicted  here,  because  the  offence  was  not  within  the 
kingdom.     Kely.  79,  80.  (6) 

Being  married]  TTiis  extendeth  to  a  marriage  defacto^  or  void- 
able by  reason  of  consanguinity,  affinity,  or  such  like ;  for  it  is 
a  marriage  in  judgment  of  law  until  it  be  avoided;  and  there- 
fore though  neither  marriage  be  dejure^  yet  they  are  within  this 
statute.     3  Inst.  88. 

Shall  marry  any  person^  the  former  husband  or  wife  being  alive] 
If  a  man  marrieth  a  wife,  and  then  marrieth  another  the  former 
wife  being  living,  and  then  such  first  wife  dying  he  marrieth  a 
third,  the  second  wife  being  living ;  tills  marrying  of  the  third  is 
not  felony,  because  the  marriage  with  such  second  wife  was 
merely  void :  but  otherwise  it  would  have  been  if  he  had  mar- 
ried the  third,  the  first  and  true  wife  being  living.    1  H,H.  693. 

Every  such  offence  shaU  be  felony]  And  such  second  marriage 
is  merely  void.     3  Inst.  88. 

And  the  person  so  (^hiding  shall  staffer  death  as  in  cases  of 
felony]  Yet  he  shall  have  the  benefit  of  clergy;  the  same  being 
not  excluded  by  express  words.     2  Inst.  89. 

And  shall  be  tried]  The  first  and  true  wife  is  not  to  be  allowed 
as  a  witness  against  the  husband ;  but  it  seemeth  clear,  that  the 
second  wife  may  be  admitted  to  prove  the  second  marriage, 
being  not  so  much  as  his  wife  de facto.     1  H.H.  693. 

In  the  county  where  he  or  she  was  apprehended]  This  is  added 
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(6)  And  such  felony  is  not  by  the  common  law  triable  here  in 
England,  Kelynge's  Rep.  79.  cited  by  Sir  Edw.  Simpson  in  Scrimshire 
V.  Scrimshire,  29  July  1752,  reported  2  Hagg.  Rep.  416,  1  Sid.  Rep. 
171.  S.  C.  Thus  the  acts  11  &  12  ^.  3.  c.  12.  and  42  G.  3.  c.S5.  were 
passed  to  try  and  punish  in  Great  Britain  persons  holding  public  em- 
ployments, for  offences  committed  abroad :  and  see  Tyr.  Sf  Tyn. 
Digest  of  the  Statutes^  tits.  East  India  Company  ^  Oaths  f  Piracy  ^  Sfc.  Sfc. 


only  cumulative ;  for  he  may  be  indicted  where  the  second  niar- 
riage  was,  though  he  be  never  apprehended ;  and  so  be  pro- 
ce^ed  against  to  outlawry.     1  H.H.  694. 

l^aU  not  extend  to  any  person  *whose  husband,  or  wife  shall  be 
continually  remaining  beyond  the  seas  for  seoen  years  together^ 
And  in  this  case  notice  that  he  or  she  is  living,  is  not  material, 
in  respect  of  the  commorancy  beyond  sea.     3  Inst,  88. 

Beyond  the  seas']  And  this,  although  it  be  within  the  king's 
dominions ;  as  in  New  England  or  Ireland.     1  H.H.  693. 

Or  whose  husband  or  itdjfe  shall  absent  him  or  herself  the  one 

from  the  other ^  for  seven  years  together ^  in  any  part  within  his  ma^ 

jesttfs  dominions^  the  one  of  them  not  knowing  the  other  to  be  living 

within  that  time]  So  that  in  this  case  notice  is  material,  and 

maketh  the  offence.     S  Inst.  88. 

Shall  not  extend  to  any  person  that  shall  be  at  the  time  of  such    [  113  3 
marria^  divorced  by  any  sentence  in  the  ecclesiastical  court]  And 
this  is  mtended  a  divorce  not  a  a  vinculo  matrimonii^  for  then 
without  the  aid  of  any  proviso  either  may  freely  marry ;  but  it 
must  be  intended  of  divorces  a  mensa  et  thoi^o.     1  H.  H.  694. 

Nor  to  any  person  by  reason  of  any  former  marriage  had  or 
made  within  the  age  of  consent]  If  the  man  be  above  fourteen 
and  the  wife  under  twelve,  or  if  the  wife  be  above  twelve  and  the 
man  under  fourteen^  yet  may  the  husband  or  wife  so  above  the 
age  of  consent  disagree  to  the  espousals,  as  well  as  the  party  that 
is  under  the  age  of  consent;  for  the  advantage  of  disagreement 
mast  be  reciprocal.  And  so  it  was  resolved  by  the  judges  and 
civilians,  T.  4:2  El.  in  the  king's  bench,  in  a  writ  of  error  between 
Babington  and  Warner.  «  So  as  if  either  party  be  within  age  of 
consent,  it  is  no  former  marriage  within  this  act.     S  Imt.  89. 

H.  4  G.  StrutviU^s  case.  By  Parker  chief  justice :  Where  a 
woman  marries  a  second  husbmd,  the  first  husband  being  alive, 
and  the  second  not  privy ;  as  to  what  she  acquired  during  the 
cohabitation,  she  shall  be  esteemed  as  a  servant  to  the  second 
husband,  who  is  entitled  to  the  benefit  of  her  labour. 

[This  act  having  proved  ineffectual  to  restrain  such  offences, 
the  35  G.  3.  c.  67*  subjects  persons  who  marry,  the  former  hus- 
band or  wife  being  alive,  to  the  penalties  inflicted  on  those  who 
are  convicted  of  grand  or  petit  larceny.  They  may  now  there- 
fore be  trariSjported  for  the  term  of  seven  years,  or,  if  males, 
confined  to  hard  labour  on  board  the  hulks  [see  56  Gf.  3.  c.  27. 
§9.  53  G.  3.  c.  162.];  and  if  they  return  before  the  expiration 
of  the  term  for  which  they  are  sentenced,  are  to  suffer  death,  and 
may  be  tried  either  in  the  county  where  they  were  convicted,  or 
in  that  in  which  they  are  apprehended*} 
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See  Digest  of  the  Statuiesy  and  Index  thereto^  tit  Papist^ 

I.  Papal  incroachments  in  this  realm. 
II.  Popish  jurisditt ion  ahoUshed. 

III.  Peter-pence  ahoUshed. 

IV.  First  fruits  and  tenths  taken  from  the  pope. 
V.  The  pope^s  presentation  to  benefices. 

[  114.  ]  VI.  Appeals  to  Rome. 

VII.  Bringing  bulls  and  other  ifistrumentsfrom 

Rome. 
VIII.  Popish  books  and  relicks. 
IX.  Jesuits  and  popish  priests. 
X.  Saying  or  hearing  mass. 
XI.  Frequenting  conventicles. 
XII.  Foreign  education  qf  papists. 
XIII»  Popish  children  qf  papists. 
XIV.  Protestant  children  qf  papists. 
XV.  Papists  not  repairing  to  church. 
XVI.  Perverting  others^  or  being  perverted  to 

popery. 
XVII.  Entering  into  foreign  service. 
XVIII.  Reftcsing  the  oaths  and  subscriptions. 
XIX.  Armour  and  ammunition. 
XX.  Horses. 
XXI.  Popish  baptism*^ 
XXIL  Popish  marriage. 
XXIII.  Popish  burial. 
XXIV.  Heirs  qf  popish  recusants. 
XXV.  Popish  wife  recusant  convict. 
XXVI.  Popish  servants  or  sojourners. 
XXVII.  Popish  schoolmasters. 
XXVIII.  Papists  shall  not  succeed  to  the  crown  qf 

this  realm. 
XXIX.  Papists  shall  not  Bit  in  either  house  qfpar* 

Uament. 
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XXX.  Papists  [recusants  convict^  shall  not  present 

to  benefices. 
XXXI.  — —  shall  he  as  excommunicated. 
XXXII.  — —  shaU  not  repair  to  court. 

XXXIII.  shall  not  come  within   ten  miles  of 

London. 

XXXIV.  —  shaU  not  remove  ahwejive  miles  from 

their  habitation. 

XXXV.  shall  be  disabled  as  to  laWj  physick^ 

and  qffices. 
XXXVI.  (A)  —  shaU  not  be  executors^  adminis^ 

tratorSf  or  guardians. 

XXXVI.  (B) to  enjoy  lands,  must  take  and  sub-   [  1 15  ] 

scribe  the  oath  prescribed  by  ISO.  3.  c.60. 
XXXVII.  InrolUng  deeds  and  mils  of  papists. 
XXXVIII.  Registering  estates  of  papists. 
XXXIX.  Papists  to  pay  double  taxes. 

XL.  Lands  given  to  superstitious  uses  [^Jbund- 
ations  of  popish  schools,  monasteries,  col- 
leges, Sfc.^ 
XLI.  Presentment  qf  papists  to  the  courts  spiritual 
and  temporal. 
XLI  I.  Informations  against  papists  not  restrained 

to  the  proper  county. 
XLIII.  Peers  how  to  be  tried  in  cases  qfrecusancy* 
XLIV.  Papists  conforming. 
XLV.  Saving  qfthe  ecclesiastical  jurisdiction. 
[XLVI.  Summary  qfthe  SI  G.  3.  c.  32.] 

I.  Papal  incroachments  in  this  realm. 

i.  THHERE  doth  not  appear  much  of  the  pope's  power  in  this 
reahn  before  the  conquest  But  the  pope  having  favoured 
«nd  supported  king  William  the  first  in  his  invasion  of  this 
kingdom,  took  that  opportunity  of  enlarging  his  incroachments, 
Bnd  in  this  king's  reign  began  to  send  his  legates  hither;  and 
prevailed  with  Henry  the  first  to  give  up  the  £)nation  of  Jbishop- 
ncb ;  and  in  the  time  of  kmg  Stepbea  gained  the  prerogative 
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of  appeids^  and  in  the  time  of  Henty  the  ieconA  eis^eifipted  all 
clerks  from  the  secular  power.    1  Hcno.  49^  50. 

2.  And  not  long  after  this,  by  a  general  excommunication  of 
the  king  and  people  for  several  years,  because  they  would  not 
suffer  an  archbishop  to  be  imposed  upon  them ;  king  Jchn  was 
reduced  to  such  straits,  that  he  was  obliged  to  surrender  his 
kingdoms  to  the  pope,  and  to  receive  them  again,  to  hold  of  him 
for  the  rent  of  a  thousand  marks.     1  Haw.  50. 

3.  And  in  the  following  reign  of  Henry  the"  third ;  partly 
from  the  profits  of  our  best  church  benefices,  which  were  gene- 
rally given  to  Italians  and  others  residing  at  die  court  of  Rome, 
ana  partly  from  the  taxes  imposed  by  the  pope,  there  went 
yearly  out  of  the  kingdom  70,000/.,  an  immense  sum  in  those 
days.^wl  Haw.  50. 

4.  ine  nation,  being  under  this  necessity,  was  obliged  to  pro- 
vide for  the  prerogative  of  the  prince  and  the  liberties  of  the 
people,  by  many  strict  laws ;  as  will  appear  in  the  following  sec- 
tions.    1  Haw.  50. 

[  116  ]  [The  rigour  of  these  laws  has  been  much  softened  by  the 
31  G.  S.  C.S2.  in  favour  of  such  papists  as  shall  qualify  them- 
selves in  the  manner  prescribed  by  that  act;  but  such  as  shall 
refuse  or  neglect  to  take  and  subscribe  the  oath  and  declaration 
therein  mentioned,  (for  which  vid.  in/ra^  XLVI.  and  iS)dt|^$, 
20.  B.)  still  remain  liable  to  the  penalties  and  inconveniences 
hereafter  stated ;  some  of  which  attach  upon  pcpish  reaisantSy 
aud  some  upon  popish  recusants  cotvdct.'] 

II.  Popish  jurisdiction  abolished^ 

1.  Art.  SI.  The  bishop  of  Rome  hath  no  jurisdiction  in  this 
realm  of  England. 

2.  Can.  1.  All  ecclesiastical  persons  shall  faithfully  keep  and 
observe,  and  (as  much  as  in  them  liedi)  shall  cause  to  be  ob- 
served and  kept  of  others,  all  and  singular  laws  and  statutes 
made  for  restoring  to  the  crown  of  this  kiilgdom  the  ancient 
jurisdiction  over  the  state  ecclesiastical,  and  abolishing  all 
foreign  power  repugnant  to  the  same.  And  all  ecclesiastical 
persons  having  cure  of  souls,  and  all  other  preachers  and  readers 
of  divinity  lectures,  shall  to  the  utmost  of  their  wit,  knowledge, 
and  learning,  purely  and  sincerely,  without  any  colour  of  dis- 
simulation, teac^h,  manifest,  open  and  declare^  four  times  a  year 
at  least,  in  their  seimons  and  other  collations  and  lectures,  that 
all  usurped  and  foreign  power  (f€H*asmuch  as  the  same  hath  no 
estabMshment  nor  ground  by  the  law  of  God)  is  for  most  just 
csusiies  taken  away  and  abolished ;  and  that,  therefoi'e^  no  manner 
of  obedi«n«e  or  subftection  ii  due  unto  any  such  fonei^  jpowei^ 
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S.  By  the  26  /£8.  c.  1.  The  king  shall  be  taken  as  the  only 
supreme  head  in  earth  of  the  church  of  England,  and  shall  have 
and  enjoy  annexed  to  the  imperial  crown  of  this  realm,  all  ho- 
nours, d^nities,  pre-eminences,  jurisdictions,  privileges,  authori-* 
ties,  immunities,  profits,  and  commodities  to  the  said  dignity  of 
supreme  head  of  the  same  church  belonging;  and  shall  have  power, 
from  time  to  time,  to  visit,  repress,  redress,  reform,  order,  correct, 
restrain,  and  amend  all  such  errors,  heresies,  abuses,  offences, 
contempts,  and  enormities,  which  by  any  spiritual  authority  may 
lawfidly  be  reformed,  repressed,  ordered,  redressed,  corrected, 
restr^ned,  or  amended ;  any  usage,  custom,  foreign  laws,  foreign 
authority,  prescription,  or  any  other  thing  to  the  contrary  not- 
withstanding. 

4.  And  by  the  S5H.S.  c.3.  Whereas  the  king  hath  heretofore   [117] 
been,  and  is  jusdy,  lawfully,  and  notoriously  known,  named,  pub- 
lished, and  declared  to  be  kinff  of  England,  France^  and  Ireland, 
defender  of  the  &ith,  and  of  the  church  of  England,  and  also  of 
Ireland,  in  earth  supreme  head,  and  hath  justly  and  lawfully  used 

the  title  and  name  thereof;  it  is  enacted,  that  all  his  majest}r's 
subjects  shall  from  henceforth  accept  and  take  the  same  his  ma^ 
jesty's  style  as  it  is  declared  and  set  forth  in  manner  and  form 
following ;  viz,  Henty  the  eighth^  by  the  grace  qf  God,  king  of 
Englandj  France,  and  Ireland,  defender  (^  the  faith,  and  of  the 
church  ff  England,  and  also  of  Ireland,  in  earth  the  supreme  head : 
and  the  said  style  shall  be  for  ever  united  and  annexed  to  the  . 
inqierial  crown  of  this  realm. 

5.  And  by  the  1  Eliz.  c.  1.  To  the  intent  that  all  the  usurped 
and  foreign  power  and  authority,  spiritual  and  temporal,  may  for 
ever  be  clearly  extinguished,  and  never  to  be  used  or  obeyed 
within  this  realm ;  it  is  enacted,  that  no  foreign  prince,  person, 
prelate,  state,  or  potentate,  spiritual  or  temporal,  shall  at  any  time 
use,  enjoy,  or  exercise  any  manner  of  power,  jurisdiction,  su- 
periority, authority,  pre-eminence,  or  privilege,  spiritual  or  eccle- 
siastical,  within  this  realm ;  but  the  same  shaU  be  clearly  abolished 
for  ever :  any  statute,  ordinance^  custom,  constitutions,  or  any 
other  matter  or  cause  whatsoever  to  the  contrary  notwithstand- 
ing.    §  16. 

And  such  jurisdictions,  privile^s,  superiorities,  and  pre- 
eminences, spiritual  and  ecclesiastical,  as  by  any  spiritual  or 
ecclesiastical .  power  or  authority  hath  been  heretofore  or  may 
lawfully  be  exercised  or  used,  for  the  visitation  of  the  ecclesiastical 
state  and  persons,  and  for  reformation,  order,  and  correction  of 
die  same,  and  of  all  manner  of  errors,  heresies,  schisms,  abuses, 
offences,  contempts,  and  enormities,  shall  for  ever  be  united  and 
annexed  to  the  imperial  crown  of  this  realm.     $  !?• 

And  for  the  utter  extinguishment  of  all  foreign  and  usurped 
power  and  authority,  it  is  enacted ;  that  if  any  person  shall  by 
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writingy  printiDg,  teaching,  predchin^  express  words,  deed  or 
act,  advisedly,  maliciously  and  directly  affirm,  hold,  stand  with, 
set  forth,  maintain  or  defend  the  authority,  pre-eminence,  power, 
or  jurisdiction,  spiritual  or  ecclesiastical,  of  any  foreign  prince, 
prelate,  person,  state,  or  potentate  whatsoever,  heretofore  claimed, 
used,  or  usurped  within  this  realm;  or  shall  advisedly,  maliciously, 
and  directly  put  in  use  or  execute  any  thing,  for  the  extolling, 
advancement,  setting  forth,  maintenance  or  defence  of  any  such 
[  118  ]  pretended  or  usurped  jurisdiction,  power,  pre-^eminence,  and  au- 
thority, or  any  part  thereof;  he,  his  abettors,  aiders,  procurers, 
and  counsellors,  being  thereof  attainted  according  to  the  true 
order  and  course  of  the  common  laws  of  this  realm,  shall  for  the 
first  ofience  forfeit  to  the  king  aU  his  goods  and  chattels,  as  well 
>  real  as  personal ;  and  if  he  have  not  goods  worth  201.  he  &hall 

also  be  imprisoned  for  a  year ;  and  also  all  the  ecclesiastical  pro- 
motions of  every  spiritual  person  so  offending  shall  be  void :  for 
the  second  offence  shall  incur  a  praemunire :  and  for  the  third 
offence  shall  be  guilty  of  high  treason.  But  no  person  shall  be 
molested  for  any  offence  by  preaching,  teaching,  or  words,  unless 
he  be  indicted  within  one  half  year.  And  no  person  shall  be  in- 
dicted or  arraigned  for  any  offence  adjudged  by  this  act,  unless 
there  be  two  sufficient  witnesses  or  more,  to  testify  the  o£Eence ; 
and  the  said  witnesses,  or  so  many  of  them  as  shall  be  living,  and 
within  the  realm  at  the  time  of  the  arraignment,  shall  be  brought 
forth  in  person  face  to^&ce  to  give  evidence,  if  the  party  require 
it.  And  if  any  person  shall  happen  to  give  relief,  aid,  or  comfort^ 
to  a  person  o&nding  in  any  such  case  of  praemunire  or  treason ; 
this  shall  not  be  taken  to  be  an  offence,  unless  there  be  two  su& 
j&cient  witnesses  openly  to  testify,  that  the  person  had  notice  and 
knowledge  of  the  offence  committed.  §  27,  28,  29,  SO,  SI.  S7,  S8. 
And  by  the  23  El.  r.  1.  §  8.  The  justices  of  the  peace  may  in- 
quire of  offences  within  thb  act  (hit  not  hear  and  determine  the 
same)y  within  a  year  and  a  day  after  the  offence  committed* 

6.  And  by  the  SEl.  c.\.  (which  act  is  reouired  to  be  read  at 
every  quarter  sessions,  leet  and  law  day,  and  once  in  every  term 
in  the  open  hall  of  every  house  of  court  and  chancery),  if  any 
person  shall  by  writing,  printing,  preaching,  or  teaching,  deed  or 
acty  advisedly  and  wittingly  hold  or  stand  with,  to  extol,  set  forth, 
maintain,  or  defend  the  authority.  Jurisdiction,  or  power  cf  the 
bishop  of  Rome  or  of  his  see,  heretofore  claimed,  used,  or  usurped 
within  this  realm ;  or  by  any  speech,  open  deed,  or  act,  advisedly 
and  wittingly  attribute  any  such  manner  of  jurisdiction,  authority, 
or  pre-emmence  to  the  said  bishop  or  see  of  Rome  within  tlds 
realm :  he,  his  abettors,  procurers,  and  counsellora,  and  also  their 
aiders,  assistants,  and  comforters,  upon  purpose  and  to  the  in-% 
tent  to  set  forth  further  and  extol  the  said  usurped  power,  being 
thereof  lawfully  indicted  or  pres^ted  within  one  year,  and  coih 
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victed  or  attainted  at  any  time  after,  diaQ  incur  i^  praemumre) : 
And  as  well  justices  of  assize  iri  their  circuits,  aa  Justices  of  the 
peace  in  their  quarter  or  Open  sessions^  may  inquire  thereof  as  of 
other  offences  against  the  peace,  and  shall  certify  every  present- 
ment thereof  into  the  king's  bench  within  forty  days^  if  the  term 
be  then  open ;  if  not^  at  the  first  day  of  the  fbll  term  next  fol- 
lowing the  said  forty  days ;  on  pain  of  100/. :  and  the  justices  of 
the  knag's  bench  shall  hear  and  determine  the  same^  as  in  other 
cases  of  prasmunire.  And  for  the  second  oifence,  such  person 
shall  be  guilty  of  hi^h  treason :  Bttt  not  to  work  corruption  of 
blood,  disherison  of  heirs,  or  forfeiture  of  dower.  Provided  that 
the  charitdble  giving  of  reascmable  alms  to  any  ofiender,  without 
fraud  or  eovm,  didl  not  be  deemed  any  such  abetment,  pro- 
curings  CDunsellingy  aiding,  assisting,  or  comforting,  as  thereby  to 
incur  any  pain  or  forfeiture. 

His  abettor^  proeurersy  and  eounseUorij  and  also  their  aiders^ 
uiskUtntSj  and  con^brten.^  An  mdictment  agaiiist  any  such  per- 
son must  be,  knowing  the  princq)al  to  be  a  maintainer  of  the  ju- 
risdiction of  the  pope;  and  to  say,  against  thejbrm  of  the  statute 
only,  is  not  sufficient     1  H.H.  332. 

CharitaUe  giving  of  reasonable  alms.2  This  special  clause  of 
giving  aloas  not  to  make  an  aider  or  comferter,  if  the  ahns  be 
reasonable  and  without  covin,  though  the  offender  be  not  im- 
prisoned nor  under  bail,  seems  to  be  but  agreeable  to  the  com- 
moik  law-;  and  llierefore  it  seems  even  by  the  common  law,  if  a 
phyrician  <»*  surgeon  minister  help  to  an  offender  sick  or  woandedy 
thoagh  he  know  him  to  be  an  offender  even  in  treason,  this  makes 
him  not  a  triator,  for  it  is  done  upon  the  account  of  commoft  hu- 
nianiiy;  but  it  wiU  be  misprison  of  treason,  if  he  know  it,  and  do 
not  discover  hifflk     lH.H.S3^. 

7.  Finally,  by  the  S^Jou  c^4.  If  any  person  shaH,  either  upon 
the  sea%  at  beyond  the  seas,  or  in  any  other  pliacie  within  the 
Icii^s  doiBHiions^  put  in  practice  to  abi^ve,  persuade^  or  widi«> 
draw  ai^  of  Ms^  majesty's  aub^cta  from  their  natural  obedience 
^  to  reeoMSe  tiiem  «d  iSxe  pope  or  see  of  Rome,  or  to  any  other 
prince,  stated  or  potentate;  or  i^afl  be  willingly  so  absDlvted  or 
withdrawn  aa  aforesaid^  or  v(4flingly  reconcile^  or  nhalk  pvottiise 
ebe£ence  Uymy  sUch  preta^led  authority,  prince,  stat^  or  po- 
tentate ;  he,  his  procurers  and  counsellors,  aidens  and  mtdntainier^ 
knowing  the  same,  shall  be  guilty  of  high  treason.     $22,23. 

But  this  shall  not  extend  to  any  person  who  shall  be  re- 
conciled to  IJie  pope  or  see  of  Rome  (for  and  touching  the  point 
of  so  being'r^eoneited  onPf>  thad  9&allretui!ti  intothia  i^eahn,  and  t  ^^^  ] 
thereupon  witinn  six  day9  bdbre  iSie  bishc^  of  the  diocese'  or  two 
j^s(ieea  of  the  peace  of  the  coimty  where  he  shaU  aorrive^  submit 
liiniself  and  t^  tbe  oadis  (of  allegiance  and  supremacy^  1  fV^ 
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sessA.  C.S.):  which  oaths  the  said  bishop  or  justices  shall  certify 
at  the  next  sessions,  on  pain  of  4fOL     §  24. 

And  persons  shall  be  tried  for  these  oflences,  at  the  assizes  of 
that  county,  or  in  the  king's  bench,  and  be  there  proceeded 
against  as  if  the  treason  had  been  committed  in  the  county  where 
the  person  shall  be  taken.     §  25. 

III.  Peter-pence  abolished. 

FetcT'^ence  was  an  annual  tribute  of  one  penny,  paid  at  Rome 
out  of  every  family  at  the  feast  of  St.  Peter.     Gibs.  87. 

And  this,  Ina  uie  Saxon  king,  when  he  went  in  pilgrimage  to 
-Rome  about  the  year  740,  gave  to  the  pope,  partly  as  alms,  and 
^partly  in  recompence  of  a  house  erected  in  Rome  for  English 
pilgrims.  God.  111.  356. 

And  this  continued  to  be  paid  generally  .until  the  time  of  king 

Henry  the  eighth,  when  it  was  enacted,  that  from  thenceforth  no 

•person  shall  pay  any  pensions,  censes,  portions,  peter-pence,  or 

\any  other  impositions,  to  the  use  of  the  bishop  or  see  of  Rome. 

25  H.  8.  c.  21. 

IV.  First  fruits  and  tenths  taken  from  the  pope. 

.  First  fruits^  annates,  or  primitise,  are  the  first  fruits  after  the 
avoidance  of  ^very  spiritual  living  for  one  whole  year.  These 
have  been  paid  of  very  ancient  time  ;  for  amonffst  the  laws  of 
king  Ina,  who  began  his  reign  in  the  year  712,  mere  is  an  order 
for  the  payment  thereof.  But  the  pope  did  not  obtain  to  have 
them  appropriated  to  himself,  until  ^ler  the  reign  of  king  Ed- 
ward the  first.  4  Inst.  120.  God.  Introd.  49;  Degge  P.  2.  c.  15. 
Tenths^  decimse,  are  the  tenth  part  of  the  yearly  value  of  all 
«cclasiastical  livings.  This  payment  was  exacted  from  the  clergy 
by  the  pope  in  the  reign  of  king  Edward  the  first ;  and  was  some* 
jtim'es  granted  by  the  pope  to  the  kings  of  this  realm,  especially 
for  the  aid  of  the  holy  land:  but  afterwards  these  tenths  became 
wholly  appropriated  to  the  see  of  Rome.  4flnst.  120,  121. 
£  121  ]  ^^t  by  the  26  H.  8.  c.  5.  {z)  The  revenues  of  the  first  fiiiits 
and  tenths  are  for  ever  annexed  to  the  imperial  crown  of  this 

reahn.    (See  iFit:0t  iFruitfii  mtti  %m^0,) 

V.  The  pope*  s  presentation  to  benefices. 

1.  By  the  25  Ed.  3.  st.  6.  If  any  reservation,  collation,  or  pro- 
vision be  made  by  the  court  of  Rome,  of  any  archbishoprick, 
bishoprick)  dignity,  at  other  benefice,  in  disturbance  of  the  right- 

(z)  And  also  by  1  EL  c.  4. 


fill  donors ;  the  king  shall  present  for  that  time,  if  such  donors 
shall  not  themselves  exercise  their  right.  And  if  persons  lawfully 
presented  shall  be  disturbed  by  such  provisors ;  then  the  said 
provisors,  their  procurators,  executors,  and  notaries,  shall  be 
attached  by  their  body,  and  brought  in  to  answer,  and  if  they  be 
convict,  they  shall  abide  in  prison  without  bail,  till  they  have 
made  fine  to  the  king  and  gree  to  the  par^  grieved ;  and  before 
they  be  delivered,  they  shall  make  full  renunciation,  and  find 
surety  that  they  shall  not  attempt  such  things  in  time  to  come. 
And  if  they  cannot  be  found,  the  exigent  sh^  go  against  them. 

2.  By  the  38  Ed.  3.  st.  2.  To  cease  the  perils  that  shall  happen, 
because  of  provisions  of  benefices ;  it  is  ordained,  that  all  persons 
obtaining  such  provisions,  shall  be  punished  according  to  the 
aforesaid  statute  of  the  25  Ed,  3.  and  they  who  cannot  be  at- 
tached, if  they  appear  not  in  two  months,  shall  be  punished 
according  to  the  statute  of  provisors  of  the  27  Ed.  3.  c.  1.  {kerecifter: 

3.  By  the  12  iZ.  2.  c.  15.  No  person  shalFpass  or  said  out  of/ 
thereabn,  without  the  King's  licence,  to  provide  for  himself  a 
benefice ;  on  pain  that  such  proviso  shaH  be  out  of  the  king^s^. 
protection,  and  the  benefice  to  be  void; 

4.  And  by  the  13  IL  2.  st.  2.  c.  2.  If  any  shalF  accept  a  bene-*^ 
fice  contrary  to  the  statute  of  the  25  Ed.  3.  st.  6;  he  shall  be  ba- 
nished out  of  the  realm  forevar,  and  his  lands  and  goods  forfeited^' 
to  the  kiiig. 

5.  By  me  3^  R.  2.  c.  3.'  No  person  shall  take  to  ferm  any 
benefice  of  an  alien,  without  the  king's  licence :  nor  shall  convey 
money  out  of  the  realm  for  such  ferm,  on  pain  of  being  punished 
as  by  the  statute  of  provisors  of  the  27  Ed.  5. 

6.  And  by  the  7  /?•  2.  c.  12.  If  any  alien  shfJl  purchase  and- 
occupy  any  benefice  without  the  king's  licence,  he  shall  be  com- 
prised within  the  statute  of  the  3  J?.  2.  c.  3.  and  moreover  shall?  [  122  ] 
incur  the  forfeitures  of  the  25  Ed.  3.  st.  5.  c.  22.  {that  he  shall  bt 

out  (^thekin^s protection.) 

7.  And  fihallyj  by  the  16  R.  2:  c.  5.  which  is  the  famous  sta- 
tute called  the  statute  qfpramunire;  if  any  shall  purchase  or  pur- 
sue, in  the  court  of  Rome  or  elsewhere,  any  translation  of  any 
prelate  out  of  the  realm,  or  fi*om  one  bishoprick  to  another, — 
he  shall  be  put  out  of  the  king's  protection,  his  lands  and  goods 
forfeit  to  the  king,  and  shall  be  attached  by  his  body  if  he  may 
be  found,  and  brought  before  the  king  and  his  council,  there  to 
answer,  or  else  process  to  be  made  gainst  him  by  praemunire 
&cia5,  as  in  other  statutes  of  provisors. 

Shall  be  put  out  of  the  king's  protection.']  By  these  words,  the 
persons  attainted  in  a  writ  of  praemunire,  are  disabled  tx>  have 
any  action  or  remedy  by  the  king's  law  or  the  king's,  writs ;  for 
the  law  and  the  king's  writsr  are  the  things  whereby  a  man  is 
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protected  and  aided;  so  as  he  who  is  out  of  the  king'^  protec- 
tion is  out  of  the  aid  and  protection  of  the  law.     3  Jnsf^  ]12$» 

VI.  Appeals  to  Rome. 

1  •  The  statutes  concerning  the  prohibition  of  ^peals  to  Rome* 
are  but  declaratory  of  the  andent  law  of  the  realm.  4  Inst,  S^Oy 
341. 

2.  The  first  attempt  of  any  appeal  to  the  see  of  Rome  out  of 
Enfidand  was  by  Anselm,  archbishop  of  Canterbury,  in  the  reigo 
of  William  Runis :  and  yet  it  took  no  effect.     4  Inst.  341. 

And  the  same  is  opposed  by  the  statutes  following: 

S.  By  the  27  Ed.  3.  c.  I.  called  the  statute  of  provisorss  All 
the  people  of  the  king's  ligeance,  which  shall  draw  any  out  of  the 
realm  in  plea,  whereof  the  cognizance  pertaineth  to  the  king's 
court,  or  of  things  whereof  judgments  be  given  in  the  king's  courts 
or  which  do  sue  in  any  other  court,  to  defeat  or  impeach  the 
judgments  given  in  the  king's  court,  shall  have  a  day  containing 
the  space  of  two  months  by  warning  to  be  made  to  them,  to  ap- 

ftear  before  the  king  and  his  cpuncil,  or  in  bis  chancery,  or  be- 
bre  the  king's  justices  of  the  one  bench  or  the  other,  to  answer 
tp  the  king  tor  the  contempt.  And  if  they  cpme  not  at  the  day 
to  be  at  die  lawy  they,  their  procurators,  attomies,  executorsy 
If  otaries  and  maintainers,  shall  be  put  out  of  the  king's  protectipn, 
and  their  lands  and  goods  forfeit  to  the  king,  and  their  bodies 
[  123  3  (wheresoever  they  may  be  found)  shall  be  taken  and  imprisoned 
and  ransomed  at  the  king's  will :  And  upon  the  same  a  writ  shall 
be  made  to  take  them  by  their  bodies,  and  to  seize  their  lands 
and  goods  into  the  king's  hands ;  and  if  it  be  returned  that  they 
be  not  found,  they  shfdl  be  put  in  eidgent  and  outlawed. 

4.  By  the  38  JEd.  3.  st.  2,  To  cease  the  jperils  that  shall  hap* 
pen,  because  of  citations  out  of  the  court  of  Rome,  upon  causes 
whose  cognizance  pertaineth  to  the  king's  court,  it  is  ordained, 
that  all  persons  obtaining  such  citations  shall  be  punished  aeconl- 
ing  to  the  statute  of  the  25  Ed.  S.  st.  6.  {above  recited);  and  thev 
Yfho  caimot  be  attached,  if  they  appear  not  in  two  months,  shall 
be  punished  according  to  the  foresaid  statute  of  provisors.  Aud 
the  king,  clersy,  apd  laity  do  jjuutually  engage  to  stand  by  o^ 
pother  in  defence  of  this  act. 

5.  By  the  13  B.  2.  st,  2.  c.  3.  If  any  person  shall  bring  or  seD4 
i^to  the  realm  i^^y  summons,  sentences.,  or  excommunications 
against  any  person  ^  executing  th^  statute  of  provisors,  h^  i^hall 
be  imprisoned,  aiid  forfeit  his  lands  and  goods,  and  incur  the 
pain  of  life  and  member:  And  if  any  prebte  make  execution 
thereof,  bis  temporalties  shall  be  taken  into  the  king's  hmdfi; 
and  if  finy  person  of  lei^s  e^taijt^  thau  a  preHe  make  aucb  (@se^u^ 


tion,  he  shall  be  imprisoned,  and  make  fine  and  ransom  by  the 
discretion  of  the  king's  council. 

6.  By  the  statute  of  praemunire,  16  JfZ.  2.  c.  5.  If  any  shall 
purchase  or  pursue,  in  the  court  of  Rome  or  elsewhere,  any 
processes,  sentences  of  excommunication,  bulls  or  instruments, 
against  any  persons  executing  judgments  in  the  king's  courts,  or 
shall  bring  within  the  realm  or  receive  the  same,  he  shall  be  put 
out  of  the  king's  protection,  his  lands  and  goods  forfeit  to  the 
king,  and  shall  be  attached  by  his  body  if  he  may  be  found,  and 
brought  before  the  king  and  his  counsel  there  to  answer,  or  else 
process  to  be  made  against  him  by  praemunire  fitcias,  9&  in  other 
statutes  of  provisors. 

Or  eUemhere,'\     It  hath  been  said,  that  suits  in  the  ecclesiasti- 
cal courts  within  this  realm  are  within  these  words,  if  they  con- 
cern matters,  the  cc^izance  whereof  belongs  to  the  common  law ; : 
as  where  a  bishop  deprives  an  incumb»it  of  a  donative,  or  ex- 
communicates a  man  for  hunting  in  his  parks.     1  JFfotP.  5L 

Bat  it  seemeth  that  a  suit  in  those  courts,  for  a  matter  whicli 
appears  not  by  the  libel  itad^  but  only  by  the  defendant's  plea  or 
other  matter  subsequent,  to  be  of  temporal  cognizance  (as  where  |^  1^4;  ] 
a  plaintiff  libels  for  titiies,  and  the  defendant  pleads  that  tiiey 
were  severed  from  the  nine  parts,  by  which  tiiey  became  a  lay  fee)». 
is  not  within  the  statute ;  because  it  appears  not  that  either  the 
plaintiff  or  the  judge  knew  that  they  were  severed.    1  Hww.  52. 

7.  Finally,  by  me  24/7.8.  c.  12.  All  causes  testamentary, 
causes  of  matrimony,  and  divorces,  rights  of  tithes,  oblations,  and 
obventions  (the  knowledge  whereof  by  the  goodness  of  princes  of 
tils  realm,  and  by  the  laws  and  custom  of  the  same,  appertaineth 
to  the  q>iritual  jurisdiction  of  this  realm)  shall  be  determined 
within  the  kin^s  jurisdiction  and  authority,  and  not  elsewhere ; 
any  foreign  inhibitions,  appeals,  sentences,  summons,  citations, 
suspensions,  interdictions,  excommunications,  restraints,  judg- 
ments, or  otiier  process,  or  impediments  whatsoever  notwith- 
standh^.  And  all  spiritual  persons  shall  and  may  use,  minister^ 
and  execute  all  divine  services,  any  foreign  citations,  processes, 
iidiibitionSy  suspensions,  interdictions,  excommunications,  or  ap- 
peals touching  any  the  causes  aforesaid,  from  or  to  the  see  of 
Rome,  or  any  other  foreign  prince  or  court,  to  the  contrary  not- 
withstanding 7  And  if  they  shall,  by  tiie  occasion  thereof  refose  to 
minister  the  same,  they  shall  be  imprisoned  for  a  year,  and  make 
fine  and  ransom  at  tiie  king's  pleai^ire^ 

And  if  any  person  in  any  of  the  causes  aforesaid,  shaK  attempt 
to  procure  from  the  see  of  Rome  or  elsewhere,  any  foreign  pro- 
cess or  other  the  instruments  abovementioned,  or  execute  any  of 
the  same,  en:  do  any  thing  to  the  hindrance  of  any  process,  sen- 
tence, judgment,  or  determination  in  any  courts  of  this  realn^ 

J  4 
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for  any  the  causes  aforesaid;  he,  his  fautors,  comforters,  abettors* 
procurers,  executors,  and  counsellors,  shall  incur  a  praemunire. 

VII.  Bringing  bulls  and  other  instruments  from  Rome. 

1.  By  the  25  H.S.c.21.  If  any  person  shall  sue  to  the  court 
or  see  of  Rome  for  any  license,  faculty,  or  dispensation,  or  put 
any  of  the  same  in  execution ;  he  shall  incur  a  praemunire. 

2.  And  by  the  28  H.  8.  c.  16.  All  bulls,  breves,  faiculties,  and 
dispensations  heretofore  obtained  of  the  see  of  Rome,  shall  be 
void ;  and  shall  not  be  pleaded  in  any  court  of  this  realm,  on 
pain  of  praemunire. 

Yet  it  hath  been  holden,  that  the  alleging  of  an  ancient  bull 
in  order  to  induce  another  principal  matter,  whereon  to  ground 
[  125  ]    a  title,  without  claiming  any  thing  from  the  bull  itself>  is  not 
within  this  statute.     1  Haw^  51. 

3.  By  the  IS  Eliz,  c.  2.  If  any  person  shall  use  or  put  in  ure 
any  bull,  writing,  or  instrument  written  or  printed,  of  absolution 
or  reconciliation  obtained  from  the  bishop  of  Rome  or  other 
person  claiming  authority  by  or  from  him ;  or  shall  take  upon 
him  by  colour  thereof  to  absolve  or  reconcile  any  person,  or  to 
grant  or  promise  to  any  person  any  such  absolution  or  recon* 
ciliation,  by  any  speecn,  preaching,  teaching,  writing,  or  any 
other  open  deed ;  or  shall  willingly  receive  and  take  any  such 
absolution  or  reconciliatioa;  or  snail  obtain  from  the  bishop  of 
Rome  any  manner  of  bull,  writing  or  instrument,  written  or 
printed,  containing  any  thing,  matter,  or  cause  whatsoever ;  or 
shall  publish  or  by  any  means  put  in  ure  any  such  bull,  writing 
or  instrument ;  he,  his  procurers,  abettors  and  counsellors  to  the 
&ct  ai)d  committing  of  the  said  offence,  being  attainted  according 
to  the  course  of  the  laws  of  this  realm,  shall  be  adjudged  guilty 
of  high  treason.  And  all  aiders,  comforters,  or  maintainers  of  any 
the  said  offenders,  after  committing  any  the  said  offences,  to 
the  intent  to  set  forth,  uphold,  or  allow  the  execution  of  the  said 
usurped  power,  shall  incur  a  praemunire. 

And  if  any  person,  to  whom  any  such  absolution,  reconci- 
liation, bull,  writing  or  instrument,  shall  be  offered,  moved  or 
persuaded  to  be  used,  put  in  ure  or  executed,  shall  conceal  the 
same  offer,  motion,  or  persuasion,  and  not  disclose  the  same  by 
writing  or  otherwise  within  six  weeks  to  some  of  the  privy  coun- 
cil ;  he  shall  be  guilty  of  misprision  of  high  treason. 

And  the  justice  of  the  peace  may  inquire  thereof  {but  not  hear 
and  determine  the  same)  within  a  year  and  a  day  after  the  offence 
committed.     23  EL  c.  1  $  8. 

And  if  any  justice  of  the  peace  to  whom  any  the  said  offences 
shall  be  declared,  do  not  within  fourteen  days  signify  the.  saine 
to  one  of  the  privy  council;  he  shall  incur  a  praemunire. 


VIII.  Popish  books  and  relicks. 

1.  By  the  3  <$*  4  Ed.  6.  c.  10.  All  books  called  antiphonersy 
missals,  grailes,  processionals,  manuals,  l^ends,  pies,  portuasses, 
primers  in  Latin  and  English,  couchers.  Journals,  ordinals,  or 
other  books  or  writings  heretofore  used  lor  the  service  of  the 
church,  written  or  printed  in  the  English  or  Latin  tongue,  other 
than  such  as  shall  be  set  forth  by  the  king's  majesty,  shall  be 
clearly  and  utterly  abolished,  extinguished  and  forbidden  for  [  126  ] 
ever  to  be  used  or  kept  in  this  realm. 

And  if  any  person  or  body  corporate  that  shall  have  in  his  or 
their  custody  any  of  the  said  books  or  writings,  or  any  images  of 
stone,  timber,  alabaster  or  earth,  graven,  carved  or  painted,  which 
have  been  taken  out  of  or  stand  m  any  church  or  chapel,  and  do 
not  destroy  the  same  images  and  every  of  them,  and  deliver  every 
of  the  same  books  to  the  mayor,  bailiff,  constable  or  churchwardens 
of  the  town  where  such  books  shall  be,  to  be  by  them  delivered 
over  openly  within  three  months  next  following  after  such  deli- 
very, to  the  archbishop,  bishop,  chancellor  or  commissary  of  the 
diocese,  to  the  intent  that  they  may  cause  them  immediately  after 
eidier  to  be  openly  burnt,  or  otherwise  de&ced  and  destroyed : 
{he^  or  they 9)  shall  for  every  such  book  or  books  willingly  retained 
forfeit  to  the  king  for  the  first  offence  twenty  shillings,  for  the 
second  four  pounds,  and  for  the  third  shall  suffer  imprisonment 
at  the  king's  will. 

And  if  any  mayors,  bailiffs,  constables  or  churchwardens,  do 
not  within  three  months  after  receipt  of  the  same  books  deliver 
them  to  the  archbishop,  bishop,  chancellor  or  commissary ;  and 
if  such  archbishop,  bishop,  chancellor  or  commissary,  do  not 
within  forty  days  after  receipt  of  such  books,  bum,  deface  and 
destroy  the  same :  every  of  them  so  offending  shall  forfeit  to  the 
king  40/.  The  one  hafr  of  all  which  forfeitures  shall  be  to  any 
of  me  subjects  that  will  sue  for  the  same. 

And  the  justices  of  assize  in  their  circuits,  and  justices  of  the 
peace  in  their  general  sessions,  may  inquire  of,  hear,  and  deter- 
mine the  same. 

But  nothing  herein  shall  extend  to  any  image  or  picture,  set 
or  graven  upon  any  tomb,  in  any  church,  chapel,  or  church-yard, 
only  for  a  monument  of  any  king,  prince,  nobleman,  or  other 
dead  person,  which  hath  not  been  commonly  reputed  and  taken 
for  a  saint. 

Also,  any  person  may  use,  keep,  and  have  any  primers  in  the 
English  or  Latin  tongue,  set  forth  by  King  Hen.  8.  so  that  the 
sentences  of  invocation  or  prayer  to  saints  be  blotted  or  put  out 
of  the  same. 

2.  By  the  13  Eliz*  c.  2.  If  any  person  shall  bring  into  the 
realm  any  token  or  thing  called  by  the  name  of  agnus  dei^  or  any 
crosses^ -pictures,  beads,  or  such  like  vain  and  superstitious,  things 
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from  the  bishop  or  see  of  Rome,  or  from  any  person  authorized 
or  claiming  authority  from  the  said  bishop  of  Rome  to  consecrate 
or  hallow  the  same ;  and  shall  deliver,  or  cause  or  offer  to  be 
r  227]  delivered  the  same  or  any  of  them  to  any  subject  of  this  realm^ 
to  be  worn  or  used ;  he,  and  also  every  other  person  who  shall 
receive  the  same  to  the  intent  to  use  and  wear  the  same,  shall  incur 
a  praemunire. 

Provided,  that  if  any  person  to  whom  any  such  agnus  dei  or 
other  the  things  aforesaid  shall  be  offered  to  be  delivered,  shall 
apprehend  the  party  offering  the  same,  and  brin^  him  to  the  next 
justice  of  the  peace,  if  he  shall  be  able  so  to  do ;  or  for  lack  of 
such  ability,  shall  within  three  days  disclose  the  name  of  such 
person  so  offering  the  same  and  his  dwelling  place  or  place  of 
resort  (which  he  shall  endeavour  himself  to  know  by  all  the 
means  he  can)  to  the  ordinary  of  the  diocese,  or  to  a  justice  of 
the  peace  of  the  shire  where  such  person  to  whom  such  offer 
shall  be  made  shall  be  resiant;  and  also  if  such  person  to  whom 
such  offer  shall  be  made  shall  happen  to  receive  any  such  agnus 
dei  or  other  thing  above  remembered,  and  shall  in  one  day  next 
after  such  receipt  deliver  the  same  to  a  justice  of  the  peace  r  in 
such  case  he  shall  not  incur  any  danger  or  penalty. 

And  if  any  justice  of  the  peace,  to  whom  any  the  said  offences 
shall  be  declared,  do  not  within  fourteen  days  signify  the  same 
to  one  of  the  privy  council,  he  shall  incur  a  praemunire. 

3.  By  the  3  J.  c.  5.  No  person  shall  bring  from  beyond  the 
seas,  nor  shall  prints  sell,  or  buy  any  popish  primers,  ladies' 
psalters,  manuals,  rosaries,  perish  catechisms,  missals,  breviaries, 
portals,  legends,  and  lives  of  saints,  containing  superstitious 
matter,  printed  or  written  in  any  language  whatsoever,  nor  any 
other  superstitious  books  printed  or  written  in  the  English  tongue, 
on  pain  of  405.  for  every  book,  one  third  to  the  king,  one  third  to 
him  that  shall  sue,  and  one  third  to  the  poor  of  the  parish  where 
such  books  shall  be  found,  and  the  said  books  to  be  burned.  §  25. 

And  two  justices  of  the  peace  (and  mayors  within  cities 
and  towns  corporate)  may  search  the  houses  and  lodgings  of 
every  popish  recusant  convict,  or  of  every  person  whose  wife  is  a 
popish  recusant  convict,  for  p(^ish  books  and  relicks  of  popery ; 
aiii  if  any  altar,  pix,  beads,  pictures,  or  such  Uke  popish  relicks, 
or  any  popish  book  or  books,  shall  be  found  in  any  of  their 
custody,  as  in  the  opinion  of  the  said  justices  (or  mayor)  shall  be 
thought  unmeet  for  such  recusant  to  have  or  use,  the  same  shall 
presently  be  defaced  and  burnt,  if  it  be  meet  to  be  burned ;  and 
[  1 28  ]  if  it  be  a  crucifix,  or  other  relic  of  any  price,  the  same  to  be  de- 
faced at  the  general  quarter  sessions  of  the  peace  in  the  county 
where  the  same  shall  be  found,  and  the  same  so  de&ced  to  be 
restored  to  the  owner.    §  26. 

[But  the  31  G.  3.  c.  32.  allows  Catholicks,  who  shall  take  and 
subscribe  the  oath  and  declaration  therein  contained  (for  which 


see  ^df$0,  QO  B.))  to  perfonn  the  rites  and  ceremonies  of  their 
religion,  under  the  r^iilations  thereby  prescribed*  ^^d.  infra 
XLVL] 

Note;  a  recusant  in  general,  signifieth  any  person  whether 
papist  or  other,  who  reniseth  to  go  to  church  and  to  worship 
God  after  the  manner  of  the  church  of  England;  a  popish  recth' 
sani,  is  a  papist  who  so  refuseth ;  and  a  popish  recusant  convict^  is 
a  papist  legally  convicted  of  such  offence. 

IX.  Jesuits  and  popish  priests. 

I.  By  the  ^T  EL  c.2.  All  Jesuits,  seminary  priests,  and  other 
priests  whatsoever  made  or  ordained  out  of  the  realm,  or  within 
the  realm,  by  any  authority  derived  or  pretended  from  the  see  of 
Rome,  shall  depart  out  of  the  realm.    \  2. 

And  it  shall  not  be  lawful  for  any  Jesuit,  seminary  priest,  or 
Other  such  priest,  deacon,  or  religious  or  ecclesiastical  person 
whatsoever,  being  bom  within  the  realm,  and  made,  ordained,  or 
possessed  by  any  authority  derived  or  pretended  from  the  see  of 
Rome,  by  what  name,  title,  or  degree  soever  the  same  shall  be 
called  or  known,  to  come  into,  be  or  remain  in  any  part  of  the 
realm ;  and  if  he  do,  he  shall  be  guilty  of  high  treason.     $  S. 

And  every  person  who  shall  wittingly  and  willingly  receive^ 
relieve,  comfort^  aid,  or  maintain  any  such  Jesuit,  seminary  priest, 
or  other  priest,  deacon,  or  religious  or  ecclesiastical  person  as 
aforesaid,  shall  be  guilty  of  felony  without  benefit  of  clergy,   f  4. 

And  if  any  subject  (not  being  a  Jesuit,  seminary  priest,  or  other 
such  priest,  deacon  or  religious  or  ecclesiastical  person  as  is 
before  mentioned)  who  shall  oe  of  or  brought  up  in  any  college 
of  Jesuits  or  seminary  out  of  this  realm  in  any  foreign  parts,  shall 
qot  in  six  months  next  after  proclamation  in  that  hdialf  to  be 
made  in  the  city  of  London  under  the  great  seal  of  England, 
return  into  this  r^dm,  and  thereupon  (within  two  days  next 
after  such  return)  before  the  bishop  of  the  diocese  or  two  justices 
of  the  peace  of  the  county  where  he  shall  arrive,  submit  himself 
and  take  the  oath  of  supremacy;  every  such  person  who  shall  [  129  3 
otherwise  return  into  or  be  in  uiis  realm  without  submission  as 
aforesaid,  shall  beguilty  of  high  treason.     $  5. 

And  if  any  person  ^hall  wittingly  and  willingly,  either  directly 
or  indirectly,  convey,  deliver  or  send,  or  procure  to  be  conveyed 
or  deUverea  to  be  sent  out  of  this  realm  mto  any  foreign  parts ; 
or  shall  otherwise  wittingly  or  willingly  give  or  c<»itribute  any 
money  or  other  relief  to  or  for  any  Jesuit,  seminary  priest,  or  such 
Other  priest,  deacon,  (Mr  religious  <^  ecclesiastieal  person  as  is 
aforesaid,  or  to  or  for  the  mamt^iance  or  relief  of  any  college  of 
Jesuits,  or  seminary  out  <^  the  reabn  in  any  foreign  parts,  or  of 
any  person  then  being  of  or  in  t)ie  same  colleges  or  seminaries 
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and  not  returned  with  submission^  as  in  this  act  is  expressed ;  he 
shall  incur  a  praemunire.     §6. 

And  every  offence  against  this  act  may  be  inquired  of,  heard 
and  determined,  as  well  in  the  coiut  of  king's  bench  in  the 
county  where  the  same  court  shall  for  the  time  be,  as  also  in 
any  other  county  within  this  realm  where  the  offence  shall  be 
committed,  or  where  the  offender  shall  be  taken*     §  8. 

But  nothing  herein  shall  extend  to  any  such  Jesuit  seminary 
priest,  or  other  such  priest,  deacon,  or  religious  or  ecclesiastical 
person  as  is  before  mentioned,  as  shall  witnin  three  days  after 
he  come  into  the  realm,  submit  himself  to  some  archbishop  or 
bishop  of  this  realm,  or  to  some  justice  of  the  peace  within  the 
county  where  he  shall  arrive  or  land,  and  do  thereupon  truly  and: 
sincerely,  before  such  archbishop,  bishop,  or  justice  of  the  peace,, 
take  the  oath  of  supremacy,  and  by  writing  under  his  hand 
confess  and  acknowledge,  and  from  thenceforth  continue  his  due 
obedience  to  the  laws  aud  statutes  of  this  realm  in  causes  of 
religion.     §  10. 

And  every  person  who  shall  know  and  understand  that  any 
such  Jesuit,  seminary  priest,  or  other  priest  abovesaid,  shall  be 
within  this  realm,  and  shall  not  discover  the  same  to  a  justice  of 
the  peace,  or  other  higher  officer,  in  twelve  days,  but  willingly 
conceal  his  knowledge  therein,  shall  be  fined  and  imprisoned  at 
the  lying's  pleasure.  And  if  such  justice  of  the  peace,  or  other 
such  officer  to  whom  such  matter  shall  be  so-  discovered,  do  not 
within  twenty-»eight  days  give  information  thereof  to  some  of  the 
privy  council,  he  shall  forfeit  200  marks.     §  13. 

And  such  of  the  privy  council  to  whom  such  information  shallr 
be  made,  shall  thereupon  deliver  a  note  in  writing,  subscribed 
[  ISO  3  ^^  his  hand,  testifying  that  such  information  was  made  to  him^ 
§14. 

And  all  such  oaths  and  submissions  as  shall  be  made  by  force 
of  this  act,  shall  be  certified  into  the  chancery  by  the  parties 
before  whom  the  same  shall  be  made  within  three  months  after 
such  submission,  on  pain  of  100/.  to  the  queen.     §  15. 

And  if  any  person  so  submitting  himself  shall  within  ten  years 
after  such  *  submission  made,  come  within  ten  miles  of  the 
place  where  the  queen  shall  be,  without  special  licence  under  her 
majesty's  hand,  he  shall  take  no  benefit  by  his  submission,  but 
the  same  shall  be  void.     §  16* 

2.  By  the  35  EL  c.2.  If  any  person  who  shall  be  suspected  to 
be  a  Jesuit,  seminary,  or  massing  priest,  being  examined  by  any 
person  having  lawful  authority  in  that  behdf  to  examine  him> 
shall  refuse  to  answer  directly  and  truly  whether  he  be  a  Jesuit^ 
or  a  seminary  or  massing  priest;  he  shall  be  committed  ta 
prison  by  such  as  shall  so  examine'him,  and  there  continue  until 


he  shall  make  du*ect  and  true  answer  to  the  said  questions  where-^ 
upon  he  shall  be  so  examined.     §  11. 

3.  And  by  the  3  J,  c.  5.  Such  person  as  shall  first  discover  to 
any  justice  of  the  peace  any  recusant  or  other  person  who  shall 
entertain  or  relieve  any  Jesuit,  seminary,  or  popish  priest,  or 
shall  discover  any  mass  to  have  been  said,  and  the  priest  that 
said  the  same,  within  three  days  after  the  offence  committed,  and 
by  reason  of  such  discovery  any  of  the  said  ofienders  shall  be 
taken  and  convicted  or  attainted,  shall  not  only  be  freed  from 

the  danger  and  penalty  of  any  law  for  such  offences,  if  he  be  an 
offender  therein,  but  also  shall  have  the  third  part  of  the  for- 
feiture, so  as  the  total  exceed  not  150/. ;  and  if  it  do  exceed  150/. 
he  shall  have  the  sum  of  50/.  for  every  such  discovery :  andafler 
conviction  of  the  offender,  he  shall  have  a  certificate  from  the 
judges  or  justices  of  the  peace  before  whom  the  conviction  shall 
happen,  to  be  directed  to  the  sheriff  or  other  officer  who  shall 
seize  the  goods  or  levy  the  forfeitiu'e,  commanding  him  to  pay 
the  same  out  of  the  monies  to  be  levied  by  virtue  of  the  said 
forfeitures.     §  1. 

[But  by  31  G.  3.  c.32.  §4.  No  person  who  shall  take  and 
subscribe  the  oath  therein  appointed  to  be  taken  and  subscribed 
(for  which  see  £)at|^0,  20  B.)  in  manner  thereby  required,  shall 
be  presented,  indicted,  sued,  impeached,  prosecuted,  or  convicted 
in  any  civil  or  ecclesiastical  court  of  this  realm,  for  being  edu- 
cated in  the  popish  religion,  or  for  being  a  priest  or  deacon,  or  [  131  ] 
entering  into  or  belonging  to  any  ecclesiastical  order  or  com- 
munity of  the  church  of  Rome. 

But  the  deportment  of  the  ecclesiastic  must  be  conformable 
to  the  regulations  of  the  act;  for  which  see  /n^aXLVL] 

X.  Saying  or  hearing  mass. 

1,  By  the  2SELc,\.  Every  person  who  shall  say  or  sing 
mass,  shall  forfeit  200  marks,  and  be  committed  to  the  next  gaol 
for  one  year  and  fiirther  till  he  have  paid  the  said  sum.  And 
every  person  who  shall  willingly  hear  mass,  shall  forfeit  100 
marks,  and  be  imprisoned  for  a  year.     §  4. 

Which  said  forfeitures,  by  another  clause  in  the  said  act,  shall 
be  one  third  to  the  king  to  his  own  use  :  one  third  to  the  king 
for  relief  of  the  poor  in  the  parish  where  the  offence  shall  be 
committed,  to  be  delivered  by  warrant  to  the  principal  oflicers 
in  the  receipt  of  the  exchequer,  without  further  warrant  fi-om 
the  king ;  and  one  third  to  him  who  shall  sue.  And  if  such 
person  shall,  not  be  able,  or  shall  fail  to  pay  the  same  within 
thi:ee  months  after  judgment  given,  he  shall  be  committed  to 
prison  till  he  have  paid  the  same,  or  conform  himself  to  go  to 
church.     §11. 
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And  the  justices  of  assize  and  justices  of  the  peace  in  their 
open  quarter  sessions,  may  inquire  of,  hear,  and  determine  the 
same.     §  9* 

But  if  the  offender  shall,  before  he  be  indicted,  or  at  his  ar- 
raignment or  trial  before  judgment,  submit  and  conform  himself 
before  the  bishop  of  the  diocese,  or  before  the  justices  where  he 
^all  be  indicted,  arraigned,  or  tried  (not  having  before  made 
like  submissicm  at  his  tnal  being  indicted  for  the  first  offence)  ; 
he  shall  be  discharged  upon  his  recognition  of  sudi  submission 
in  open  assizes  or  ses»pns  of  the  county  where  he  shall  be  re- 
sident.    §  10. 

2*  And  by  ihe  3  c7.  c.5.  Such  person  as  shall  first  discover  to 
any  justice  of  the  peace  any  mass  to  have  been  said,  and  the 
persons  that  were  present  at  such  mass,  or  any  of  them  within 
three  days  next  after  the  otSence  committed,  and  by  reason  erf* 
such  discovery  any  of  the  said  offenders  sludl  be  taken  and  con- 
victed or  attainteci,  shall  not  only  be  fi'eed  from  the  danger  and 
[  132  ]  penal^  of  any  law  for  such  ofiences  if  he  be  an  offender,  bat 
also  shall  have  the  third  part  of  the  forfeiture,  so  as  the  total 
exceed  not  150/.;  and  if  it  do  exceed  150L  he  shall  have  the 
sum  c^  50L  for  every  such  discovery ;  and  after  ccmvicticm  of 
&e  offender,  he  diall  have  a  certificate  from  the  judges  or  justices 
of  the  peace  before  whom  the  conviction  shall  happen,  to  be 
directed  to  the  sheriff  or  other  c^Bcer  who  shall  seize  the  goods 
or  levy  the  forfeiture,  commanding  him  to  pay  the  same  out  of 
the  monies  to  be  levied  by  virtue  o£  the  said  forfeitures.     §  1. 

[But  by  31  6.  3.  c,  32.  §  4.  No  person  who  shall  take  and  sub« 
scribe  the  oath  therdn*-before  appointed  to  be  taken  and  sub- 
scribed in  manner  thereby  requhred,.  shall  be  presented,  indicted, 
sued,  impeached,  prosecuted,  or  convicted  in  any  civil  or  eccle- 
siastical court  of  this  realm,  for  hearing  or  saying  mass,  or  for 
being  present  at,  or  performing  or  observing  any  rite^  ceremony, 
practice  or  observance  of  the  popidi  religio%  or  maintaining  or 
asststing*  others  therem:  the  2SEl.cA.  27ELc.2^  ^ELc^2. 
1«^1.  ir.4w  3J.  l.c.5.  dd.c2.  and  25C12.  ci.  notwitb- 
standme. 

But  ue  place  of  meeting  and  the  deportment  of  the  ecdesias^ 
t^  must  be  conformable  U>  the  reguladcms  of  the  act^  for  which 
see  infra  XLVL] 

XI.  Frequenting  eonventkks. 

By  the  I  W.dS.  commonly  called  tfie  act  of  tcAeraition^ 
Ev«ry  justice  of  the  peace  may  require  any  person  ihatl  goes  to 
any  meeCm^  for  the  exercise  of  religion,  to  make  and  smscribe 
the  declaration  of  the  ^  C  2;  against  popery,  and  also  to  take 
the  oaths  of  allegiance  and  supreipacy  (or  the  dockratiEen  of 


fidelity  in  case  he  scruples  to  take  an  oath) ;  and  upon  refusal 
thereof^  shall  commit  him  to  prison  without  bail,  and  shall  cer^- 
dfy  the  name  of  such  person  to  the  next  sessions ;  and  if  be  shall 
upon  a  second  tender  at  the  sessions  refuse  to  make  and  sub* 
scribe  the  declaration  aforesaid,  he  shall  be  then  and  there  re- 
corded, and  shall  be  taken  thenceforth  for  a  popish  recusant 
convict  and  suffer  accordingly. 

And  there  is  a  clause  in  the  said  act,  that  nothing  in  that  act 
contained  shall  give  any  ease,  benefit  or  advantage,  to  any  papist 
or  popish  recusant  whatsoever. 

[But  by  the  Sl.G.  3.  $4.  No  person  conforming  to  it  in  the 
manner  above  stated,  shall  be  prosecuted  for  being  a  papist,  or 
reputed  papist,  or  for  professing,  or  being  educated  m  the  popish 
religion,  or  performing  any  rite  or  ceremony  thereof  under  cei^ 
tain  r^;ulations ;  for  which  see  infra  XL VI.] 

XII.  Foreign  education  of  papists.  [  133  ] 

1.  By  the  1  J.  c.  4.,  Every  person  who  shall  pass  or  go^  or 
shall  send  any  child  or  any  ouier  person  under  his  government^ 
into  any  the  parts  beyond  the  seas,  out  of  the  king's  obedience, 
to  the  intent  to  enter  into  or  be  resident  in  any  collie,  seminary, 
or  house  of  Jesuit  priests,  or  any  other  popish  order,  profession  cmt 
calling,  or  repair  to  any  the  same,  to  be  instructed,  persuaded  or 
strengthened  in  the  popish  religion,  or  in  any  sort  to  profess  the 
same ;  every  such  person  so  sending  any  child  or  other  person 
beyond  the  seas  to  any  such  purpose^  shall  forfeit  to  the  king 
100/. ;  and  every  such  person  so  passing  or  being  sent,  shall  in 
respect  of  himself  only  and  not  of  his  heirs  or  posterity,  be  dis- 
abled to  inherit,  purcnase,  take^  have  or  enjoy  any  lands,  profits, 
goods,  debts,  duties,  l^acies  or  sums  of  money  within  this  realm, 
and  all  estates  and  interest  in  trust  for  him  shall  be  void.  $  6* 

But  if  such  person  or  child  so  passing  or  sent  shall  after  be» 
come  conformable  and  obedient  to  the  laws  of  the  church,  and 
shall  repair  to  church,  and  continue  in  such  conformity ;  he  shall 
during  such  time  as  he  shall  so  continue  be  discharged  of  every 
such  disability  and  incapacity.    $  7. 

And  by  the  same  act.  No  woman^  or  any  child  under  the  age 
of  twenty-one  years  (except  sailors  or  ship  boj^  or  the  apprentice 
or  fector  of  a  merchant)  shall  be  permitted  to  pass  over  the  seas 
(except  by  licence  of  the  king,  or  of  six  or  more  of  the  privy 
council  under  their  hands) ;  on  pain  that  the  officer  of  tfie  port, 
that  shall  willingly  or  negligently  sufier  any  such  to  pass,  or  shall 
not  ent^  the  names  of  such  passengers  licenced,  shall  forfeit  his 
office  and  his  goods;  and  on  pain  that  the  owner  of  the  ship  that 
shaQ  wittinely  or  willin^y  carry  any  such  ova:  sea  without  suck 
license  shwu  f<^rfeit  the  ship  and  tackle;  and  .ever]!  master  oi^ 
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mairtner  of  or  in  any  vessel  offending  as  aforesaid^  shaH  forfeit  his 
goods,  and  be  imprisoned  for  twelve  months.     §  8. 

The  one  half  of  all  which  forfeitures  shall  be  to  the  king,  and 
half  to  him  that  will  sue.     §  9. 

2.  And  by  the  3  J.  c.  5.  if  the  children  of  any  subject  within 
this  realm  (the  said  children  not  being  soldiers,  mariners,  mer- 
chants or  their  apprentices  or  factors)  to  prevent  their  good  edu- 
cation in  England,  or  for  any  other  cause,  shall  be  sent  or  go 

[  134  ]  beyond  seas,  withoyt  licence  of  the  king,  or  of  six  of  the  privy 
council)  whereof  the  principal  secretary  to  be  one)  under  their 
hands  and  seals :  every  such  child  shall  take  no  benefit  by  any 
gift,  conveyance,  descent,  devise  or  otherwise  of  any  lands,  leases 
or  goods,  until  he  being  of  the  age  of  eighteen  years,  take  the 
oaths  of  allegiance  and  supremacy  before  a  justice  of  the  peace 
where  the  parent  shall  inhabit;  and  in  the  mean  time  the  next 
of  kin,  who  shall  be  no  popish  recusant,  shall  enjoy  the  same 
until  he  shall  conform  himself  and  take  the  said  oaths  and  receive 
the  sacrament:  And  after  such  oaths  taken,  and  conforming  and 
receiving  the  sacrament,  he  who  received  the  profits  shall  make 
account  thereof,  and  in  reasonable  time  make  payment  thereof, 
and  restore  the  value  of  such  goods.     $  16. 

And  all  such  persons  as  shall  so  send  such  child  or  children 
over  seas,  shall  forfeit  100/.  (to  him  who  shall  discover  and  con- 
vict the  offender.     11  4*  12  fT.  c.  4.  §  6.  §  16. 

3.  And  by  the  3  C  c.  2.  If  any  person  shall  pass  or  go,  or 
shall  convey  or  send,  or  cause  to  be  sent  or  conveyed  any  child 
or  other  person  into  any  parts  beyond  the  seas  out  of  the  king's 
obedience,  to  the  intent  and  purpose  to  enter  into  or  be  resident 
or  trained  up  in  any  priory,  abbey,  nunnery,  popish  university, 
college  or  school,  or  house  of  Jesuits,  priests,  or  in  any  private 

Sopish  &mily,  and  shall  be  there  by  any  Jesuit,  seminary,  priest, 
lar,  monk,  or  other  popish  person,  instructed,  persuaded  or 
strengthened  in  the  popish  religion;  in  any  sort  to  profess  the 
same ;  or  shall  convey  or  send,  or  cause  to  be  conveyed  or  sent 
any  sum  of  money  or  other  thing,  for  the  maintenance  of  any 
child  or  other  person  gone  or  sent  and  trained  and  instructed 
as  is  aforesaid,  or  under  colour  of  any  charity,  benevolence  or 
alms  towards  the  relief  of  any  priory,  abbey,  or  nunnery,  college, 
school  or  any  religious  house ;  every  person  so  sending,  convey- 
ing or  causing  to  be  sent  and  conveyed,  as  well  any  such  child 
or  other  person,  as  any  sum  of  money  or  other  thing,  and  every 
person  being  sent  beyond  the  seas,  shall  be  disabled  to  sue  or 
use  any  action,  bill,  plaiat,  or  information  in  course  of  law,  or  to 
prosecute  any  suit  in  any  court  of  equity,  or  to  be  committed  of 
any  ward,  or  executor  or  administrator  to  any  person,  or  capable 
of  any  legacy  or  deed  of  ^ifi,  or  to  bear  any  office ;  and  shall 
forfeit  his  goods^  and  shall  i&rfeit  his  lands  during  life.    $  I. 


The  said  oflfences  to  be  enquired  of,  heard,  and  detemuned  in 
the  king's  bench,  or  at  the  assizes  of  such  counties  where  the 
ofienders  did  last  dwell  or  abide,  or  whence  they  departed  out  of   f  135  ] 
the  realm,  or  where  they  were  taken.     $  3. 

Provided  that  no  person  so  sent  or  conveyed,  that  shall  within 
six  months  after  his  return  conform  himself  to  the  established       • 
reli^on,  and  receive  the  sacrament  according  to  the  statutes 
made  concerning  the  conformity  from  popish  recusants,  shall 
incur  any  the  said  penalties.    §  2. 

And  if  at  anv  time  after  the  said  six  months  he  shall  so  conform 
himself  he  shall  have  his  lands  restored,  during  the  time  that  he 
shall  so  continue  in  such  conformity.     §  4.    - 

XIII.  Popish  children  qfprotestants. 

If  any  person  not  bred  up  by  his  parents  from  his  infancy  in 
the  popish  religion,  and  professing  himself  to  be  a  popish  recu- 
sant, shall  breed  up,  instruct  or  educate  his  child  or  children,  or 
suffer  them  to  be  instructed  or  educated  in  the  popish  religion, 
he  shall  be  disabled  of  bearing  any  office  or  place  of  trust  or 
profit,  in  church  or  state :  And  all  such  children  as  shall  be  so 
brought  up,  instructed  or  educated,  shall  be  disabled  of  bearing 
any  such  office  or  place  of  trust  or  profit  until  they  be  perfectly 
reconciled  and  converted  to  the  church  of  England,  and  shall 
take  the  oaths  of  allegiance  and  supremacy  before  the  justices  of 
the  peace  at  the  quarter  sessions  of  the  place  where  they  shall 
inhabit,  and  thereupon  receive  the  sacrament  of  the  Lord's  sup- 
per, and  obtain  a  certificate  thereof,  under  the  hands  of  two  of 
the  said  justices.  25  C.  2.  c.  2.  $  8.  [And  by  the  31  G.S.  c.  32., 
though  popish  schools  are  permitted  under  certain  regulations, 
(for  which  see  &CbOOl0,  4<.)  no  schoolmaster  professing  the  Ro- 
man catholic  religion  shall  receive  into  his  school  for  education 
the  child  of  any  protestant  father.     $  25.] 

XIV.  Popish  children  qf  papists. 

If  any  popish  parent,  in  order  to  compel  his  protestant  child 
to  change  his  religion,  shall  refiise  to  allow  him  a  fitting  main- 
tenance, suitable  to  the  degree  and  ability  of  such  parent,  and  to 
the  age  and  education  of  such  child;  then  upon  complaint 
thereof  to  the  lord  chancellor,  he  shall  make   order  therein. 

11  4-12  WT.  C.4,  §7. 

[And  the  court  of  chancery  will  also  superintend  the  education 
of  such  protestant  child,  and  impose  restrictions  on  the  access 
and  correspondence  of  his  parents.     Blake  v.  Leigh^  Amb^  306.] 
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XV.  Papists  not  repairing  to  church. 

1.  By  the  5 &  6  Ed.  6.  c.  1.  §2.  1  EL  c.  2.  §  14.  JU  persons 
shall  diUgendy  and  faithfully,  having  no  law/id  or  reasonable  ex^ 
cuse  to  be  absent,  endeavour  themselves  to  resort  to  their  parish 
church  or  chapel  accustomed,  or  upon  reasonable  let  thereof 
to  same  other  usual  place  where  common  prayer  and  such  service 
of  God  shall  be  used  in  such  time  of  let,  upon  every  Sunday  and 
other  days  ordained  and  used  to  be  kept  as  holydays,  and  then 
and  there '/o  abide  orderly  and  soberly  during  the  time  of  common 
prayer,  preaching  or  other  service  of  God  there  to  be  used  and 
ministered ;  on  pain  of  punishment  by  the  censures  of  the  church, 
[[and  also  upon  pain  that  every  person  so  offending  shall  forfeit 
for  every  such  offence  12^.;  .to  be  levied  by  the  churchwardens 
of  the  parish  where  such  offence  shall  be  done,  to  the  use  of  the 
poor  of  the  same  parish,  of  the  goods,  lands,  and  tenements  of 
such  offender,  by  way  of  distress;     1  EL  c.  2.  §  14.  only  J]     See 

tit.  &Di00enter0>  I.  2.  !^olitiap0»  4.  )Bubhc  toor^gip,  I. 

And  all  archbishops,  bishops,  and  all  other  their  officers  exer- 
cising ecclesiastical  jurisdioton,  as  well  in  places  exempt  as  not 
exempt,  within  their  diocese,  shall  have  power  to  reform,  correct, 
and  punish  by  censures  of  the  church  all  offenders  within  any 
their  jurisdiction  or  diocese.     §  16. 

And  the  justices  of  assize  may  inquire  of,  hear,  and  determine 
the  same.     §  17. 

And  the  archbishop  or  bishop  may  at  his  liberty  and  pleasure 
associate  himself  to  the  justice  of  assize,  for  the  inquiring  of,  hear- 
ing, and  determining  the  same.  §  18. 

But  no  person  shall  be  molested  for  the  said  offence  unless  he 
be  thereof  indicted  at  the  next  assize.     §  20. 

And  the  mayor  of  London,  and  all  other  mayors,  bailiffs,  and 
other  head  officers  of  cities,  boroughs,  and  towns  corporate  to 
which  the  justices  of  assize  do  not  commonly  repair,  shall  have 
power  to  inquire  of,  hear,  and  determine  the  same  yearly  within 
fifteen  days  after  Easter  and  Michaelmas,  in  like  manner  as  the 
justices  of  assize  may  do.     §  22. 

And  all  archbishops  and  bishops,  and  every  of  their  chancel- 
lors, commissaries,  archdeacons,  and  other  ordinaries,  having  any 
peculiar  ecclesiastical  jurisdiction,  shall  have  power  as  well  to  in- 
quire in  their  visitation  .synods;  and  elsewhere  within  their  juris- 
diction, at  any  other  time  and  place,  to  take  accusations  and 
informations  of  the  said  offences  committed  within  the  limits  of 
their  jurisdiction,  and  to  punish  the  same  by  admonition,  excom- 
[  137  3  munication,  sequestration,  or  deprivation,  and  other  censures  and 
process  in  like  form  as  heretofore  hath  been  used  in  like  cases  by 
the  king's  ecclesiastical  laws.  §  23. 

Provided,  that  whatsoever  persons  offending  in  the  premises 


shall  for  their  ofibnces  first  receive  punishment  of  the  ordinary, 
having  a  testimonial  thereof  under  the  ordinary's  seal,  shall  not 
for  the  same  offence  eftsoons  be  convicted  before  the  justices^ 
and  likewise  receiving  for  the  said  offence  punishment  first  by  thfs 
justices,  shall  not  for  the  same  offence  eftsoons  receive  punish* 
ment  of  the  ordinary.     §  24. 

All  persons]  Except  dissenters  qualified  by  the  act  of  tole- 
ration, who  resort  to  some  congregation  of  religious  worship  al- 
lowed by  that  act  1  W.  c.  18.  k  2.  16.  [And  persons  who  shall 
take  die  oaths,  and  come  to  some  congregation  or  place  of  reli« 
gious  worship  permitted  to  Roman  camoUcks,  by  31  G.  d.  c.  32. 
—  k  9.] 

Having  no  Iwmful  or  reasonable  excuse']  It  hath  been  holden^ 
that  the  indictment  need  not  to  shew  that  the  party  had  no  rea- 
sonable excuse  for  his  absence ;  but  the  defendant  if  he  have  any 
matter  of  this  kmd  in  his  fevour^  ought  to  shew  it.    I  Haw.  13. 

And  if  the  spiritual  court  proceemn^  upon  this  statute,  refiise 
(0  allow  a  reasonable  excuse,  they  may  be  prohibited :  but  if  they 
proceed  wholly  on  their  own  canons,  uiey  shall  not  be  at  all  con- 
trolled by  the  common  law,  unless  they  act  in  derogation  from  it, 
as  by  questioning  a  matter  not  triable  by  them,  as  the  bounds  of 
a  parish  or  the  like ;  for  they  shall  be  presumed  to  be  the  best 
judges  of  their  own  laws.  1  Haw*  13. 

To  some  other  usual  place]  And  he  who  is  absent  firom  his  own 
parish  church  shall  be  put  to  prove  where  he  went  to  church. 
I  Haw.  13. 

To  abide  orderly  and  soberly  during  the  time]  He  who  misbe- 
haves himself  in  tne  church,  or  misses  either  morning  or  evening 
prayer,  or  goes  away  before  the  whole  service  is  over,  (7)  is  as 
much  within  the  statute  as  he  who  is  wholly  absent    1  Ha^.  1 3. 

Thereof  be  indicted]  The  offence  in  not  coming  to  church 
consisting  wholly  in  a.  non-feasance  and  not  supposing  any  &ct 
done,  but  barely  the  omission  of  what  ought  to  be  done,  needs 
not  be  alleged  in  any  certain  place;  for  properly  speaking,  it 
is  not  committed  any  where.    I  Ha^.  13. 

And  by  the  3  J.  c.  4.  The  justices  of  assize  and  justices  of  the 
peace  in  sessions  shall  have  power  to. inquire,  hear,  and  determine  [  138  3 
of  aU  recusants  and  offences  for  not  repairing  to  church  according 
to  the  meaning  of  former  laws,  as  the  justices  of  assize  may  do 
by  such  former  laws ;  and  also  shall  have  power  at  their  assizes, 
and  at  the  sessions  (in  which  any  indictment  against  any  person 
for  not  repairing  to  church  according  to  such  former  laws  shall 
be  taken)  to  maKe  proclamation,  by  which  it  shall  be  commanded 
that  the  body  of  sucl|  offender  be  rendered  to  the  sheriff  or  other 
keeper  of  the  gaol,  before  the  next  assizes  or  before  the  next 
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sessions  respectively ;  and  if  at  the  said  next  assizes  or  sessions 
the  offender  so  proclaimed  shall  not  make  appearance  of  record, 
then  upon  every  such  default  recorded,  the  same  shall  be  as  suf- 
ficient conviction  in  law,  as  if  upon  the  indictment  a  verdict  had 
been  found  and  recorded.     §  7. 

,  And  by  the  same  statute  of  S  J.  c.  4.  If  any  person  shall  ndt 
resort  every  Sunday  to  some  church,  chapel,  or  usual  place  of  com- 
mon prayer,  and  there  hear  divine  service,  according  to  the  1  EL 
c.  2.  one  justice  of  the  peace  of  that  division  where  the  party  shall 
dwell,  on  proof  to  him  made  of  such  default  by  confession,  or 
oath  of  witness,  may  call  the  said  party  before  him;  and  if  he 
shall  not  make  a  sufficient  excuse  and  due  proof  thereof  to  the 
satisfaction  of  the  said  justice,  he  may  give  warrant  to  the  church- 
warden of  the  said  parish  wherein  die  said  party  shall  dwell,  to 
levy  12rf.  for  every  such  default  by  distress  and  sale ;  and  in  de- 
fault of  such  distress,  the  said  justice  may  commit  him  to  some 
prison  within  the  shire,  division,  or  liberty  wherein  such  offender 
shall  be  inhabiting,  till  payment  be  made ;  which  said  forfeiture 
shall  be  to  and  for  the  use  of  the  poor  of  that  parish  wherein  the 
offender  shall  be  abiding  at  the  time  of  the  offence  committed. 
I  27. 

But  no  man  shall  be  impeached  upon  this  clause,  except  he 
be  called  in  question  for  his  default  within  one  month  after  the 
said  default  made.     §  28. 

And  no  man  being  punished  according  to  this  branch,  shall 
for  the  same  offence  be  punished  by  the  1  El.  c  2.    Id.  §  29. 

2.  By  the  23  EL  c,  1.  Every  person  above  the  age  of  six- 
teen  years,  who  shall  not  repair  to  some  church,  chapel,  or  usual 
place  of  common  prayer,  but  forbear  the  same  contrary  to  the  1  EL 
c.  2.  shall  forfeit  to  the  queerCs  majesty  for  every  month  which  he 
shall  so  forbear  20/. ;  and  over  and  besides  the  said  forfeitures, 
every  person  so  forbearing  by  the  space  of  twelve  months  shall, 
[  1S9  ]  afler  certificate  thereof  in  writing  made  into  the  king's  bench  by 
the  bishop  of  the  diocese  or  a  justice  of  assize,  or  a  justice  of 
the  peace  of  the  county  where  the  offender  shall  dwell,  be 
bound  with  two  sufficient  sureties  in  200/.  at  least,  to  the  good 
behaviour,  and  so  to  continue  bound  until  he  conform  himself 
and  come  to  church.  §  5.  Which  said  forfeitures  shall  be  one 
tfiird  to  the  king  to  his  awn  use ;  one  third  to  the  Jcingfor  relief  of 
the  poor  in  the  parish  where  the  offence  shall  be  committed^  to  be  de- 
livered by  warrant  to  the  principal  officers  in  the  receipt  of  the 
exchequer  without  further  warrant  from  the  king ;  and  one  third 
to  him  who  shall  sue.  And  if  sucli  person  shall  not  be  able,  or 
shall  fail  to-  pay  the  same  within  three  months  after  judgment 
given ;  he  shall  be  committed  to  prison  till  he  have  paid  the 
same,  or  conform  himself  to  go  to  church.   §11. 

[And  by  29  EL  c\  6.  §  7.  the  lord  treasurer,  chancellor,  and 
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chief  baron,  or  two  of  them  may  dispose  of  the  third  part  thereof, 
for  the  maintenance  as  well  of  Uie  poor  and  of  the  houses  of  cor- 
rection as  of  impotent  and  maimed  soldiers.} 

But  if  the  offender  shall  before  he  be  indicted,  or  at  his 
arraignment  or  trial  before  judgment,  submit  and  conform  him- 
self before  the  bishop  of  the  diocese,  or  before  the  justices  where 
he  shall  be  indicted,  arraigned,  or  tried  (having  not  before  made 
like  submission  at  his  trial  being  indicted  for  the  first  offence) ; 
he  shall  be  discharged  upon  his  recognition  of  such  submission 
in  open  assizes  or  sessions  of  the  county  where  he  shall  be  resident. 
§  10. 

Also  every  person  which  usually  on  the  Sunday  shall  have  in 
his  house  divine  service  by  law  established,  and  be  thereat  him- 
self most  commonly  present  and  shall  not  obstinately  refuse  to 
come  to  church,  and  shall  also  lour  times  a  year  at  least  be  pre- 
sent at  the  divine  service  in  the  church  of  the  parish  where  he 
shall  be  resident,  or  in  some  other  common  church  or  chapel  of 
ease,  shall  not  incur  any  pain  or  penalty  for  not  repairing  to 
church.     $  12. 

And  every  grant,  conveyance,  bond,  judgment,  and  execution, 
made  of  covinous  purpose  to  defraud  any  interest,  right,  or  title 
that  may  or  ought  to  grow  to  the  king  or  to  any  other  person  by 
any  conviction  or  judgment  on  this  statute,  shall  be  void  against 
the  king  and  against  such  as  shall  sue  for  such  penalty  as  afore-^ 
said.     §13. 

Btdjbrbear  the  same  contrary  to  the  1  EL  c.  2.]  A  person  who 
was  sick  for  part  of  the  time  contained  in  an  information  upon 
this  statute,  shall  not  be  at  all  excused  by  reason  of  such  sickness, 
if  it  be  proved  that  he  was  a  recusant  both  before  and  after ;  for 
it  shall  be  intended  that  he  obstinately  forbore  during  that  time. 
1  Ha'vo.  14. 

SJiaU  forfeit  to  the  queerCs  majesty  for  every  month']  It  hath 
been  resolved,  that  this  statute  by  inflicting  20/.  for  a  month's  [  1^0  ] 
absence,  dispenseth  not  with  the  forfeiture  of  12(/.  for  the  absence 
of  one  Sunday;  for  both  may  well  stand  together;  and  the  \2d. 
is  immediately  forfeited  upon  the  absence  oi  each  particular  day. 
iHaw.lS. 

For  every  month  ]  The  time  of  a  month  intended  by  tliis 
statute,  shall  be  computed  not  by  the  ksdendar,  but  by  the  nvimber 
of  days,  allowing  twenty-eight  days  to  each,  according  to  the 
common  rule  of  expounding  statutes,  which  speak  generally  of  a 
month.     1  Ha>w.  14. 

One  third  to,  SfcJ]  This  clause  for  distribution  of  the  for- 
feitures is  nevertheless  consistent  with  the  former  part,  in  giving 
the  whole  forfeiture  to  the  queen ;  it  being  usual  in  acts  of  par- 
liament, to  give  the  whole  penalty  for  any  criminal  matter  to  the 
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king,  and  afterwat*di  in  the  same  act  to  make  dUtribution  tKereof 
and  to  give  part  to  him  that  will  sue.     1  Hcvao,  18. 

And  DY  the  29 EL  c.^.  it  is  further  enacted,  that  every  feoff- 
ment, gift,  grant,  conveyance,  alienation,  estate,  lease,  mcum- 
brancci  and  limitation  of  use,  of  or  out  of  any  lands,  made  by  any 
person  which  hath  not  repaired,  or  shall  not  repair  to  some 
church,  chapel,  or  usual  place  of  common  prayer,  contrary  to  the 
23  £Z.  c.  1.  and  which  is  revocable  at  the  pleasure  of  such  offender, 
or  in  any  wise  directly  or  indirectly  intended  for  the  behoof  re- 
lief, or  maintenance,  or  at  the  disposition  of  such  offender,  or 
whereby  such  offender  or  his  family  shall  be  maintained,  —  shall 
be  utterly  void  as  against  the  king  for  levying  the  penalties.    $  1. 
But  this  shall  not  extend  to  make  void  or  impeach  any  grant 
or  lease  made  bonajtde^  without  fraud  or  covin,  whereupon  the 
accustomed  yearly  rent  or  more  shall  be  reserved,  or  any  other 
conveyance  made  honajide  upon  good  consideration,  and  without 
fraud  or  covin,  which  shall  not  be  recoverable  at  the  pleasure 
of  the  offender,  otherwise  than  to  give  benefit  to  the  king  to  enjoy 
such  rents  and  payments  during  the  continuance  of  such  lease  and 
grant     $  8. 

And  every  conviction  for  such  offence  shall  be  iii  the  king'a 
bench  or  at  the  assizes,  and  not  elsewhere ;  and  shall  from  the 
justices  before  whom  the  record  of  such  conviction  shall  remain, 
be  estreated  into  the  exchequer  before  the  end  of  the  term  next 
ensuing  such  conviction.     $  2. 

And  every  such  offender  in  not  repairing  to  church  as  shall  be 
thereof  once  convicted,  shall  in  such  of  the  terms  of  Easter  or 
[  141  3  Michaelmas  as  shall  be  next  afler  such  conviction,  pay  into  the 
exchequer  after  the  rate  of  20/.  for  every  month  which  shall  be 
contained  in  the  indictment  whereupon  the  conviction  shall  be ; 
and  shall  also,  for  every  month  after  such  conviction,  without  any 
other  indictment  or  conviction,  pay  into  the  exchequer  at  two 
times  a-year,  viz.  in  every  Easter  and  Michaelmas  term  as  much 
as  shall  then  remain  impaid,  after  the  rate  of  20/.  for  every  month 
•after  such  conviction.  And  if  default  shall  be  made  in  any  part 
of  any  payment  aforesaid,  the  queen  may^  by  process  out  of  the 
exchequer,  seize  all  the  goods  and  two  parts  of  the  lands  liable  to 
such  seizure  or  to  the  penalties  aforesaid,  leaving  the  third  part 
only  of  such  lands  for  the  maintenance  of  the  offender  and  his 
family.     §  4. 

And  for  the  more  speedy  conviction  of  such  offender  in  not 
repairing  to  divine  service,  the  indictment  mentioning  the  not 
coming  of  such  offender  to  the  church  of  the  parish  where  he  at 
any  time  before  such  indictment  was  or  did  keep  house  or  re- 
sidence, nor  to  any  other  church,  chapel,  or  usual  place  of  com- 
mon prayer,  shall  be  sufficient  in  the  law ;  and  it  shall  not  be 
needful  to  mention  in  the  indictment  that  the  offender  was  or  is 
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inbabitiiig  within  this  refdm ;  but  if  it  shall  happen  any  such 
offender  then  not  to  be  within  this  reahn,  the  party  shall  be  re- 
lieved by  plea  to  be  put  in  and  not  otherwise :  And  upon  the 
indictment  of  such  onender,  a  proclamation  shall  be  made  at  the 
assizes  in  which  the  indictment  shall  be  taken  (if  the  same  bei 
taken  at  any  assize)  by  which  it  shall  be  commanded,  that  the 
body  of  such  offender  shall  be  rendered  to  the  sheriff  before  the 
next  assizes ;  and  if  at  the  said  next  assizes  the  offender  so  pro- 
claimed shall  not  appear  of  record^  then  upon  such  default  re^ 
corded^  the  same  shall  be  as  sufficient  a  conviction  in  law  of 
the  said  offence  as  if  a  trial  had  been  by  verdict.     $  5. 

Provided,  that  when  such  offender  shall  make  submission  and 
conform,  or  shall  die ;  no  forfeiture  of  20/.  for  any  month  or 
seizure  of  the  lands  of  the  offender,  from  such  submission  and 
conformity  or  death,  and  sads&ction  of  all  the  arrearages  of  20/. 
monthly,  before  such  seizure  due  or  payable,  shall  ensue  or  be 
continued  against  such  offender.     $  6. 

And  the  lord  treasurer,  chancellor,  and  chief  baron  of  the  ex- 
chequer, or  two  of  them,  may  assign  such  third  part  given  to  the 
poor  by  the  former  act,  as  well  for  relief  of  the  poor,  and  of  the 
houses  of  correction  as  of  impotent  and  maimed  soldiers ;  as  they    [  142  ] 
or  any  two  of  them  shall  t^point.     $?• 

And  this  act  shall  not  extend  to  continue  any  seizure  of  any 
lands  of  such  offender  in  the  queen's  hands,  afier  the  offender's 
death,  which  lands  he  shall  have  only  for  term  of  his  life,  or  in 
the  right  of  his  wife.     $  9. 

May  seize  all  the  goods']  The  king,  according  to  the  better 
(pinion,  may  seize  the  goods,  but  not  gr^t  them  over,  without 
an  inquisition  to  be  taken.     1  Haw.  20. 

And  two  parts  of  the  lands]  But  the  king  cannot  seize  the 
lands  till  it  appears  by  the  return  of  an  inquisition  to  that  pur- 
pose to  be  awarded,  of  what  lands  the  offender  was  seised; 
because  the  king's  title  to  lands  ought  always  to  appear  of  record. 
1  Hcem.  20.  [see  Sjac.  1^  c.  4.  $  11,  12.  iVj/ra,  143.] 

Shall  not  appear  of  record]  If  a  recusant  who  was  proclaimed 
at  the  assizes,  render  himself  at  the  next  assizes  to  plead  or  tra- 
verse; he  must  appear  in  person,  and  he  is  to  be  in  custody;  for 
the  words  of  the  statute  and  of  the  proclamation  are,  that  he  shall 
render  his  body  to  the  sheriff.     Kelyng.  35. 

Of  record]  An  actual  personal  appearance  of  the  defendant 
will  no  way  avail  him,  unless  the  same  be  entered  of  record. 
I  Haw.  16. 

And  by  the  Ijl  c«4.  Where  any  seizure  shall  be  had  of  the 
two  parts  of  the  lands  for  the  not  payment  of  20/.  a  month ;  such 
two  parts  shall,  according  to  the  extent  thereof,  go  towards  the 
payment  of  such  20/.  a  month  being  unpaid  by  any  such  recusant : 
and  the  third  part  thereof  shall  not  be  extended  or  seized  by  the 
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king  for  not  payment  of  the  said  202.  a  month.  Aiid  where  any 
seizure  shall  be  had  of  the  two  parts  as  aforesaid,  and  such  re- 
cusant shall  die,  the  debt  or  duty  by  reason  of  his  recusancy  not 
being  discharged ;  in  such  case  the  same  two  parts  shall  continue 
in  his  majesty's  possession  until  the  residue  of  the  said  debt  or 
duty  shall  be  discharged :  and  the  king  shall  not  seize  or  extend 
any  tlilrd  part  descending  to  any  such  heirs,  either  by  reason  of 
the  recusancy  of  his  ancestors,  or  the  recusancy  of  any  such 
hdrs.     §  5. 

And  moreover,  by  the  S  J.  c.4.  it  is  further  enacted,  that  every 
offender  in  not  repairing  to  divine  service,  being  once  convicted^ 
shall  in  such  of  the  terms  of  Easter  and  Michaelmas  as  shall  be 
next  afier  such  conviction,  pay  into  the  receipt  of  the  exchequer 
afier  the  rate  of  20/.  for  every  month  which  shall  be  contained  in 
the  indictment  whereupon  such  convidtion  shall  be;  and  shall 
also  for  every  month  after  such  conviction,  without  any  other  in- 
[  14S  ]  dictment  or  conviction,  forfeit  20/.  and  pay  into  the  receipt  of  the 
exchequer  aforesaid  at  two  times  in  the  year,  viz.  in  every  Easter 
and  Michaelmas  term,  as  much  as  shall  then  remain  unpaid  afler 
the  rate  of  20/.  for  every  month  afler  such  conviction ;  except  in 
such  cases  where  the  king  may  by  this  act  refiise  the  same,  and 
take  two  parts  of  the  lands  of  such  offender,  till  the  said  party 
being  indicted  for  not  coming  to  church  contrary  to  former  laws 
shall  conform  himself  and  come  to  church*    §  8. 

And  every  conviction  so  recorded,  shall  by  the  justices  before 
whom  the  record  of  the  conviction  shall  be,  be  certified  into  the 
exchequer,  before  the  end  of  the  term  following  such  conviction, 
in  such  convenient  certainty  for  the  time  and  other  circumstances, 
as  the  court  of  exchequer  may  thereupon  award  process  for  the 
seizure  of  the  lands  and  goods  of  every  such  offender  as  the  cause 
shall  require :  And  if  default  shall  be  made  in  any  part  of  any 
payment  aforesaid  contrary  to  the  form  hereinbefore  limited; 
then,  and  so  oflen,  the  king  may  by  process  out  of  the  exchequer 
seize  all  the  goods,  and  two  parts  as  well  of  all  the  lands,  leases, 
and  farms  of  such  offender,  as  of  all  other  lands  liable  to  seizure 
or  to  the  penalties  aforesaid  by  the  true  meaning  of  this  act, 
leaving  the  third  part  only  of  the  said  lands,  leases,  and  farms  for 
the  maintenance  of  the  offender,  his  wife,  children,  and  family.   §  9» 

And  the  king  shall  have  power  to  refuse  the  20/.  a  month 
though  it  be  tendered  ready  to  be  paid,  and  thereupon  to  seize 
two  parts  in  three  to  be  divided  as  well  of  all  the  lands,  leases, 
and  farms  that  at  the  time  of  such  seizure  shall  be  or  afterwards 
shall  come  to  any  such  offender  in  not  coming  to  church,  or  to 
any  other  to  his  use,  as  of  all  other  lands  liable  to  such  seizure, 
or  to  the  penalties  aforesaid,  and  the  same  to  retain  till  such 
offender  shall  conform  himself^  in  lieu  of  the  ^0/.  monthly  that 
during  such  his  seizure  and  retainer  shall  incur.     Saving  to  aU 
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persons  (other  than  the  oflPender^  his  heirs,  or  others  claiii^ng  to 
his  or  their  use)  all  leases,  rents,  conditions,  and  other  rights  and 
titles  made  and  done  without  fraud.     $  11. 

But  the  kinff  shall  not  take  into  his  two  parts,  but  leave  to  such 
ofiender,  his  chief  mansion  house,  as  part  of  his  third  part;  and 
shall  not  demise,  lease,  nor  put  oyer  the  said  two  parts,  nor  any 
part  thereof,  to  any  recusant,  nor  to  his  use :  And  whosoever 
shall  take  the  same  in  lease  or  otherwise  of  his  majesty,  shall  give 
such  security  not  to  commit  nor  suffer  waste,  as  by  Uie  court  of 
exchequer  snail  be  allowed*     $  12. 

And   no  indictment  against  any  person  for  not  coming  to   [  144  3 
diurch,  nor  any  proclamation,  outlawry,  or  other  proceeding 
thereupon  shall  be  reversed  Jar  any  default  inform^  nor  otherwise 
than  by  direct  traverse  to  die  point  of  not  coming  to  church.  $  16. 

Provided,  that  if  such  person  indicted  shall  submit  and  conform 
and  repair  to  church,  he  may  from  thence  be  admitted  to  avoid 
and  reverse  the  indictment  and  all  proceedings  thereupon,  as  if 
this  act  had  not  been  made.  $  17. 

And  every  of  the  said  offences  against  this  act  may  be  inquired 
of,  heard,  and  determined  before  the  justices  of  the  king's  bench 
or  of  assise,  or  before  the  justices  of  the  peace  in  sessions.     $  S6. 

Shall  be  reversed  for  any  default  in  formJ]  But  it  hath  been 
resolved,  that  the  party  is  only  restrained  from  taking  advantage 
of  defects  in  the  record  itself,  and  that  he  may  plead  any  coUa- 
teral  matter,  as  a  pardon,  or  a  former  conviction.     1  Hem.  17. 

And  that  he  may  even  reverse  a  judgment  after  verdict  for  any 
such  defect  in  the  record  itself  as  tends  to  the  king's  prejudice, 
as  the  omission  of  a  capiatur  or  the  like :  and  that  he  may  reverse 
an  outlawry  for  any  common  defect,  upon  putting  in  bail,  and 
traversing  the  indictment  as  to  the  point  of  not  coming  to  church; 
which  is  very  agreeable  to  the  purport  of  the  whole  clause,  the 
latter  part  whereof  seems  manifestly  to  qualify  the  generality  of 
the  former.     1  Haw.  17. 

[By  the  31  G.  3.  c.  32.  $  3.  No  person  who  shall  take  and 
subscribe  the  oath  therein  before  appointed  to  be  taken  and  sub- 
scribed by  papists  (for  which  see  £DCIt]50,  20  B.),  shall  be  con- 
victed or  prosecuted  upon,  or  shall  be  liable  to  be  prosecuted 
upon  the  last  recited  statutes,  or  any  of  them,  or  upon  any  other 
statute,  or  any  other  law  of  this  realm,  by  indictment,  inform- 
ation, action  of  debt  or  otherwise,  or  shall  be  prosecuted  in 
any  ecclesiastical  court,  for  not  resorting  or  repairing  to  his 
or  her  parish  church  or  chapel,  or  some  other  usual  place  of 
common  prayer,  to  hear  divine  service,  and  join  in  public  wor- 
ship, according  to  the  forms  and  rites  of  the  church  of  England, 
as  by  law  established.  But  the  laws  for  frequenting  divine  service 
on  Sunday^  shall  continue  in  force  against  all  persons  except  those 
who  shall  come  to  some  congregation  or  place  of  religious  worship 
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permitted  by  that  act  (for  which  see  iirfira  XLVI.)  or  the  act  of 
TolerationJ 

[  145  ]    XVI.  Perverting  others^  or  being  perverted  to  popery. 

By  the  23  JSZ.  c.  1.  All  persons  viho  shall  have  or  pretend  to 
hwoepatx>er  or  shall  put  in  practice  to  absolve,  persuade  or  with- 
draw  any  of  the  subjects  from  their  natural  obedience,  or  to 
vnthdraw  them  for  that  intent  from  the  established  to  the  Romish 
relimon,  or  to  move  them  to  promise  any  obedience  to  any  pre- 
tended authority  of  the  see  of  Rome  or  of  any  other  prince,  state^ 
or  potentate  to  oe  had  or  used  within  this  realm,  or  shall  do  any 
overt  act  to  that  intent  or  purpose,  shall  be  guilty  of  high  trear 
son.     $  2. 

And  if  any  person  shall  be  willingly  absolved  or  withdrawn  as 
aforesaid,  or  willingly  be  reconciled,  or  shall  promise  any  obe* 
dience  to  any  such  pretended  authority,  prince,  state,  or  potentate; 
he,  his  procurers  and  counsellors,  shall  be  guilty  of  high  trea- 
son. $  2. 

And  all  persons  that  shall  wittingly  be  aiders  or  maintainers  of 
such  persons  so  offending,  knowing  the  same,  or  shall  conceal 
any  such  offence,  and  shall  not  within  twenty  days  after  their  know- 
ledge of  the  offence  disclose  the  same  to  a  justice  of  the  peace 
or  other  high  officer,  shall  be  guilty  of  misprision  of  treason.  $  3. 

Pretend  to  have  patDer^  or  shall  put  in  practice']  Upon  the  in- 
dictment against  Campion  and  others,  33  EL  concerning  which 
the  judges  were  assembled  at  Seijeants  Inn,  it  was  resolved  by 
them,  that  if  any  person  shall  pretend  to  have  power  to  absolve, 
though  he  move  none  with  an  intent  to  draw  them  from  their 
obedience ;  or  shall  move  any  with  an  intent  to  draw  them  from 
their  obedience,  though  he  pretend  not  to  have  power  to  absolve; 
both  these  acts,  singly  taken,  are  treason  withm  the  purview  of 
this  statute.     Gibs.  5S6.     [SaviL  3.] 

XVII.  Entering  into  foreign  service. 

By  the  3  Jac.  c.  4.  If  any  gentleman  or  person  of  higher  de* 
gree,  or  any  person  that  shsdl  bear  any  office  or  place  of  captain, 
lieutenant,  or  any  other  place,  charge,  or  office,  in  camp,  army, 
or 'company  of  soldiers,  or  conduct  of  soldiers,  shall  go  voluntarily 
out  of  the  realm  to  serve  any  foreign  prince,  state,  or  potentate, 
or  shall  voluntarily  serve  any  such,  before  he  shall  become  bound 
.by  obligation  with  two  such  sureties,  as  shall  be  allowed  of  by 
the  officers,  who  shall  take  the  bond  unto  the  king  in  the  sum  of 
20/.  at  the  least  with  condition  to  the  effect  following,  shall  be  a 
felon.     The  tenor  of  which  condition  foUoweth;  §  19. 

That  if  the  within  bounden  A.B.  shall  not  at  any  time  then  after 

20 
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be  reconciled  to  the  pope  or  see  of  Roine^  nor  shall  enter  into  or 
consent  unto  any  plot  or  conspiracy  whatsoever  against  the  king's 
majesty,  his  heirs  and  successors,  or  any  his  and  their  estate  and 
estates,  realms  or  dominions,  but  shall  within  convenient  time 
after  knowledge  thereof  had,  reveal  and  disclose  to  the  king's 
majesty,  his  heirs  and  successors,  or  some  of  the  lords  of  his  or 
their  honourable  privy  council,  all  such  practices,  plots,  and  con- 
spiracies ;  that  then  the  said  obligation  to  be  void.  §  20. 

And  the  customer  and  comptroller  of  every  port,  haven,  or 
creek,  or  one  of  them,  or  their  or  either  of  their  deputy,  may  take 
the  said  bond;  taking  for  the  same  6d.  and  no  more.  Which 
said  customer  and  comptroller  shall  register  and  certify  every 
such  bond  into  the  court  of  exchequer  once  every  year,  on  pain 
of  5/.     $21. 

And  where  any  such  person  shall  pass  out  of  the  cinque  ports 
or  any  member  thereof;  the  lord  warden  of  the  cinque  ports,  or 
any  p^^on  by  him  appointed^  may  take  such  bond  as  aforesaid. 
$42, 

XVIII.  Refusing  the  oaths  and  subscriptions. 

I.  By  the  7  J.  c.  6.  If  any  person  of  or  above  the  degree  of  a 
baron  or  baroness,  and  above  the  age  of  eighteen  years,  shall 
stand  and  be  presented,  indicted,  or  convicted  for  not  coming  to 
church,  or  not  receiving  the  sacrament  according  to  law,  before 
the  ordinaiy,  or  other  having  lawful  power  to  take  such  present- 
ment or  indictment ;  then  three  of  the  privy  council,  whereof  the 
lord  chancellor,  lord  treasurer,  lord  privy  seal,  or  principal 
secretary  to  be  one,  upon  knowledge  thereof  shall  require  such  ' 
person  to  take  the  oaths  of  allegiance  and  supremacy:  And  if  any 
other  person  of  and  above  the  said  age  and  under  the  said  degree, 
shall  so  stand  and  be  presented,  indicted,  or  convicted ;  or  if  the 
minister,  petty  constable,  and  churchwardens,  or  any  two  of 
them,  shall  complain  to  any  justice  of  the  peace,  near  adjoining 
to  the  place  where  any  person  complained  of  shall  dwell,  and  the 
said  justice  shall  find  cause  of  suspicion ;  then  any  one  justice  of 
the  peace,  within  whose  commission  or  power  such  person  shall 
be,  or  to  whom  complaint  shall  be  made,  shall  upon  notice  thereof 
require  such  person  to  take  the  said  oaths.  And  if  any  person 
being  of  the  age  of  eighteen  years  or  above  shall  reiuse  to  take  [  14?7  ] 
the  said  oaths  duly  tendered ;  then  the  persons  authorised  to 
give  the  said  oaths,  shall  commit  him  to  the  common  gaol  till 
the  next  assises  or  sessions,  where  the  said  oaths  shall  be  again 
in  the  said  open  sessions  required  of  such  person,  by  the  justices 
of  assize  or  of  the  peace  then  and  there  present ;  and  if  he  shall 
then  also  refuse,  he  shall  incur  a  praemunire.     (Except  women 
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covert;  who  shall  be  committed  only  to  prison,  there  to  remain 
without  bail  till  they  will  take  the  said  oaths.)  §  26. 

And  every  person  refusing  to  take  the  said  oaths,  shall  be  dis- 
abled to  execute  any  public  place  of  judicature  or  bear  any  other 
office  (being  no  office  of  inheritance  or  ministerial  Ainction),  or 
to  use  or  practise  the  common  or  civil  law,  or  the  science  of 
physick  or  surgery,  or  the  art  of  an  apothecary,  or  any  liberal 
science  for  gain.  §  27. 

By  31  G.  3.  c.  32.  Roman  catholics  who  shall  take  and  sub- 
scribe the  oath  and  declaration  herein  contained,  are  exempted 
from  prosecution  for  not  resorting  to  a  place  of  worship 
accordmg  to  the  rites  of  the  church  of  England,  provided  they 
resort  to  a  place  of  divine  worship  permitted  by  that  act  Vid. 
si^a  XV.  With  regard  to  practitioners  in  Law,  vid.  tnfra 
XXXV.]' 

2.  By  the  13  C  2.  st  2.  c.  1.  No  person  shall  be  placed, 
elected,  or  chosen  to  any  office  or  place  of  mayor,  alderman, 
recorder,  baHifF,  town  clerk,  common  councilman,  or  other  office 
of  magistracy,  place,  or  trust,  or  other  employment  relating  to  the 
government  of  cities,  corporations,  boroughs,  cinque-ports,  and 
other  port  towns ;  who  shall  not  have  received  the  sacrament 
according  to  the  rites  of  the  church  of  England,  within  one  year 
next  before  such  election :  and  in  default  thereoi^  every  such 
election  and  placing  shall  be  void,  (a) 

3.  And  by  the  25  C.  2.  c.  2.  For  preventing  dangers  which 
may  happen  from  popish  recusants ;  every  person  who  shall  be 
admitted  into  any  office  civil  or  military,  shall  within  three  months 
after  his  admittance  receive  the  sacrament  of  the  Lord's  supper, 
according  to  the  usa^e  of  the  church  of  England,  in  some  public 
church  on  the  Lord's  day  immediately  after  divine  service  and 
sermon ;  And  shall  at  the  same  time  that  he  takes  die  oaths 
(which  shall  be  within  six  months  after  his  admittance,  9  G.  2. 

C  l^fS  ]  c.  26.)  deliver  into  the  court  a  certificate  of  his  having  so  received 
the  sacrament  under  the  hands  of  the  minister  and  churchwarden, 
and  shall  make  proof  of  the  truth  thereof,  by  two  witnesses  upon 
oath ;  all  which  shall  be  put  upon  record  in  the  said  court.  §  2,  3. 

And  if  he  shall  neglect  or  refuse  so  to  do,  he  shall  be  disabled 
to  hold  such  office,  and  the  same  shall  be  void.     §  4. 

And  if  he  shall  execute  the  same  after  such  time  is  expired, 
and  be  convicted  thereupon  in  the  courts  at  Westminster  or  at 
the  assizes ;  he  shall  be  disabled  to  sue  or  use  any  action,  bill, 
plaint,  or  information  in  course  of  law,  or  to  prosecute  any  suit 
in  any  court  of  equity,  or  to  be  guardian  of  any  child,  or  exe- 
cutor or  administrator  of  any  person,  or  capable  of  any  legacy 
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or  deed  of  gift,  or  to  bear  any  office,  and  shall  forfeit  SOOL  to 
him  who  shall  sue.     i  5. 

And  at  the  same  time  when  he  takes  the  oaths,  he  shall  also 
make  and  subscribe  this  declaration  following,  under  the  same 
penalties  and  forfeitures,  viz.  /.  AB.  do  declare^  that  I  do  believe 
that  there  is  not  any  transubstantiation  in  the  sacrament  of  the 
Lord^s  supper y  or  in  the  elements  of  bread  and  wine^  at  or  after  the 
consecration  thereof  by  any  person,  whatsoever*     %  9 

[By  SI  G.  S.  C.32.  §7.  Roman  catholics  who  may  be  chosen 
or  otherwise  appointed  to  bear  the  office  of  high  constable  or 
petty  constable,  churchwarden,  overseer  of  the  poor,  or  any 
other  parochial  or  ward  office,  and  shall  scruple  to  take  upon 
them  any  tiling  required  by  the  law  to  be  taken  or  done  in 
respect  of  such  employment,  may  and  shall  execute  such  office 
by  a  sufficient  deputy,  to  be  by  them  lawfully  provided  and  ap- 
proved, and  who  shall  comply  with  the  laws  in  this  behalf.  Vide 
1  G.l.st.2.  clS.  518. 

By  the  same  act,  $  18.  no  person  shall  be  summoned  to  make 
the  above-mentioned  declaration  against  transubstantiation,  or 
be  prosecuted  for  not  obeying  sucn  summons.  Q.  Whether 
this  shall  excuse  a  neglect  or  refusal  to  make  it  in  the  above- 
mentioned  case?] 

4.  And  by  the  7  &  8  W^  c.27.  Every  person  who  shall  refuse 
to  take  the  oaths  of  allegiance  and  supremacy^  when  tendered  to 
him  by  any  person  lawnilly  authorised  to  administer  or  tender 
the  same ;  or  shall  refuse  or  neglect  to  appear  when  lawfully  sum- 
moned in  order  to  have  the  said  oaths  tendered  to  him,~— diall, 
until  he  have  duly  taken  the  said  oaths,  be  liable  to  suffer  as  a 
popish  recusant  convict.  And  for  the  better  levying  the  penal- 
ties to  the  king,  the  persons  tendering  the  oaths  sha£  upon  such  [  149  ] 
refusal  or  default  of  appearance  record  and  enter  in  parchment 

the  christian  and  surname,  and  place  of  abode  of  such  person 
so  refusing  or  not  appearing,  together  with  the  time  of  such 
tender  and  refusal  or  default  of  appearance,  and  shall  deliver  the 
said  record  or  entry  to  the  justices  of  assize  at  the  next  assizes, 
who  shall  forthwith  estreat  the  same  into  the  exchequer  to  be 
there  entered  of  record,  that  the  court  may  proceed  thereupon 
as  against  popish  recusants  convict.     $  1. 

And  no  person  who  'shall  refuse  to  take  the  sdd  oaths,  or  being 
a  quaker  shall  refuse  to  subscribe  the  declaration  of  fidelity 
(which  oaths  and  subscription  the  sheriff  or  chief  officer  taking 
the  poll  at  any  election  of  members  of  parliament  at  the  request 
of  any  one  of  the  candidates  shall  administer)  shall  be  admitted 
to  give  any  vote  at  such  election.     $  19. 

5.  And  by  the  1  G.  st.  2.  c.  13.  Two  justices  of  the  peace,  or 
any  other  person  who  shall  be  by  his  majesty  for  that  purpose 
specially  appointed  by  order  in  the  privy  council  or  by  commis- 
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sion  under  the  great  seal*  may  administer  and  tender  the  oaths 
of  allegiance,  supremacy^  and  abjuration  to  any  person  whom 
they  shall  suspect  to  be  dangerous  or  disaffected  to  his  majesty 
or  his  goyemment :  and  if  any  person  to  whom  the  said  oaths 
shall  be  so  tendered,  shall  neglect  or  refuse  to  take  the  same ; 
such  justices  or  other  person  specially  to  be  appointed  as  afore- 
said, tendering  the  said  oaths  shall  certify  the  rejEiisal  thereof  to 
the  next  quarter  sessions  where  such  refusal  shall  be  made ;  and 
the  said  refusal  shall  be  recorded  amount  the  rolls  of  that  ses- 
sions, and  shall  be  from  thence  certified  by  the  clerk  of  the  peace 
into  the  chancery  or  king's  bench,  there  to  be  recorded  amongst 
the  rolls  of  such  court,  in  a  roll  to  be  there  kept  for  that  purpose 
only;  and  eyeiy  person  so  neglecting  or  refusing  to  take  the  said 
oatns,  shall  be  from  the  time  of  such  neglect  or  refusal  adjudged 
a  popish  recusant  conyict     §  10. 

And  two  justices  or  any  other  person  so  specially  appointed 
as  aforesaid,  by  writing  under  their  hands  and  seals  may  summon 
any  person  to  appear  before  them  at  a  certain  day  and  time 
therein  to  be  appointed,  to  take  the  said  oaths ;  which  said  sum- 
mons shall  be  seryed  upon  such  person  or  left  at  his  dwelling 
house  or  usual  place  of  abode,  widi  one  of  the  family  there ;  and 
if  such  person  so  summoned  shall  neglect  or  refuse  to  appear, 
then  upon  due  proof  upon  oath  of  serying  the  said  summons, 
[  150  ]  such  justices  or  other  persons  as  aforesaid  shall  certify  the  same 
to  the  next  sessions,  there  to  be  entered  upon  the  rolls ;  and  if 
such  person  shall  neglect  or  refuse  to  appear  and  take  the  said 
oaths  at  the  said  sessions,  the  names  of  the  person  so  certified 
being  publicly  read  at  the  first  meeting  of  the  said  sessions,  such 
person  shall  be  adjudged  a  popish  recusant  conyict,  and  as  such 
to  forfeit  and  be  proceeded  against  as  if  he  had  actually  refused 
to  take  the  oaths ;  and  the  same  shall  be  from  thence  certified 
by  the  clerk  of  the  peace  into  the  chancery  or  king's  bench,  there 
to  be  recorded  in  a  roll  to  be  kept  for  that  purpose  only.  §  11. 
[But  by  31  G.  3.  c.32.  §  18.  no  person  shall  be  summoned  to 
take  the  oath  of  mpremacy^  or  be  prosecuted  for  not  obeying  such 
summons.] 

XIX.  Armour  and  ammunition. 

1.  By  the  SJ*c.5.  All  such  armour,  mmpowder,  and  mur 
nition,  as  any  popish  recusant  convict  shall  naye  in  his  house  or 
elsewhere,  or  in  the  possession  of  any  other  at  his  disposition, 
shall  be  taken  from  them  by  warrant  of  four  justices  of  the  peace 
at  their  general  or  quarter  sessions  to  be  holden  in  the  county 
where  such  popish  recusant  shall  be  resident  (odier  than  such 
necessary  weapons  as  shall  be  thought  fit  by  the  said  justices  to 
remain  and  be  allowed  for  the  defence  of  such  recusant's  person 
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or  house) :  and  the  said  armour  and  munition  so  taken^  shall  be 
kept  at  the  costs  of  such  recusant,  in  such  places  as  the  said  four 
justices  at  theii"  said  sessions  shall  appoint.     §  27* 

And  if  such  person  shall  refuse  to  declare  unto  the  said  jus-> 
tices,  or  to  any  of  them,  what  armour  he  hath,  or  shall  hinder 
or  disturb  the  delivery  thereof  to  any  of  the  said  justices,  or  to 
any  other  person  authorised  by  their  warrant  to  take  and  seize 
the  same;  he  shall  forfeit  his  said  armour,  gunpowder,  and  mu- 
nition, and  shall  also  be  imprisoned  by  warrant  of  any  justice  of 
the  peace  of  such  county  for  three  months.     §  28. 

And  notwithstanding  the  taking  away  the  same,  the  said 
popish  recusant  shall  be  chaicged  with  the  maintaining  of  the 
same,  and  with  the  buying,  providing,  and  maintaining  of  horse 
and  other  armour  and  munition,  in  such  sort  as  other  subjects 
shall  be  appointed  and  commanded  acccnrding  to  their  several 
abilities  and  qualities ;  and  the  said  armour  and  munition,  at  the 
charge  of  such  popish  recusant  for  them,  and  as  their  own  pro-  [  151  ] 
vision  of  armour  and  munition,  shall  be  shewed  at  every  muster, 
shew,  or  use  of  armour  to  be  made  within  the  said  county.   §  29. 

2.  Arid  by  the  1  W.clS.  It  shall  be  lawful  for  any  two  jus- 
tices of  the  peace  who  shall  know  or  suspect  any  person  to  be  a 
papist,  or  shall  be  informed  that  any  person  is,  or  is  suspected  to 
be  a  papist,  to  tender,  and  they  shall  forthwith  tender  to  him  the 
declaration  of  the  SO  C.  2.  a.2.  c.  1. :  and  if  he  shall  refuse  to 
make  and  subscribe  the  same^  or  shall  refuse  or  forbear  to  appear 
before  the  said  iustices  for  the  making  and  subscribing  the  same 
upon  notice  to  him  given  or  left  at  his  usual  place  oF  abode  by 
any  person  authorised  in  that  behalf  by  warrant  of  the  said  jus- 
tices; he  shall  from  thenceforth  be  liable  to  all  the  penalties, 
forfeitures,  and  disabilities  in  this  act  mentioned.  |9§  2. 

And  the  said  justices  shall  certify  the  name,  surname,  and 
usual  place  of  abode  of  every  such  person,  who  being  required 
shall  refuse  or  neglect  to  make  ana  subscribe  the  said  declar*- 
ation,  or  to  appear  before  them  for  that  purpose;  as  also  of 
every  person  who  shall  make  and  subscribe  the  same, — at  the  next 
sessions,  to  be  there  filed  and  kept  amongst  the  records.     §  3. 

And  no  papist  or  reputed  pt^ist  so  refusing  or  making  default, 
shall  have  in  his  house  or  elsewhere,  or  in  the  possession  of  any 
other  to  his  use  or  at  his  disposition,  any  arms,  weapons,  gun- 
powder or  ammunition,  (other  than  such  necessary  weapons  as 
shall  be  allowed  to  him  by  order  of  the  justices  in  sessions,  for 
the  defence  of  his  house  or  person):  and  two  justices  by  their- 
warrant  may  authorise  any  person  in  the  day  time,  with  the 
assistance  of  the  constable  or  his  deputy,  to  search  for  all  arms, 
weapons,  gunpowder,  or  ammunition,  which  shall  be  in  the 
house,  custody,  or  possession  of  any  such  papist,  or  reputed 
papist,  and  seize  the  same  for  the  use  of  the  king ;  which  said 


justices  shall  at  the  next  sessions  deliver  the  same  in  open  court 
for  the  use  aforesaid.     §  4. 

And  every  papist,  or  reputed  papist,  who  shall  not  within  ten 
days  after  sucn  refusal  or  making  default  as  aforesaid,  discover 
and  deliver,  or  cause  to  be  delivered  to  some  justice  of  die  peace, 
all  arms,  weapons,  gunpowder,  or  ammunition  whatsoever,  which 
he  shall  have  in  his  house  or  elsewhere,  or  which  shall  be  in  the 
possession  of  any  person  to  his  use;  or  shall  hinder  or  disturb 
any  person  authorised  by  warrant  of  two  justices  to  search  for 
[  152  3  and  seize  the  same,  shall  be  committed  to  the  common  gaol  by 
warrant  of  two  justices  for  three  months  without  bail,  and  shall 
also  forfeit  the  said  arms,  and  pay  treble  the  value  of  them  to  the 
king,  to  be  appraised  by  the  justices  at  the  next  sessions.     §  5. 

And  every  person  who  shall  conceal,  or  be  privy  or  aiding  or 
assisting  to  conceal,  or  who  knowing  thereof  shall  not  discover 
to  a  justice  of  the  peace  the  arms,  weapons,  gunpowder,  or  am- 
munition of  any  person  so  refusing  or  making  de&ult,  or  shall 
hinder  or  disturb  any  person  authorised  as  aforesaid  in  searching 
for,  taking,  and  seizing  the  same,  shall  be  committed  to  the  com- 
mon gaof  by  two  justices,  for  three  months  without  bail,  and 
shall  also  forfeit  treble  tl^  value  of  the  said  arms  to  the  king. 
§6. 

And  if  any  person  shall  discover  any  concealed  arms,  weapons, 
ammunition  or  gunpowder  belonging  to  any  person  rdfiismg  or 
making  de&ult  as  aforesaid,  so  as  the  same  may  be  seized ;  the 
justices  on  delivery  of  the  same  at  the  sessions,  shall  as  a  reward 
for  such  discovery,  by  order  of  sessions  allow  him  a  sum  of  mo- 
ney amounting  to  the  full  value  of  the  arms,  weapons,  ammu- 
nition or  gunpowder  so  discovered :  the  said  sum  to  be  assessed 
by  the  judgment  of  the  said  justices  at  their  said  sessions,  and  to 
be  levied  by  distress  and  sale  of  the  goods  of  the  offender.     §  7. 

But  if  any  person  who  shall  have  so  refused  or  made  default, 
shall  desire  to  submit  and  conform,  and  for  that  purpose  shall 
present  himself  before  the  justices  at  the  next  sessions  where  his 
default  shall  be  certified,  and  shall  there  in  open  court  make 
and  subscribe  the  said  declaration,  and  take  the  oaths  of  allegi- 
ance and  supremacy,  he  shall  be  discharged.     §  8. 

XX.  Horses. 

No  papist  or  reputed  papist,  so  refusing  or  making  default  ia 
making  and  subscribing  the  declaration  as  by  the  last  mentioned 
act  of  the  1  W,  c.  15.  shall  have  or  keep  in  his  possession  any 
horse  above  the  value  of  5/.;  and  two  justices  by  their  warrant 
may  authorise  any  person,  with  the  assistance  of  the  constable  or 
his  deputy,  to  search  for  and  seize  the  same  for  tlie  use  of  the 
king.     1  JV,  c,  15.  $9. 


And  if  any  perscm  riiall  toUHbetiy  or  be  aidiing  la  eoBoeBling; 
any  sndi  horse ;  he  shall  be  ecmitnitted  to  prison  by  such  i^^ar-^    r  IS8  1 
rant  irithout  bail  for  diree  months,  and  dicdl  also  forfdt  to  the 
king  treble  value  of  sudi  horse,  which  yalue  is  to  be  settled  as 
aforesaid.    §  10.  (b). 

XXI.  Popish  baptism. 

£y«ry  popish  recusant  who  diall  have  a  child  60m,  shall 
within  one  mondi  next  after  the  birth,  cause  the  same  to  be  bap« 
tised  by  a  lawful  minister,  according  to  the  laws  of  the  realm,  m 
the  open  church  of  the  parish  where  the  child  shall  be  bom,  or 
ia  some  other  church  near  adjoining,  or  chioiel  where  baptism  is 
usually  administered ;  or  if  by  infirmity  of  the  child  it  cannot  be 
brought  to  such  a  place,  then  the  same  shall  within  the  time  - 
aforesaid  be  baptised  by  the  lawful  minister  of  any  of  the  said 
parishes  or  places :  on  pain  that  the  father  of  such  child  if  he  be 
living  one  month  after  die  birth,  or  if  he  be  dead  then  the  mother 
of  such  child,  shall  forfeit  100/.;  one  third  to  the  king,  one  third 
to  him  who  shall  sue  in  any  of  the  king's  courts  of  record,  and 
one  third  to  the  poor  of  the  said  parish.     S  J.  c,  5.  (  14. 

XXII.  Popish  marriage* 

1.  By  the  3  J.  c.  5.  Every  man  hetug  a  popish  recusant  amcict^ 
who  shall  be  married  otherwise  than  in  some  open  church  or 
chapel,  and  otherwise  than  according  to  the  orders  of  the  church 
of  England,  by  a  minister  lawftdly  authorised,  shall  be  disabled 
to  have  any  estate  of  freehold  into  any  lands  of  his  wife  as  tenant 
by  courtesy;  and  every  woman  being  a  popish  recusant  convict,  f  154  1 
who  shall  be  married  in  other  form  than  as  aforesaid,  shall  be  dis- 
abled not  only  to  claim  any  dower  of  the  inheritance  of  her  hus- 
band, or  any  jointure  of  the  lands  of  her  husband,  but  also  of  her 

(6)  It  is  to  be  observed  here,  that  the  1  W.  c,  15.  which  Introduces 
the  penalties  and  disabilities  mentioned  in  this  and  the  preceding 
namber,  is  not  noticed  by  the  SI  G.  3.  c.  32. ;  and  the  30  C  2.  st,  £ 
c.  1.  is  not  farther  mentioned  in  that  act,  than  with  regard  to  persons 
coming  into  the  king's  presence,  &c.  Vid,  the  act,  §20.  et  infra, 
XXXII.  May  not  therefore  the  declaration  of  the  30  C.  2.  st*  2.  c.  1. 
(against  transubstantiation  and  the  adoration  of  saints",  in/ra,  XXIX.) 
still  be  required  of  catholics,  who  have  conformed  to  the  31  G.  3. 
c.  32.  and  must  they  not  make  it  in  order  to  avoid  the  two  last  men- 
ttoned  disabilities?  especially  as  the  penalties  of  the  1  W.  c.  15. 
attach  not  upon  conviction  in  a  prosecution  or  suit  in  any  court  for 
being  a  papist,  &c.  which  is  remedied  by  31  G.  3.  c.  32.  §  4.  but  upon 
certmcaCe  by  two  justices  of  the  peace,  of  the  refusal  of  a  papist  or 
reputed  papist  to  m^ke  and  subscribe  the  above-mentionea  declar- 
ation. 
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widow's  estate  and  frankbank  in  any  customary  lands  whereof 
her  husband  died  seised,  and  likewise  be  disabled  to  have  any 
part  of  her  husband's  goods :  And  if  any  such  man  shall  be  mar- 
ried with  any  woman,  otherwise  than  as  aforesaid,  which  woman 
shall  have  no  lands  whereof  he  may  be  entided  to  be  tenant  by 
the  courtesy;  he  shall  forfeit  100/.,  half  to  the  king,  and  half  to 
him  that  shall  sue  in  any  of  the  king's  courts  of  record.     $  IS. 

2.  But  by  the  26  Gr.2.  c.  S3.  J  8.  After  March  25.  1754,  if 
they  shall  be  married  any  where  in  England,  other  than  in  a 
church  or  public  chapel  (unless  by  special  Ucence  firom  the 
archbishop  of  Canterbury),  or  without  publication  of  banns,  or 
licence,  the  marriage  shall  be  void.  [And  by  §  12.  nothing  in 
the  SI  G.  3.  c.  32,  shall  extend  to  repeal  any  part  of  26  G.  2. 
e.  3S.  (8). 

XXIII.  Popish  burial. 

'  If  any  popish  recusant,  man  or  woman,  not  being  excommuni- 
cate, shall  be  buried  in  any  place,  other  than  in  die  church  or 
church  yard,  or  not  according  to  the  ecclesiastical  laws  <Sf  this 
realm ;  the  executors  or  administrators  of  every  such  person  so 
buried,  knowing  the  same,  or  the  party  that  causeth  him  or  her 
to  be  so  buried,  shall  forfeit  20/.,  one  third  to  the  king,  one  third 

♦ 

(8)  It  seems  admitted  in  Scrimshire  v.  Scrimthirey  decided  in  1752 
by  Sir  Edvo.  Simpson^  and  reported  2  Hagg.  Rep.  400,  that  as  a  priest 
popishly  ordained  is  a  legal  presbyter,  a  marriage  by  him  according 
to  the  English  ritual  is  good,  for  he  is  allowed  to  be  a  legal  priest : 
and  after  taking  and  subscribing  the  oath  and  declaration  in  31  G.  3. 
c.  32.  §  1.  may  perform  such  rite  without  incurring  any  penalty.  Id. 
§  4.     Thus  it  seems  the  better  opinion  that  a  marriage  m  this  country 
after  the  popish  ritual  cannot  be  deemed  legal :  particularly,  where 
there  has  been  no  consummation,  for  the  act  of  parliament  prescrib- 
ing the  form  of  marriage  in  this  country  has  changed  that  condition 
in  the  contracting  part  in  the  Roman  ritual,  **  if  holy  church  pennit," 
to  "  according  to  God's  holy  ordinances  ;*'  and  this  difference  between 
the  rituals,  which  are  much  alike,  makes  such  a  ceremony  in  this 
country  nothing  more  than  a  contract.    2  Hagg.  Rep.  401.  404,  405. 
This,  however,  by  canon  law  is  ipsum  matrimonium ;  and  that  law 
(before  25.  March  1754,  from  which  day  26  G.  2.  c.  33.  §  13.  took  effect 
.to  the  contrary)  would  have  enforced  solemnization  according  to  the 
English  rites,    till  which   ceremony  takes  place  no  restitution   of 
conjugal  rights  can  be  decreed,  though  an  English  priest  had  inter- 
vened, if  the  marriage  were  not  by  the  English   ritual.    But  in 
Fielding* s  case,  in  1705,  a  marriage  in  Mr.J'.'s  own  lodgings  by  a 
Romish  priest  in  the  suite  of  the  Imperial  Envoy,  was  held  good  on 
evidence  of  verba  de  pnesenti^  spoken  in  English,  so  as  to  convict 
JMr.  F.  of  polygamy  in  a  second  marriage,  but  non,  constat  that  the 
ritual  used  was  not  the  protestant.    5  St.  Tri.  610. 
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to  him  that  shall  sue  in  any  of  the  kmg's  courts  of  record,  and 
one  third  to  the  poor  of  the  parish  where  such  person  died. 
3  J.  c.  5.  $  15.  [And  by  the  31  G.  3.  c.  32.  §  1 1.  the  benefit  of 
that  act  shall  not  extend  to  any  Roman  catholic  ecclesiastic  who 
sludl  officiate  at  any  funeral  in  any  church  or  church  yard.] 

XXIV.  Heirs  of  popish  recusants. 

If  any  recusant  shall  die,  his  heir  being  no  recusant ;  such 
heir  shall  be  freed  from  all  penalties  and  incumbrances  in  respect 
of  his  ancestor's  recusancy :  And  if  at  the  decease  of  such  recu- 
sant his  heir  shall  be  a  recusant,  and  after  shall  become  conform* 
able  and  obedient  to  the  laws  of  the  church,  and  repair  to  church, 
and  continue  there  during  the  time  of  divine  service  and  sermons, 
and  also  shall  take  the  oaths  of  allegiance  and  supremacy  before  [  155  ] 
the  archbishop  or  bishop  of  the  diocese ;  such  heir  shall  be  freed 
from  all  penalties  and  incumbrances  happening  by  reason  of  his 
ancestor's  recusancy.     1  J.  c.  4.  J  3.  1  W*  c.  8. 

But  if  the  heir  of  any  recusant  shall  be  within  the  age  of  six- 
teen years  at  the  decease  of  his  ancestor,  and  shall  after  his  age 
of  sixteen  years  become  a  recusant ;  such  heir  shall  not  be  freed 
of  any  of  the  penalties  and  incumbrances  happening  by  reason  of 
his  ancestor's  recusancy,  until  he  shall  submit  or  conform  him- 
self^ and  become  obedient  to  the  laws  of  the  church,  and  repair  to 
church,  and  take  the  oaths  of  allegiance  and  supremacy  as  afore- 
said ;  and  yet  nevertheless,  from  and  after  such  submission  and 
oath  taken,  every  such  heir  shall  be  freed  from  all  penalties  and 
incumbrances  happening  by  reason  of  bis  ancestor's  recusancy^ 
1  J.  c,4.  J4.  1  W.c.%. 

XXV.  Popish  "wife  recusant  convict. 

1.  By  the  3  J.  c.  5.  Every  married  woman  being  a  popish 
recusant  convict  (her  husband  not  being  a  popish  recusant  convict) 
who  shall  not  conform  herself,  but  shall  forbear  to  repair  to  some 
church  or  usual  place  of  common  prayer,  there  to  hear  divine 
service  and  to  receive  the  sacrament^  by  the  space  of  one  whole 
year  next  before  the  death  of  her  husband,  — - — shall  forfeit  to 
the  king  the  issues  and  profits  of  two  parts  of  her  jointure  and  of 
her  dower  during  her  life,  out  of  any  lands  which  were  her  hus- 
band's, and  also  be  disabled  to  be  executrix  or  administratrix  of 
her  said  husband,  and  to  have  or  demand  any  part  or  portion  of 
her  said  deceased  husband's  goods  or  chattels.     $  10. 

2.  And  by  the  7  *7.  c  6.  If  any  married  woman  being  con- 
victed as  a  popish  recusant  for  not  coming  to  church,  shall  not  in 
three  months  conform  herself  and  repair  to  church  and  receive 
-the  sacrament:  she  shall  be  committed  to  prison  by  one  of  the 
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privy  council,  or  the  bishop  of  the  diocese,  if  she  be  a  baroness  ; 
or  if  she  be  under  that  degree,  by  two  justices  of  the  peace  (one 
whereof  to  be  of  the  quorum),  until  she  shall  conform  herself  and 
come  to  church  and  receive  the  sacrament ;  unless  her  husband 
shall  pay  to  the  king  10/.  a  month,  or  the  third  part  of  his  lands 
at  his  own  choice,  so  long  as  she  remaining  a  recusant  convict 
shall  continue  out  of  prison.     $  28. 

[  156  ]  XXVI.  Popish  servants  or  sqjoumers. 

By  the  S  J.  c.  4.  Every  person  who  shall  willingly  maintain, 
retain,  relieve,  keep,  or  harbour  in  his  house,  any  servant,  so- 
journer, or  stranger,  who  shall  not  repair  to  some  church,  or  cha- 
pel, or  usual  p^ce  of  common  prayer  to  hear  divine  service,  but 
shall  forbear  the  same  for  a  month  together,  not  having  a  reason- 
able excuse,  shall  forfeit  10/.  a  month.     $  S2. 

And  every  person  who  shall  knowingly  retain  or  keep  in  his 
service,  fee,  or  livery,  any  person  who  shall  not  repair  to  some 
church,  chapel,  or  usual  place  of  common  prayer  to  hear  divine 
service,  but  shall  forbear  the  same  for  a  month  together,  shaU 
forfeit  10/.  a  month.     §  33. 

But  this  shall  not  extend  to  punish  or  impeach  any  person^ 
for  maintaining,  retaining,  relieving,  keeping,  or  harbourinff  his 
father  or  mother  wanting  (without  Araud  or  covin)  other  habita- 
tion or  sufficient  maintenance,  or  the  ward  of  any  such  person, 
or  any  person  that  shall  be  committed  by  authority  to  the  custody 
of  any  by  whom  they  shall  be  so  relieved,  maintained,  or  kept. 
$  34. 

The  said  offences  to  be  inquired  of,  heard,  and  determined, 
before  the  justices  of  the  king's  bench,  or  of  assize,  or  before  the 
justices  of  the  peace  in  sessions.     $  36 

[But  by  the  31  G.  3.  c.  32.  §  3.  No  person  who  shall  take  and 
subscribe  the  oath  therein  before  appointed  to  be  taken  (for  which 
see  £)at&09  20  B.)  shall  be  convicted  or  prosecuted  upon  the 
statute  of  3  J.  c.  4.  for  keeping  or  having  any  servant  of  other 
person,  bein^  a  papist  or  reputed  papist,  or  person  professing  the 
popish  reliffion,  who  shall  not  so  repair  to  his  or  her  parish 
church  or  chapel,  or  some  such  other  usual  place  of  common 
prayer  as  aforesaid.] 

XXVII.  Popish  schoolmasters. 

1.  By  the  23  EL  c.  1.  If  any  person  shall  keep  or  maintain 
any  schoolmaster,  which  shall  not  repair  to  church  or  be  allowed 
by  the  bishop  of  the  diocese;  he  shall  forfeit  10/.  a  month.    $  6. 

Provided,  that  no  such  ordinary  or  their  ministers,  shall  take 
any  thing  for  the  said  allowance,    i   ■     And  if  such  schaocdmas- 
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ter  or  teacher  shall  teach  contrary  td  this  act;  he  $hall  be  dis- 
abled to  be  a  teacher  of  youth,  and  be  imprisoned  for  a  year. 

$7. 

The  said  forfeiture  to  be,  one  third  to  the  king  to  his  own  use ; 
one  third  to  the  king  for  relief  of  the  poor  in  the  parish  where 
the  ofifence  shall  be  committed,  to  be  delivered  by  warrant  to 
the  principal  officers  in  the  receipt  of  the  exchequer  without  far- 
ther warrant  from  the  king ;  and  one  third  to  him  who  shall  sue : 
and  if  such  person  shall  not  be  able,  or  shall  fail  to  pay  the  same 
within  three  months  after  judgment  given,  he  shall  be  committed 
to  prison  till  he  have  paid  the  same,  or  conform  himself  to  go  to 
church.     $  11. 

But  if  the  offender  shall,  before  he  be  indicted,  or  at  his  ar-. 
faignment  or  trial  before  judgment,  submit  and  conform  himself 
before  the  bishop  of  the  diocese,  or  before  the  justices  where  he 
shall  be  indicted,  arraigned,  or  tried  (having  not  before  made 
like  submission  at  his  trial  being  indicted  for  the  first  offence) ; 
he  shall  be  discharged,  upon  his  recognition  of  such  sulmiission  in 
open  assizes  or  sessions  of  the  county  where  he  shall  be  resident 

$10. 

2.  And  by  the  1  J.  c,  4.  No  person  shall  keep  any  school  or 
be  a  schoolmaster,  out  of  any  of  the  universities  or  colleges  of 
this  realm,  except  it  be  in  some  public  or  free  grammar  school, 
or  in  some  such  nobleman's  or  gentleman's  house  as  are  not  recu- 
sants, or  where  the  schoolmaster  shall  be  specially  licensed  by 
the  archbishop,  bishop,  or  guardian  of  the  spiritualities  of  the 
diocese ;  on  pain  that  as  well  the  schoolmaster,  as  ^so  the  party 
that  shall  retain  or  maintain  any  such  schoolmaster,  shall  forfeit 
each  of  them  40^.  a  day ;  the  one  half  of  which  forfeitures  shall 
be  to  the  king,  and  hallF  to  him  that  will  sue.    §  9. 

[But  by  the  31  G.  3.  c.  32.  Roman  catholics  who  have  con- 
formed to  the  regulations  of  that  act  are  entitled  to  teach  youth 
is  tutors  or  schooltnasters,  under  certain  regulations ;  for  which 
see  &f8ool0,  4.] 

XXVIII.  Papists  shall  not  svcceed  to  the  crown  of 

this  realm. 

1.  By  the  1  W.  sess.  2.  c.  2.  Every  person  that  shall  be  re- 
conciled to,  or  shall  hold  communion  with  the  see  or  church  of 
Rome,  or  shall  profess  the  popish  religion,  or  shall  marry  a  pa- 
pist, shall  be  excluded  and  be  for  ever  incapable  to  inherit,  possess, 
or  enjoy  the  crown  and  government  of  this  realm;  and  in  such  [  158  ] 
case  the  people  shall  be  absolved  of  their  allegiance ;  and  the 
crown  shall  descend  to  and  be  enjoyed  by  such  person  being  a 
protestant,  as  should  have  inherited  and  enjoyed  the  same,  in  case 
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the  person  so  reconciled,  holding  communion,  or  professing,  or 
manying  as  aforesaid  were  naturally  dead.     §  9. 

And  every  king  and  queen  who  shall  come  to  Mid  succeed  to 
the  imperial  crown  of  this  kingdom,  shall  on  the  first  day  of  the 
meeting  of  the  first  parliament  next  after  their  coming  to  the 
crown,  sitting  on  the  throne  in  the  house  of  peers  in  the  presence 
of  the  lords  and  commons,  or  at  their  coronation  before  such 
person  who  shall  administer  the  coronation  oath  at  the  time  c^ 

their  taking  the  said  oath  (which  shall  first  happen) make 

and  subscribe  the  declaration  of  the  SO  CL  2.  But  if  he  or  she 
shall  be  under  the  age  of  twelve  years,  tiien  every  such  king  and 
queen  shall  make  and  subscribe  the  same  at  tiieir  coronation,  or 
at  the  first  day,  of  the  meeting  of  the  first  parliament  as  aforesaid, 
which  shall  first  happen  after  such  king  or  queen  shall  have  at- 
tuned the  said  age  of  twelve  years.     $  10. 

2.  And  by  the  second  article  of  tiie  union  of  the  kingdoms  of 
England  and  Scotiand,  All  papists,  and  persons  marrying  papists, 
shall  be  excluded  firom,  and  for  ever  incapable  to  inherit,  possess, 
or  enjoy  tiie  imperial  crown  of  Great  Britain  and  the  dominions 
thereunto  belonging ;  and  in  every  such  case,  the  crown  and 
government  shall  descend  to  and  be  enjoyed  by  such  person  being 
a  protestant,  as  should  have  inherited  and  enjoyed  tiie  same,  in 
case  such  papist  or  person  marrying  a  papist  was  naturally  dead. 
5  An.  c.  8* 

XXIX*  Papists  shall  not  sit  in  either  house  qfparlia- 

ment. 

By  the  SO  C  2.  st,  2.  r.  1.  No  person  that  shall  be  a  peer  of 
the  realm,  or  member  of  the  house  of  peers,  shall  vote  or  make 
his  proxy  in  the  house  of  peers  (c),  or  sit  there  during  any  debate 
in  the  said  house  of  peers ;  nor  any  person  that  shall  be  a  mem- 
ber of  the  house  of  commons,  shall  vote  in  the  house  of  commons, 
or  sit  there  during  any  debate  afl^r  the  speaker  is  chosen ;  until 
he  shall  first  take  the  oaths  of  allegiance  and  supremacy,  (and 
abjuration,  1  G.  st.  2.  c.  IS.)  and  make  and  subscribe  this  decla- 
ration following ;  vim. 
[  169  ]  I  ^.jB.  do  solemnly  and  sincerely,  in  the  presence  of  God, 
profess,  testify,  and  declare.,  That  I  do  believe  tiiatin  the  sacra- 
ment of  the  Lord's  supper  there  is  not  any  transubstantiation  of 
the  elements  of  bread  and  wine  into  the  body  and  blood  of 
Christ,  at  or  aft:er  the  consecration  thereof,  by  any  person  what- 
soever: And  that^  the  invocation,  or  adoration  of  the  Virgin 
Mary,  or  any  other  saint,  and  the  sacrifice  of  the  mass,  as  they 

(c)  A  Roman  catholic  peet  is  not  intitledl  to  frank  letters,  Ld,  Petr^ 
V.  Ld.  Auckland,  2  Bos.  &  Pull.  1S9. 


are  now  used  in  the  church  of  Rome,  are  superstitious  and  idola<-^ 
trous.     And  I  do  solemnly  in  the  presence  of  God,  profess,  tes« 
tify,  and  declare.  That  I  do  make  this  declaration,  and  every 
part  thereof,  in  the  plain  and  ordinary  sense  of  the  words  read 
unto  me,  as  they  are  commonly  understood  by  English  protest- 
ants,  without  any  evasion,  equivocation,  or  mental  reservation 
whatsoever,  and  without  any  (uspensatien  already  granted  me  for 
this  purpose  by  the  pope  or  any  other  authority  or  person  what- 
soever, or  without  any  h<^e  of  any  such  dispensation  from  any ' 
person  or  authority  whatsoever,  or  without  thinking  that  I  am- 
or can  be  acquitted  before  God  or  man,  or  absolved  of  this  de- 
claration, or  any  part  thereof  although  the  pope,  or  any  other 
person  or  persons,  or  power  whatsoever,  shall  dispense  with  or 
annul  the  same,  or  declare  that  it  was  null  or  void  from  the  be- 
ginning.    $  2,  3.  - 

Which  said  oaths  and  declaration  shall  be  solemnly  and  pub« 
licly  made  tod  subscribed  betwixt  the  hours  of  nine  in  the 
morning  and  four  in  the  afternoon,  by  every  such  peer  and  mem- 
ber of  the  house  of  peers  at  the  table  in  the  middle  of  the  house, 
before  he  take  his  place  in  the  house,  and  whilst  a  fiill  house  of 
peers  is  there  with  their  speaker  in  his  place ;  and  by  every  such 
member  of  the  house  of  commons,  at  the  table  in  the  middle  of- 
the  said  house,  and  whilst  a  full  house  of  commons  is  there  duly 
sitdng  with  their  speaker  in  his  chair :  and  the  same  to  be  done 
in  eiuer  house  in  such  like  order  or  method^  as  each  house  is. 
called  over  respectively.     §  4. 

And  if  any  peer  or  member  of  the  house  of  peers,  or  member- 
of  the  house  of  commons,  shall- offend  against  this  act;  he  shall 
be  deemed  andadjudged  a  popish  recusant  convict,  and  shall  for- 
feit and  sufier  as  sucn;  and  shall  be  disabled  to  execute  any^ 
office  or  place  of  profit  or  trust,  civil  or  military ;  or  to  sit  or  vote 
in  either  house  of  parliament,  or  to  make  a  proxy  in  the  house 
of  peers;  or  to  sue  or  use  any  action,  bill,  plaint,  or  information 
ki  oourse  of  law,  or  to  prosecute  any  suit  in  any  court  of  equity;  [  160  ] 
or  to  be  guardian  of  any  child,  or  executor  or  administrator  of 
any  person,  or  capable  of  any  legacy  or  deed  of  gift  ^  (or  to  vote 
at  any  election  for  members  of  parliament,  1  6.  st,  2.  c.  IS.) ;  and' 
shall:forfeit  5001,  to  him  who  shall  sue»     §  6. 

And  it  shall  be  lawful  for  the  house  of  peers  and  house  of  com- 
mons, or  either  c^'  them  respectively,  as  often  as  they  shall  see 
occasion^  to  order  and  cause  all  or  any  of  the  members  of  their 
respective  houses,  openly  in  their  respective  houses  of  parliament, 
to  take  the  said  oaths,  and  to  make  and  subscribe  the  said  de- 
claration, at  such  times,  and  in  such  manner,  as  they  shall  appointr 
And  if  any  peer  shall,  contrary  to  such  order  made  by  their  said 
house,  wUfully  presume  to  sit  therein,  without  taking  the  said 
oq^  and  subscribing  the  .said  declaration ;  he  shall  be  disabled^ 
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to  sit  in  Uie  said  house  of  peers  ami  give  any  voice  tfaer^^  either 
by  proxy  or  otherwise,  during  that  parliameot :  And  if  any  mem- 
ber  of  the  house  of  comiaoDs  shall,  contrary  to  such  order  made 
by  their  house,  wilfully  presume  to  sit  th^ein,  without  taking  the 
said  oaths,  and  making  and  suhscribiog  the  said  declaration ;  he 
shall  be  disabled  to  sit  in  the  said  house  of  commons^  or  to  give 
9ny  voice  therein  durizig  that  parliameait.    §  7. 

And  where  any  mender  of  the  house  of  commons  shall  be  so 
disabled  to  sit  or  vote,  his  place  shall  be  void ;  and  a  writ  shall 
issue  for  the  election  of  a  new  member.    §  8. 

And  during  the  time  of  taking  the  said  oatlus^aid  making  and 
subscribing  the  declaration,  all  proceedings  shaU-  cease ;  and  the 
said  oaths,  declaration,  and  subscription,  together  with  a  schedule 
of  the  names  of  the  persons  who  shall  take  and  subscribe  the  same,. 
shall  be  made  and  entered  in  parchment  rolls  provided  by  the 
clerk  of  the  house  of  lords  and  the  clerk  of  the  house  of  com- 
mons ;  and  none  of  the  peers  or  members  shall  pay  to  such  clerk 
above  l2cL  for  such  entry :  All  which  rolls  the  said  clerks  shall, 
without  fee,  shew  to  any  person  desiring  to  look  upon  the  same. 

5,11. 

XXX.  Papists  [recusants  convict^  shall  not  present  ta 

benefices. 

1.  By  the  3*7.  c.5.  Every  person  being  a- popish  recusant  con^ 
vict,  shall  be  utterly  disabled  to  present  to  any  benefice  with  cure 
or  without  cure,  prebend,  or  any  other  ecclesiastical  living;  or  to 
r  161  ]  collate  or  nominate  to  any  free  school,  hospital,  or  donative;  or 
to  grant  any  avoidance  of  any  benefice,  prebend,  or  other  eccle^ 
siastical  living.     $  18. 

And  the  chancellors  and  scholars  of  the  university  of  Oaford^  so 
qfien  as  ary  of  them  shall  be  void,  shall  have  the  presentation,  no- 
mination, collation,  and  donation  of  and  to  every  such  benefice, 
prebend,  or  ecclesiastical  living,  school,xhospitaI,  and  donative,  in 
the  counties  diOxford,  Kent,  Middlesex^  SussexySurry,  Hampshire, 
Berkshire,  Buckinghamshire,  Gloucestershire,  Worcestershire,  Staf- 
fordshire, Wafis)ickskire,  Wiltshire,  Somersetshire,  Devonshire,  Corn^ 
wall,  Dorsetshire,  Herefordshire,  Northamptonshire,  Pembrokeshire, 
Caermarthenshire,  Brecknoehshire,  Monmouthshire,  Cardiganshire, 
Montgomeryshire,  the  city  oi  London,  and  in  every  city  and  town 
being  a  county  of  itself  within  any  of  the  limits  and  precincts  of 
any  of  the  counties  aforesaid,  aS'  shall  happen  to  be  void  during 
such  time  as  the  patron  thereof  shall  be  a  recusant  convict  as 
aforesaid.    $  19. 

And  the  chancellor  and  scholars  of  the  universitfr  of  Cambridge 
shall  have  the  presentation,  nomination,  collation,  and  donation 
of  and  to  every  such  bendice,  prebend,,  or  eedeaastiGal  livingi^ 


sclM)d^  kflspita]^  and  donatiire,  wkhin  the  comities  of  £sakv,  J%r#* 
Jhrdshire^  Be^ordshire^  Cambridgeskirej  Huntingionshirej  StffMky 
Norfolif  Idneoln^tre^  Bxdktndihire^  LHcesienlUrej  Derhfshire^ 
Nottinghamshire^  Shropshire^  Cheshire^  lAincashire^  Yorkshire^  the 
couQtjr  of  Iharham^  Northwnberkmdy  Cumberland,  Westmordand^ 
Badnorskvre,  Detdnghskirey  Mintshire^  Cartumxmshirey  Anglesejf^ 
shirej  MerivnethMre,  Glataorganshirey  and  in  eTeiy  city  and  town 
being  a  county  of  itself  within  the  limits  And  predncts  of  any  of  the 
said  counties^  as  shall  happen  to  be  void  during  such  time  as  the 
patron  thereof  shaU  be  a  recusant  cofwict  as  aforesaid.     }  20. 

Provided,  that  neitter  of  the  said  chancellors  nor  scholars  of 
either  of  the  said  universities,  dball  present  or  nominate  to  any 
benefice  with  cure,  prebend,  or  other  ecclesiastical  living,  any 
such  person  as  shall  then  have  any  other  benefice  with  cure  of 
souls :  And  if  any  such  presoitation  or  nomination  shall  be  made 
of  any  such  person  so  beneficed,  the  same  shall  be  void.  $  21. 
.  Being  a  popish  recusant  convicf]  And  this  whether  he  be  con- 
victed before  the  avoidance  or  after ;  for  the  words  are  general, 
that  the  university  shall  present  so  often  as  any  such  benefices 
shall  be  void ;  and  avoidances  before  conviction  are  within  the 
same  mischief  as  avoidances  after;  and  it  would  be  a  hard  con-  [  162  3 
struction  tiiat  general  words  shall  not  be  extended  to  remedy  all 
cases  which  are  within  equid  mischief.    Comyns,  182.    Gibs*  771. 

ShaU  be  utterly  disabled]  They  were  utterly  disabled  before, 
by  being  made  excommunicate,  in  $  2.  as  was  observed  by  Finch 
solicitor,  in  the  case  of  Knight  and  Dauncer  ;  and  therefore  of 
what  force  soev-^  institution  or  induction,  when  given  upon  such^ 
a  presentation,  may  be  against  strangers,  there  is  no  doubt  but 
the  bishop  may  iiefuse  to  give  it,  and  take  the  benefit  of  the  lapse, 
in  case  no  other  presents,  who  hath  right,  and  is  capable  of  pre- 
senting. For  that  the  bishop  in  this  case,  as  in  others,  hath= 
right  to  lapse,  appears  fi*om  hence,  that  the  statute  intended  lio 
more  than  to  put  the  universities  in  the  place  of  the  patron :  all 
ri^ts.  which  belong  to  others  remaining  as  they  were  before. 
Gibs.  771. 

To  present  Hereby  the  patron  is  only  disabled  to  present; 
and  he  continues  patron  as  to  all  other  purposes ;  and  therefore 
he  shall  confirm  the  leases  of  the  inctunbent.     1  Ha'w,  32. 

Or  to  grant  any  avoidance"]  But  such  person,  by  being  dis- 
abled to  grant  an  avoidance,  is  no  way  hindered  from  granting 
the  advowson  itself  in  fee,  or  for  life  or  years  bonajide,  and  for 
good  consideration.     1  Ha^,  32. 

And  the  chancellor  and  scholars]  The  two  clauses  which  give 
this  benefit  to  the  universities  respectively,  are  private  clauses, 
whereof  the  judges,  without  pleading  of  them,  cannot  take  notice. 

JO  Co.  57. 
So  often  a^  any  of  them  shaU  be  void]    But  if  an  advowson  or 
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avoidance^  belonging  to  such  a  person,  come  into  the  kh^s 
hands,  by  reason  of  an  outlawry,  or  conviction  of  recusancy,  or 
the  like;  the  king,  and  not  the  university,  shall  present. 
1  H(vw.  32. 

During  such  time  as  the  patron  thereof  shall  be  a  recusant  con- 
victi  When  the  presentation  for  that  turn  is  vested  in  the  uni- 
versity, although  imerwards  the  recusant  conformeth  himself,  or 
dieth,  yet  the  university  shall  present.     10  Co.  S7* 

2.  By  the  1  W.  c.  26.  Every  person  x»ho  shall  refuse  or  neglect  to 
make  and  subscribe  the  declaiution  of  the  30  C.  2.  when  the  same 
shall  be  tendered  by  two  justices  of  the  peace  as  in  the  said  act  is 
mentioned ;  or  who  shall,  upon  notice  ^ven  as  by  the  said  act, 
reftise  or  forbear  to  appear  before  them  for  the  making  and  sub- 
scribing thereof,  and  shall  thereupon  have  his  name,  simame,  and 
place  of  abode  certified  and  recorded  at  the  sessions; — every 
[  163  ]  such  person  so  recorded  shall  be  from  henceforth  adjudged  dis- 
abled to  make  such  presentation,  collation,  nomination,  donation, 
or  grant  of  any  avoidance  of  any  benefice,  prebend,  or  eccle- 
siastical living,  as  fiiUy  as  if  such  persdn  were  a  popish  recusant 
convict  And  the  universities  shall  have  the  presentation,  no-- 
mination,  collation,  and  donation,  lying  in  the  counties,  &c.  in 
3c7.1.  c.  5.  §  19,  20.  appointed,  as  often  as  they  become  void,  ac^ 
cording  to  the  limitations  in  that  behalf.     $  2. 

Ana  where  any  person  shall  be  seised  or  possessed  of  any 
advowson,  right  of  presentation,  collation,  or  nomination  to  any 
such  ecclesiastical  living,  fi'ee  school,  or  hospital,  as  aforesaid,  in 
trust  for  any  papist  or  popish  recusant,  who  shall  be  convicted  or 
disabled  as  by  the  SJa,  c.  5.  or  by  this  act ;  he  shall  be  disabled 
to  present,  nominate,  or  collate  to  any  such  ecclesiastical  living, 
free  school,  or  hospital,  or  to  grant  any  avoidance  thereof,  and 
such  presentations,  nominations,  collations,  and  grants  shall  be 
void ;  and  the  imiversities  shall  proceed,  as  if  such  recusant  con-: 
vict  or  disabled  were  seised  or  possessed  thereof.     §  3. 

And  if  any  trustee^  or  mortgagee,  or  grantee  of  any  avoidance 
shall  present,  nominate,  or  collate,  or  cause  to  be  presented,  no- 
minated, or  collated,  any  person  to  any  such  ecclesiastical  living, 
free  school,  or  hospital,  whereof  the  trust  shall  be  for  any  recusant 
convict  or  disabled,  without  giving  notice  of  the  avoidance  in 
writing  to  the  vice  chancellor  within  three  months  next  after  the 
avoidance ;  he  shall  forfeit  500/.  to  the  respective  chancellor  and 
scholars  of  the  university  to  whom  the  presentation,  nomination^ 
or  collation  shall  belong.     §  4. 

Provided,  that  the  said  chancellors  and  scholars  of  either  uni- 
versity, shall  not  present  or  nominate  to  any  benefice  with  cure, 
prebend,  or  other  ecclesiastical  living,  any  person  as  shall  then 
have  any  other  benefice  with  cure  otsouls :  and  if  any  si^ch  pre-^ 


s6ntment  shall  be  had  or  made  of  any  such  person  so  baiefioed, 
the  same  shall  be  utterly  void.     §  5. 

And  if  any  person  so  presented  or  nominated  to  any  benefice 
with  cure,  shaU  be  absent  from  the  same  above  sixty  days  in  any 
one  year ;  in  such  case  the  said  benefice  shall  be  void.     §  6. 

Provided  always,  that  if  any  such  person  shall  present  himself 
at  the  sessions  for  that  place  where  his  name  was  recorded,  and 
shall  there  in  open  court  make  and  subscribe  the  said  declaration, 
and  take  the  oaths  (of  allegiance  and  supremacy,  1  W*  c.8.),  he 
shall  be  discharged  of  the  said  disability,  and  be  enabled  to  make 
such  presentment,  collation,  nomination,  donation,  and  grant,  as  [  164  ] 
if  this  act  had  not  been  made.     $  ?• 

§  2.  Me/use  arjbrbear]  In  the  case  oi  Fitzherbert  and  the  uni- 
versity of  Oxford^  the  party  was  summoned  to  take  the  oaths,  but 
refused  to  attend.  Upon  which  occasion,  it  was  declared  by  the 
court,  that  the  justices  ousht  to  be  present  at  the  time  appointed ; 
and  if  they  are  not  there,  it  is  a  good  excuse  for  the  party,  if  the 
party  attends ;  but  there  is  no  necessity  that  the  justices  should 
be  present,  if  the  party  does  not  come ;  it  is  simicient  if  they 
leave  notice  at  the  place,  to  sive  them  notice  if  the  party  comes ; 
and  the  party  himself  is  obUged  to  do  the  first  act,  namely,  to 
attend  at  the  time  and  place  appointed.     Comyns^  183. 

S.  And  by  the  12  Ann^  st.  2*  c,  1 4.  It  is  further  enacted,  that 
every  papist  or  person  making  profession  of  the  popish  religion, 
and  every  child  of  such  person  not  being  a  protestant  under  the 
age  of  twenty-one  years,  and  every  mortgagee,  trustee,  or  person 
any  way  intrusted  direcdy  or  indirectly,  mediately  or  immedi- 
ately, by  or  for  such  papist  or  person  making  profession  of  the 
popish  religion,  or  such  child  as  aforesaid,  whether  such  trust  be 
declared  by  writing  or  not,  shall  be  disabled  to  present,  collate, 
and  nominate  to  any  benefice,  prebend,  or  ecclesiastical  living, 
school,  hospital,  or  donative,  or  to  grant  any  avoidance  of  any 
benefice,  prebend,  or  ecclesiastical  living ;  and  every  such  pre- 
sentment, collation,  nomination,  and  grant,  and  every  admission, 
institution,  and  induction  thereupon  shall  be  void :  and  the  uni- 
versities shall  have  the  presentation,  nomination,  collation,  and 
donation.     §  I. 

And  when  any  presentation  to  any  benefice  or  ecclesiastical 
living  shall  be  brought  to  any  archbishop,  bishop,  or  other  ordi- 
nary, from  any  person  who  shall  be  reputed  to  be,  or  whom  such 
archbishop,  bishop,  or  other  ordinary  shall  have  cause  to  suspect 
to  be  a  papist  or  trustee  of  any  person  making  profession  of  the 
popish  religicm,  or  suspected  to  be  such ;  such  archbishop,  bishop, 
or  other  ordinary,  shall  tender  or  administer  to  every  such  person 
(if  present)  the  declaration  against  transubstantiation  of  the  25  C 
2.,  and  if  absent  shall  by  notice  in  writing  to^be  left  at  the  place  of 
habitation  of  such  person^  appoint  some  conv^ent  time  and 
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place  when  and  where  such  person  shall  appear  before  such 
archbishop,  bishop,  or  other  ordinary,  or  some  persons  to  be 
authorised  by  them  by  commission  under  their  seal  of  office ;  who 
[  165  ]  shall,  upon  such  appearance,  tender  or  administer  the  said  de- 
claration to  the  party  making  such  presentation :  and  if  he  shall 
neglect  or  reihise  to  make  and  subscribe  the  declaration  so  ten- 
dered, or  shall  neglect  or  refuse  to  appear  upon  such  notice,  such 
presentation  shall  be  void;  and  in  such  case  the  archbishop, 
bishop,  or  other  ordinary  shall  within  ten  days  after  such  n^lect 
or  refusal,  send  and  give  a  certificate  under  their  seal  of  office 
of  such  neglect  or  refusal  to  the  vice-chancellor;  and  the  present- 
ation to  such  benefice,  for  that  turn  only,  shall  be  vested  in  the 
respective  chancellor  and  scholars.     $  2. 

And  for  the  better  discovery  of  secret  trusts  and  fraudulent 
conveyances  made  by  papists,  it  is  enacted,  that  when  the  pi'e- 
sentation  of  any  person  presented  to  any  benefice  or  ecclesiastical 
living  ^all  be  brought  to  any  archbishop,  bishop,  or  other  ordi- 
nary; he  shall,  before  he  give  institution,  examine  the  person 
presented  upon  oath,  whether  to  the  best  and  utmost  of  his  know- 
ledge and  belief,  the  person  who  made  such  presentation  be  the 
true  and  real  patron,  or  made  the  same  in  his  own  right,  or 
whether  he  be  not  mediately  or  immediately,  directly  or  indi- 
rectly, trustee  or  any  way  intrusted  for  some  other,  and  whom 
by  name,  who  is  a  papist  or  maketh  profession  of  the  popish 
religion,  or  the  children  of  such,  or  for  any  other  and  whom,  or 
what  he  knows,  has  heard,  or  believes  touching  the  same ;  and 
if  such  person  so  presented  shall  refuse  to  be  examined,  or  shall 
not  answer  directly,  the  presentation  shall  be  void.     §  8. 

And  the  chancellors  and  scholars  of  the  respective  universities^ 
to  whom  the  presentation  to  such  benefices  and  ecclesiastic^ 
.  livings  shall  belong  in  case  the  rightful  patrons  had  been  popish 
recusants  convict,  and  their  presentees  or  clerks,  may  for  the 
better  discovery  of  such  secret  and  fraudulent  trusts,  exhibit  their 
bill  in  any  court  of  equity,  against  such  person  presenting,  and 
such  person  as  they  have  reason  to  believe  to  be  the  cestui  que 
trust  of  the  advowson,  or  any  other  person  who  they  have  cause 
to  suspect  may  be  able  to  make  any  other  or  further  discovery 
of  such  secret  trust  and  practices ;  to  which  bill,  the  defendants 
being  duly  served  with  process  of  the  court,  shall  forthwith 
directly  answer :  and  if  they  shall  refuse  or  neglect  to  answer, 
in  such  time  as  shall  be  appointed  by  the  court,  the  bill  shall  be 
taken  pro  confesso^  and  be  allowed  as  evidence  against  such  per- 
son so  neglecting  and  refusing,  and  his  trustees,  and  his  or  their 
r  166  ]  clerk;  provided,  that  every  person  having  fully  answered  such 
bill,  and  not  knowing  of  any  such  trust,  shall  be  intitled  to  hi& 
costs  to  be  taxed  according  to  the  course  of  the  court*    $  4.. 
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And  the  court  where  any  quare  impedit  shall  be  depending,  at 
the  instance  of  the  said  chancellor  and  scholars  or  their  clerk 
being  plaintifl&  or  defendants  in  such  suit  by  motion  in  open 
court,  may  make  a  rule  or  order  requiring  satisfiu;ti<»i  upon  the 
oath  of  such  patron  and  his  clerk,  who  in  the  said  suit  shall  con* 
test  the  right  of  the  university  to  present,  by  examinaticxi  of  them 
in  op^i  court,  or  by  commission  under  the  seal  of  such  court  for 
the  examination  of  them,  or  by  affidavit  as  the  said  court  shall 
find  most  proper,  in  order  to  the  discovery  of  any  secret  trust, 
firauds,  or  practices  relating  to  the  said  presentation ;  and  if  it 
appear  to  the  court,  upon  the  examination  of  such  patron  or 
clerk,  that  the  said  patron  is  but  a  trustee,  then  they  shall  dis- 
cover who  the  person  is  and  where  he  lives;  and  upon  their 
refusal  to  make  such  discovery,  or  to  five  satisfaction  as  afore- 
said, they  shall  be  punished  as  guilty  of  a  contempt  of  the  court  s 
And  if  the  said  patron  <»:  his  clerk  shall  discover  the  person  for 
whom  the  said  patron  is  a  trustee ;  then  the  court,  on  motion 
made  in  open  court,  shall  make  a  rule  or  order,  that  the  person 
for  whom  the  patron  is  a  trustee  shall  in  the  said  court,  or  be- 
fore commissioners  to  be  appointed  for  that  purpose  under  the 
seal  of  the  said  court,  make  and  subscribe  the  declaration  against 
transubstantiation  of  the  25  C  2.,  and  likewise,  on  pain  of  incur- 
ring a  contempt  of  the  said  court,  shall  give  such  further  satis- 
faction upon  oath  relatii^  to  the  said  trust,  as  the  court  shall 
think  fit :  and  such  person  so  required  to  make  and  subscribe  the 
said  declaration,  and  refusing  or  neglecting  so  to  do,  shall  be 
esteemed  as  a  popish  recusant  convict  in  respect  of  such  present- 
ation,   f  5. 

And  die  9nswer  of  such  patron  and  the  person  for  whom  he 
is  intrusted  and  his  and  their  clerk  or  any  of  them,  and  their 
examinations  and  affidavits  taken  as  aforesaid  by  order  of  any 
court  where  such  quare  impedit  shall  be  depending,  or  by  any 
archbishop,  bishop,  or  other  ordinary,  or  the  commissioners  as 
aforesaid  (which  examinations  shall  therefore  be  reduced  into 
writing  and  signed  by  the  party  examined),  shall  be  allowed  as 
evidence  against  such  patron  so  presenting  and  his  clerk.     J  6. 

Provided,  that  no  such  bill,  nor  any  discovery  to  be  made  by 
any  answer  thereunto,  or  to  any  such  examination  as  aforesaid, 
shall  be  made  use  of  to  subject  any  person  making  such  dis-    [  167  ] 
covery  or  not  answering  such  bill,  to  any  penalty  or  forfeiture, 
other  than  the  loss  of  the  presentation  then  in  question.     $  ?• 

And  in  case  of  any  such  bill  of  discovery  exhibited  by  the 
chancellor  and  scholars  or  their  presentee,  no  lapse  shall  incur, 
nor  plenarty  be  a  bar  against  them,  in  respect  of  the  benefice  or 
ecclesiastical  living,  touching  which  such  bill  shall  he  exhibited, 
till  afler  three  months  from  the  time  that  the  answ^  to  such  bill 
shall  be  put  in,  gc  the  same  be  taken  pro  can/esso,  or  the  prose- 
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cution  thereof  deserted ;  provided  that  such  bill  be  exhibited 
before  any  lapse  incurred.     $  8. 

And  the  chancellor  and  scholars  may  sue  a  writ  of  qtuire  im- 
pedit  by  the  nr^me  of  chancellor  and  scholars^  or  by  their  proper 
names  of  incorporation,  at  their  election.     §  9. 

And  in  case  of  any  such  trust  confessed  or  discovered  by  any 
answer  to  such  bill  or  such  examination  as  aforesaid,  the  court 
may  inforce  the  producing  of  the  deeds  relating  to  the  said  trusts, 
by  such  methods  as  they  shall  find  proper.     $  10. 

4.  And  by  the  11  G.2.  r.  17.  It  is  further  enacted,  that 
every  grant  to  be  made  of  any  advowson  cm*  right  of  presentation, 
collation,  nomuiation  or  donation  otand  to  any  benefice,  prebend, 
or  ecclesiastical  living,  school,  hospital,  or  donative,  and  every 
grant  of  any  avoidance  thereof,  by  any  papist  or  person  making 
profession  of  the  popish  religion,  wheuier  such  trust  be  declared 
by  writing  or  not,  shall  be  null  and  void,  unless  such  grant  be 
made  bona  fide^  and  for  a  full  and  valuable  consideration  to  and 
for  a  protestant  purchaser,  and  merely  and  only  for  the  benefit 
of  a  protestant ;  and  every  such  grantee  or  person  claiming  under 
any  such  grant,  shall  be  deemed  to  be  a  trustee  for  a  papist  or 
person  professing  the  popish  religion  within  the  aforesaid  act  of 
.12  Ann. ;  and  all  such  grantees,  and  persons  claiming  under  such 
grants,  and  their  presentees,  shall  be  compelled  to  make  such 
discovery  relating  to  such  grants  and  presentations  made  there- 
upon, and  by  such  methods,  as  by  the  said  act.  And  every  deoUe 
to  be  made  by  any  papist  or  person  professing  the  popish  reli- 
gion, of  any  such  advowson  or  right  of  presentation,  collation, 
nomination,  or  donation  or  any  such  avoidance,  with  intent  to 
^secure  the  benefit  thereof  to  the  heirs  or  family  of  such  papist  or 
person  professing  the  popish  religion,  shall  be  null  and  void ;  and 
all  such  devises,  and  persons  claiming  under  such  devises,  and 
[  168  ]  ^^^^  presentees,  shall  in  like  manner  be  compelled  to  .discover, 
whether  to  the  best  of  their  knowledge  and  belief,  such  devises 
were  not  made  to  the  said  intent.     $  5. 

XXXI.  Shall  he  as  exccmmunkated. 

1.  By  the  3  «7.  c.  5.  TSivery  popish  recusant  convict  shs3i  stand 
and  be  reputed  to  all  intents  and  purposes  disabled,  as  a  person 
lawfully  and  duly  excommunicated,  and  as  if  he  had  been  so  de- 
nounced and  excommunicated  according  to  the  laws  of  this  realm, 
until  he  shall  conform  himself  and  come  to  church  and  hear  di- 
vine service  and  receive  the  sacrament  according  to  the  laws  of 
this  realm,  and  take  the  oaths  (of  allegiance  and  supremacy,  1  JV. 
€.  8.);  and  every  person  sued  by  such  person  so  to  be  disabled, 
may  plead  the'same  in  disabling  of  such  plaintiff,  as  if  he  were  so 
excommunicated  by  sentence  in  the  ecclesiastical  court.     $  11. 


•  t.  And  by  the  S  J.  c.  4.  Upon  any  lawfhl:  writ  warrant  or 
process  awarded  to  any  sheriff  or  other  officer,  for  the  taking  of 
any  popish  recusant  (actually)  excommunicated  for  such  recu- 
sancy ;  it  shall  be  lawful  for  such  sheriff  or  other  officer,  if  need 
be,  to  break  open  any  house  wherein  such  person  excommuni- 
cate shall  be,  or  to  raise  the  power  of  the  county,  for  the  appre- 
hending of  such  person^  and  the  better  execution  of  such  warrant, 
writ,  or  process.     $  35. 

XXXII.  Shall  not  repair  to  court. 

1.  By  the  3  «7.  r.  5.  No  popish  recusant  convict  shall  come 
into  the  court  or  house  where  the  king  or  his  heir  apparent  to 
the  crown  shall  be,  unless  he  be  commanded  so  to  do  by  the  king, 
or  by  warrant  from  the  lords  and  others  of  the  privy  council,  on 
pain  of  100/.,  half  to  the  king,  and  half  to  him  that  shall  sue  in 
any  of  his  majesty's  courts  oif  record.     $  2. 

2.  And  by  the  30  C.  2.  st,  2.  c,  1.  Every  peer  of  this  realm,  and 
member  of  the  house  of  peers,  and  every  peer  of  Scotland  or  Ire- 
land, being  of  the  age  of  one  and  twen^  years  or  upwards,  not 
having  taken  the  oaths  (of  allegiance  and  supremacy,  I  fV,  c.  8.) 
and  made  and  subscribed  the  declaration  against  popery  of  the 
30  C  2.  St.  2.  c.  1.  and  every  member  of  the  house  of  commons 
not  having  taken  the  said  oaths  and  made  and  subscribed  the 

said  declaration,  and  every  person  convicted  of  popish  recusancy,  [  169  ] 
who  shall  come  advisedly  into  or  remain  in  the  presence  of  the 
king,  or  shall  come  into  the  court  or  house  where  he  resides,  shall 
5u£ter  all  the  pains,  forfeitures,  and  disabilities  of  this  act;  unless 
he  do  in  the  next  term  after  such  his  coming  or  remaining  take 
the  said  oaths,  and  make  and  subscribe  the  said  declaration,  in 
the  high  court  of  chancery,  between  the  hours  of  nine  and  twelve 
in  the  forenoon :  That  is  to  say^  he  shall  be  disabled  to  execute 
imy  office  or  place  of  profit  or  trust,  dvil  or  military ;  or  to  sit 
or  vote  in  either  house  of  parliament  or  to  make  a  proxy  in  the 
house  of  peers;  or  to  sue  or  use  any  action,  bill,  plaint,  or  in- 
formation in  course  of  law,  or  to  prosecute  any  suit  in  any  court 
of  equity ;  or  to  be  guardian  of  any  child,  or  executor,  or  admi- 
nistrator of  any  person,  or  capable  of  any  legacy  or  deed  of  gift; 
and  shall  forfeit  500/.  to  him  who  shall  sue.     §  5,  6. 

But  this  act  shall  not  extend  to  the  prejudice  of  any  person  for 
coming  into  or  remaining  in  the  presence  of  the  king,  who  shall 
first  have  licence  so  to  do  by  warrant  under  the  hands  and  seals 
of  six  privy  counsellors,  by  order  of  his  majesty's  privy  council, 
upon  some  urgent  occasion  therein  to  be  expressed ;  so  as  such 
licence  exceed  not  ten  days,  and  that  it  be  first  filed  and  put  upon 
xecord  in  the  (^ce  of  the  petty  bag  in  chancery,  for  any  one  to 
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¥i£w  without  fee  2  and  no  person  to  be  licensed  above  thirty  days 
in  a&y  one  year.    §  12. 

Provided,  that  if  any  offender  shall  after  such  offi»ice  take 
the  oaths  and  subscribe  the  declaration  in  the  chancery  in  man- 
ner aforesaid ;  he  i^all  from  thenceforth  be  freed  and  disdiarged 
from  all  seizures,  penalties  and  losses  which  he  might  otherwise 
sustain  by  reason  of  being  a  popish  recusant  convict  by  virtue  of 
this  act,  and  from  all  disabilities  and  incapacities  incurred  thereby ; 
so  as  such  freedom  and  discharge  extend  jiot  to  restore  any  such 
person  to  any  office  or  place  filled  up,  nor  to  any  other  office  till 
after  a  year  from  taking  the  said  oaths  and  making  the  said  de- 
claration ;  nor  to  make  void  the  said  forfeiture  of  5001.     $  13. 

[But  by  the  31  G.  3.  c.  32.  §  20.  This  p«ialty  of  the  30  C.  2. 
r.  1 .  is  repealed  as  to  peers,  or  members  of  the  nouse  of  peers  of 
Great  Britain  or  Ireland,  professing  the  Roman  catholic  religion, 
who  shall  take  and  subscribe  the  oath  prescribed  by  that  act.] 

1 170  ]     XXXIIL  Shall  not  come  within  ten  miles  of  London^ 

1.  By  the  3  J.  c.  5.  All  popish  recusants  who  shall  come^ 
dwell,  or  remcun  within  the  city  of  London  or  within  texi  miles 
thereof,  who  shall  be  indicted  or  convicted  of  recusancy,  or  who 
shall'  not  repair  uiito  some  usual  church,  or  chapel,  and  there 
hear  divine  service,  but  shall  forbear  the  same  by  the  space  of 
three  months,  shall  within  ten  days  after  such  indictment  or  con- 
viction depart  from  the  said  city  and  ten  miles  compass  of  th^ 
same,  and  also  shall  deliver  up  their  names  to  the  lord  mayor  if 
such  recusant  be  within  the  city  or  the  liberties  thereof;  and  if 
the  said  recusant  diall  dwell  or  remain  in  any  other  county  within 
ten  miles  of  the  said  city,  then  he  shall  within  the  said  ten  days 
deliver  up  his  name  to  the  next  justice  of  the  peace  within  such 
county,  on  pain  of  forfeiting  to  the  king  100/.;  half  of  which  shall 
be  to  the  king,  and  half  to  him  that  will  sue  in  any  of  the  king's 
<^urts  of  record.     §4. 

2.  And  by  the  1  W.c.9.  For  the  better  discovering  and  remov- 
ing all  papists  and  reputed  papists  out  of  London  ami  Westmin- 
ster and  ten  miles  of  the  same ;  the  lord  mayor,  and  every  justice 
of  the  peace  of  London,  Westminster,  and  Southwark,  and  of  the 
counties  of  Middlesex,  Surrey,  Kent  («id  Essex,  I  Wi  c.  17.) 
shall  cause  to  be  arrested  and  Inrought  before  him  every  person, 
not  being  a  merchant  foreigner,  as  is  reputed  to  be  a  papist,  and 
tender  to  him  the  declaration  of  the  30  C.  2.  st.  2.  c.  I.  and  if  he 
re&se  to  make  and  subscribe  the  same,  and  shaD  after  such  refo- 
«al  continue  within  the  said  distance,  he  shall  forfeit  and  sufler  as 
a  popish  recusant  convict.     §  2. 

And  evwy  justice  of  the  peace  shall  certiiy  every  such  sub- 
scription before  him  taken,  and  also  the  names  of  all  persons  re- 
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fiising  upon  tender  to  make  or  subscribe  as  aforesaid,  under  his 

hand  and  seal,  into  the  court  of  king's  bench  the  next  term,  or 

else  at  the  next  quarter  sessions  of  the  county  or  place  where 

such  taking,  subscribing,  or  refusal  shall  happen  :  And  if  the  said 

person,  so  refusing  and  certified,  shall  not  within  the  next  term 

or  sessions  after  such  refusal  appear  in  the  court  of  king's  bench 

or  sessions  where  such  certificate  shall  be  returned,  and  in  open 

court  make  and  subscribe  the  same,  and  indorse  or  enter  his  so 

doing  upon  the  certificate  so  returned;  he  shall  be  from  the  time    [  171  ] 

of  such  his  neglect  or  refusal  taken  and  adjudged  a  popish  recu-» 

sant  convict,  and  as  such  to  forfeit  and  be  proceeded  against.  §  3. 

But  this  act  not  to  extend  to  any  foreigner  being  a  menial  ser-* 
Tant  to  any  ambassador  or  public  agent     §  4. 

[But  by  31  G.  3.  c.  32.  §  19.  The  act  of  1  W.  c.  9.  shall  not 
extend  to  any  person  professing  the  Roman  catholic  religion  who 
shall  take  and  subscribe  the  oath  of  allegiance,  abjuration,  and 
declaration  therein  before  appointed  to  be  taken  and  subscribed; 
for  which  see  £)at88l,  20.  B.  and  infra  XLVL] 

XXXIV.  Shall  not  remove  above ^ve  miles  from  tJieir 

habitation. 

1.  By  the  35  EL  c.  2.  Every  person  above  the  age  of  sixteen, 
and  having  any  certain  place  of  abode,  who  being  a  popish  recTi^ 
sant  shall  be  convicted  for  not  repairing  to  church,  (vid.  supra 
XV.)  and  being  within  this  realm  at  the  time  he  shall  be  convic^* 
ed,  shall  within  forty  days  next  afler  such  conviction  (if  not  re- 
strained by  imprisonment,  or  by  the  king's  command,  or  by  order 
of  six  or  more  of  the  privy  council,  or  by  sickness,  and  in  case  of 
such  restraint,  then  within  twenty  days  after  the  removal  of  such 
restraint)  repair  to  his  place  of  usual  dwelling  and  abode,  and 
shall  not  at  any  time  after  remove  above  five  miles  from  thence ; 
on  pain  of  forfeiting  his  goods,  and  also  of  forfeiting  to  the  king 
all  his  lands,  rents,  and  annuities  during  life.     §  3. 

And  every  such  offender  which  hath  copyhold  or  customary 
lands,  shall  forfeit  the  same  during  his  life  to  the  lord  of  the  ma- 
nor, if  such  lord  be  not  a  popish  recusant  convict ;  and  if  he  be, 
then  such  forfeiture  shall  be  to  the  king.     §  5. 

And  all  such  persons  as  are  to  repair  to  their  place  of  dwelling 
and  abode,  and  not  to  remove  ahaoejive  miles  from  thence  as  is 
aforesaid,  shall  within  twenty  days  next  after  coming  to  such  place 
notify  their  coming  thither,  and  present  themselves  and  deliver 
their  true  names  in  writing,  to  the  minister  or  curate  of  the  pa- 
rish ^ftnd  to  a  constable  01  the  town;  and  thereupon  the  said 
minister  or  curate  shall  enter  the  same  in  a  book  to  be  kept  in 
every  parish  for  that  purpose.     §  6. 

And  the  said  minister  oX  curate  and  the  said  constable  shall 
VOL.  m.  M 
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certify  the  same  in  writing  to  the  next  genend  or  quarter  dessionsy 
to  be  entered  by  the  clerk  of  the  peace  in  the  rolls  of  the  sessions^ 

§7. 
[  1 72  ]  And  if  any  such  person,  being  a  popish  recusant  (not  being  a 
feme  covert,  and  not  having  lands  of  the  clear  yearly  value  of 
twenty  marks,  or  goods  above  the  value  of  40/.)  shall  not  within 
the  time  before  limited  repair  to  his  place  of  usual  dwelling  and 
abode,  and  thereupon  notify  his  coming  as  aforesaid ,  or  at  any 
time  after  his  repairing  to  any  such  place,  shall  pass  or  remove 
above  five  miles  from  thence ;  and  shall  not  within  three  months 
next  after  he  shall  be  apprehended  for  offending  as  aforesaid, 
conform  himself  in  coming  to  church,  and  in  making  such  public 
confession  and  submission  as  is  hereinafter 'directed,  being  there- 
unto required  by  the  bishop  of  the  diocese,  or  a  justice  of  the 
peace,  or  by  the  minister  or  curate  of  the  parish ;  in  every  such 
case,  every  such  offender,  being  thereunto  warned  or  required 
by  two  justices  of  the  peace  or  the  coroner,  shall  upon  his  cor- 
poral oath  before  two  justices  of  the  peace  or  a  coroner,  abjure 
the  realm  for  ever ;  and  thereupon  shall  depart  out  of  this  realm 
at  such  haven  and  port,  and  within  such  time,  as  shall  be  assigned 
and  appointed  by  the  said  justices  or  coroner,  unless  he  be  letted 
or  stayed  by  such  lawful  and  reasonable  means  or  causes,  as  by 
the  common  laws  of  this  realm  are  permitted  and  allowed  in  cases 
of  abjuration  for  felony  ;  and  in  such  cases  of  lett  or  stay,  then 
within  such  reasonable  and  convenient  time  after,  as  the  common 
law  requireth,  in  case  of  abjuration  for  felony.     §  8. 

And  every  justice  of  the  peace  or  coroner  before  whom  such 
abjuration  shall  be  made,  shall  cause  the  same  presently  to  be 
entered  of  record  before  them,  and  certify  the  same  to  the  next 
assizes.  $  9. 

And  if  such  offender  shall  refuse  to  make  such  abjuration,  or 
afler  abjuration  made  shall  not  go  to  such  haven  and  within  such 
time  as  is  before  appointed,  and  from  thence  depart  out  of  this 
realm,  or  afler  such  departure  shall  return  without  the  king's 
special  license ;  he  shall  be  guilty  of  felony  without  benefit  of 
clergy.  §  10. 

Provided,  that  if  any  person  so  restrained  shall  be  urged  by 
process,  or  be  bound  without  fraud  or  covin  to  make  appearance 
in  any  of  the  king's  courts ;  or  shall  be  required  by  three  or  more 
of  the  privy  council,  or  by  four  or  more  of  any  commissioners  to 
[  173  ]  be  in  that  behalf  assigned  by  the  king  to  make  appearance  before 
such  council  or  commissioners :  in  such  case,  he  shall  incur  no 
forfeiture  for  travelling  to  make  appearance  accordingly,  nor  for 
his  abode  concerning  the  same,  nor  for  convenient  time  for  his 
return.  §  13. 

And  if  any  such  person  so  restrained  shall  be  bound  or  ought 
to  yield  his  body  to  the  sheriff,  upon  proclamation  in  that  behalf 
widiout  fraud  or  covin  to  be  made ;  in  ^uch  case  he  shall  not 


mcur  any  forfeitare  fcr  travelling  for  that  purpose  only,  nor  for 
convenient  time  for  his  return.  $  14. 

Provided  also,  that  if  any  person  that  shall  offend  against  this 
act,  shall  before  he  be  thereof  convicted,  come  to  some  parish 
church  on  some  Sunday  or  other  festival  day,  and  there  hear 
divine  service,  and  at  service  time,  before  the  sermon,  or  reading 
of  the  gospel,  make  public  and  open  submission  and  declaration 
of  his  conformity ;  he  shall  be  discharged.  Which  submission 
shall  be  as  foUoweth  :  1  A,  B.  do  humbly  confess  and  acknow- 
ledge, that  I  have  grievously  offended  Grod  in  contemning  her 
majes^s  good  and  lawful  government  and  authority,  by  absenting 
myself  from  church,  and  from  hearing  divine  service,  contrary 
to  the  godly  laws  and  statutes  of  this  realm :  And  I  am  heartily 
sorry  for  the  same,  and  &o  acknowledge  and  testify  in  my  con- 
science, that  the  bishop  or  see  of  Rome  hath  not  nor  ought  to 
have  any  power  or  authority  over  her  majesty,  or  within  any 
her  majesty's  realms  or  dominions :  And  I  do  promise  and  pro- 
test, without  any  dissimulation,  or  any  colour  or  means  of  any 
dispensation,  that  fi*om  henceforth  I  will  from  time  to  time  obey 
and  perform  her  majesty's  laws  and  statutes,  in  repairing  to  the 
church,  and  hearing  divine  service,  and  do  my  uttermost  endeavour 
to  maintain  and  defend  the  same.  §  15,  16. 

And  the  minister  or  curate  shall  presently  enter  the  same  into 
a  book  to  be  kept  in  every  parish  for  that  purpose ;  and  within 
ten  days  shall  certify  the  same  in  writing  to  the  bishop.  §  1 7. 

And  if  any  person  shall  relapse  after  his  submission,  he  shall 
have  no  benefit  by  such  his  submission.  J.  18. 

And  married  women  shall  also  be  bound  by  this  act,  except 
only  in  the  case  of  abjuration.    J  19. 

Abaoejvoe  miles]      It  seems  that  the  miles  shall  be  computed 
according  to  the  English  manner,  allowing  1 760  yards  to  each 
mile;  and  that  the  same  shall  be  reckonea  not  by  straight  lines, 
as  a  bird  or  arrow  may  fly,  but  according  to  the  nearest  and  most   [  174  ] 
usual  way.     1  H(m).  25. 

In  cases  of  abjuration  for  felony]  Anciently,  if  a  man  had 
committed  felony,  and  did  fly  to  a  sanctuary,  that  is,  to  a  church 
or  church  yard,  before  he  was  apprehended,  he  might  not  be  taken 
from  thence  to  be  tried  for  his  crime ;  but  on  confession  thereof 
before  the  justices,  or  before  the  coroner,  he  was  admitted  to 
abjure  the  realm :  but  afterwards  this  privilege  of  sanctuary,  by 
the  21  «7.  c.  28.  was  taken  away.  But  the  abfurationy  where  it  is 
by  statute  specially  appointed,  as  in  the  present  case,  doth  still 
continue.  (9) 

Abjuration]  TTie  form  whereof,  according  to  the  ancient 
books,  is  thus :  "  This  hear  you.   Sir  Coroner,  that  I  A.  O.  of 

(9)  See  if  Bla.  ComM.  S32. 
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"  •  ■■      in  the  county  of am  a  popish  recusant,  and  in 

^*  contempt  of  the  laws  and  statutes  of  England,  I  have  and  do 
**  refuse  to  come  to  their  church  :  I  do  therefore,  according  to 
**  the  intent  and  meaning  of  the  statute  made  in  the  35th  year 
**  of  queen  Elizabeth,  abjure  the  realm  of  England.  And  I  shall 
**  haste  me  towards  the  port  of  P.  which  you  have  given  and 
<<  assigned  to  me,  and  that  I  shall  not  go  out  of  the  highway 
^^  leamng  thither,  nor  return  back  again ;  and  if  I  do,  I  will  that 
•*  I  be  taJ^en  as  a  felon  of  the  king :  And  that  at  P.  I  will  dili- 
"  gently  seek  for  passage,  and  I  will  tarry  there  but  one  flood 
^*  and  ebb,  if  I  can  have  passage ;  and  unless  I  can  have  it  in 

such  space,  I  will  go  every  day  into  the  sea  up  to  my  knees, 

assaying  to  pass  over.  So  help  me  God  and  his  doom."  Starru 
116.     Mir.  b.  1.     Offlc.  Car.  49. 

2.  And  by  the  3  J.  c.  5.  §  7.  The  king,  or  three  of  the  privy 
council  in  writing  under  their  hands,  may  give  license  to  every 
such  recusant  to  go  and  travel  out  of  the  compass  of  five  miles, 
for  such  time  as  in  the  said  license  shall  be  contained,  for  their 
travelling,  attending,  and  returning,  and  without  any  other  cause 
to  be  expressed  wimin  the  said  license :  And  if  any  person  so 
confined,  shall  have  necessary  occasion  or  business  to  go  and 
travel  out  of  the  compass  of  the  said  five  miles,  then  upon  licence 
in  writing  in  that  behalf  to  be  gotten,  under  the  hands  and  seals 
of  four  justices  of  the  peace  of  the  same  county,  division,  or  place, 
next  adjoining  to  the  place  of  abode  of  such  recusant,  widi  the 
privity  and  assent  in  writing  of  the  bishop  of  the  diocese^  or  of 
the  lieutenant  or  a  deputy  lieutenant  of  the  county  residing  within 
the  said  county  or  liberty,  under  their  hands  ana  seals  (in  which 
license  shall  be  specified  both  the  particular  cause  of  the  license 
C  1 75  ]  and  the  time  how  long  the  party  shall  be  absent  in  travelling, 
attending,  and  returning) :  it  shall  be  lawfiil  for  such  person  to 
go  and  travel  about  such  his  necessary  business,  for  such  time 
only  as  shall  be  comprised  in  the  said  license,  the  party  so  licensed 
first  making  oath  before  the  said  four  justices  or  any  of  them, 
that  he  hath  truly  informed  them  of  the  cause  of  his  journey, 
and  that  he  shall  not  make  any  causeless  stays.  And  every 
person  so  confined,  who  shall  go  above  five  miles  from  the  place 
to  which  he  is  confined,  not  having  such  licence,  and  not  having 
taken  such  oath,  shall  suffer  as  by  the  35  I^.  c.  2. 

E.ll.J.  Peter  Maxfield  was  indicted,  that  he  being  a  convicted 
recusant,  departed  above  five  miles  from  his  abode  in  Walstood 
in  the  county  of  Stafford,  contrary  to  the  statute.  The  defendant 
pleaded,  that  he  informed  Ralph  Snead,  Walter  Bagnal,  and 
two  other  justices  of  the  peace  of  the  county  of  Stafford  (the  said 
Walter  being  also  a  deputy  lieutenant  there),  that  he  had  urgent 
occasions  to  go  to  London,  about  business  concerning  his  estate, 
and  made  oath  before  them  that  it  was  true ;  whereupon  they  by 
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writing  under  their  seals,  gave  license  unto  him  to  go  to  London^ 
or  to  other  places,  as  his  business  required,  for  six  months ;  by 
virtue  whereof  he  went ;  and  so  justifies.  And  it  was  thereupon 
demurred?  1.  Because  the  statute  is,  that  four  justices,  with  the 
assent  of  a  lieutenant  in  writing,  or  one  deputy  lieutenant  in 
wrltHig,  may  give  license ;  for  it  ought  to  be  by  four  justices 
besides  the  deputy  lieutenant :  And  all  the  court  were  of  that 
opinion ;  for  the  statute  appointing  precisely  the  number  of  the 
justices,  with  the  assent  as  aforesaid,  it  ougnt  to  be  exactly  pur- 
sued :  and  it  is  not  sufficient,  that  a  deputy  lieutenant  be  one  of 
the  four.  2.  The  license  is  not  good,  because  it  is  not  pleaded . 
to  be  under  their  hands  :  and  it  is  not  sufficient  to  plead  it  to  be 
under  their  seals :  Also  the  license  ought  to  shew  the  particular 
cause  of  the  license,  and  not  in  such  general  manner,  for  urgent 
causes.  Wherefore  rule  was  given,  that  if  cause  were  not  shewn^ 
judgment  should  be  entered  for  the  king.     Cro,  Jac.  352. 

XXXV.  Shall  be  disabled  as  to  law,  physic,  and  offices. 

By  the  Sj,  c,5.  No  recusant  convict  shall  practise  the  common 
law  of  this  realm  as  a  counsellor,  clerk,  attorney,  or  solicitor, 
nor  shall  practise  the  civil  law  as  advocate  or  proctor ;  nor  prac-  [176] 
dse  physic,  nor  exercise  the  trade  of  an  apothecary;  nor  shaU 
be  judge,  minister,  clerk,  or  steward  of  or  in  any  court,  or  keep 
any  court,  nor  shall  be  register  or  town  clerk,  or  other  minister 
or  officer  in  any  court ;  nor  shall  bear  any  office  or  charge,  as 
captain,  lieutenant,  corporal,  seijeant,  ancient-bearer,  or  other 
office  in  camp,  troop,  band,  or  company  of  soldiers ;  nor  shall 
be  captain,  master,  or  governor,  or  bear  any  office  of  charge  of 
or  in  any  ship,  castle,  or  fortress  of  the  king;  but  shall  be  utterly 
disabled  for  the  same :  and  every  person  offending  herein  shall 
also  forfeit  100/.  half  to  the  kiqg,  and  half  to  him  that  shall  sue 
in  any  of  the  king's  couits  of  record.  §  8. 

And  no  popish  recusant  convict^  or  having  a  wife  being  a  popish 
recusant  convict,  shall  exercise  any  public  office  or  charge  in  the 
commonwealth ;  but  shall  be  utterly  disabled  to  exercise  the  same 
by  himself,  or  by  his  deputy :  Except  such  husband  himself 
and  his  children,  which  shall  be  above  the  age  of  nine  years, 
abiding  with  him,  and  his  servants  in  household,  shall,  once  a- 
month,  not  having  any  reasonable  excuse  to  the  contrary,  repair 
to  some  church  or  chapel  usual  for  divine  service,  and  there  hear 
divine  service :  and  the  said  husband,  and  such  his  children  and 
servants  as  are  of  meet  age  receive  the  sacrament  of  the  Lord's 
supper,  at  such  times  as  are  limited  by  the  laws  of  this  realm,  and 
do  bring  up  his  said  children  in  true  religion.     §  9. 

QThe  7  4rSW.3.c.  24f.  and  iG.l.  st.2.  c.  13.  also  imposed  cer- 
tain penalties  on  persons  acting  as  counsellors  at  Jaw,  barristers, 
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attomeyB,  solicitors,  clerks,  or  notaries,  before  having  taken  the 
oaths  of  allegiance,  supremacy,  and  abjuration,  as  mentioned  in 
those  acts,  and  subscribed  tne  declaration  against  transubstan- 
tiation  of  the  25  C.  2. ;  but  the  3 1  G.  3.  c.  32.  §  22.  substitutes  in 
their  room  the  oath  and  declaration  therein  contained,  (which  see, 

£)dt]^$f,  20.  B.)  which  are  to  be  t^en,  subscribed,  and  registered 
in  the  same  manner  as  the  former  oaths  and  declaration,  for  the 
purpose  of  enabling  persons  professing  the  Roman  catholic  re- 
ligion to  act  in  the  aforesaid  capacities  ( I ) ;  L  e.  by  9  G.  2.  c.  26. 
{  3.  within  six  months  after  their  admission,  at  one  of  the  courts 
at  Westminster,  or  the  general  or  quarter  sessions  of  the  place 
where  they  reside.] 

[177]   XXXVI.  (A)  Shall  not  be  ea^ectUorSf  administrators^  or 

guardians* 

By  the  3  J.  c.  5.  A  recusant  convict  shall  be  disabled  to  be  exe- 
cutor or  administrator  by  force  of  any  testament  or  letters  of  ad- 
ministration ;  nor  shall  have  the  custody  of  any  child  as  guardian 
m  chivalry,  guardian  in  socage,  or  guardian  in  nature  of  any 
land^  freehold,  or  copyhold.     §  22. 

And  the  next  of  km  of  such  child  to  whom  the  lands  cannot 
lawfully  descend,  who  shall  usuaiiy  resort  to  some  church  or 
(Jiapel  and  there  hear  divine  service,  and  receive  the  sacrament 
thrice  in  the  year  next  befi>re,  shall  have  the  custody  and  edu- 
cation of  such  child,  and  of  his  lands  holden  in  knignts  service, 
till  the  full  ngQ  of  the  said  ward  of  tw«ity-one  years ;  and  of  his 
lands  holden  in  socage,  as  a  guardian  in  socage ;  and  of  his  lands 
holden  by  copy  of  court  roll  of  any  manor,  so  long  as  the  custom 
of  the  said  manor  shall  allow  the  same :  and  shsll  yield  an  ac- 
count of  the  profits  of  the  same  to  the  said  ward.     §  23. 

And  if  any  of  the  wards  of  the  king  or  of  any  other  shall  be 
granted  or  sold  to  any  popish  recusant  convict,  such  grant  or 
sale  shall  be  void.     §  24. 

£XXXVI.  (B)  Papists  to  enjoy  lands,  must  take  and 
subscribe  the  oath,  ^c.  prescribed  by  1 8  G.  3.  c  60. 
or  31  G.  3.  C.32.  §1. 

Papists  to  enjoy  lands  must,  within  six  months  after  the  ac- 
cruing of  their  tide,  take  and  subscribe  the  oath  of  the  18  G.  3. 


(1)  But  where  an  attorney,  a  papist,  petitioned  for  leave  to  take 
the  oath  prescribed  by  31  G.3.  c.  32.  §22.  instead  of  that  of  supre- 
macy,  on  being  admitted  a  master  extraordinary  in  chancery,  he  was 
refused,  Exp.  Agar.  1814?.  3  Ves.  Sf  B.  169. 


t.  60.  for  which  Vf  i.  it^ra  XL V.  in  note^  or  the  oath  and  decla- 
ration provided  by  SI  G.  3.  c.  32.  $  1.  See  case  qfPapistSi  1722. 
2  P.  ^fW.  3.  See  43  G.  3.  c.  30.  giving  a  further  option.^ 

XXXVII.  Inrolling  deeds  and  wills  of  papists. 

1.  By  the  3  G.  c.  18.  and  21  G.  3.  c.  51.  No  manors  or  lands, 
•or  any  interest  therein,  or  rent  or  profit  thereout,  shall  pass,  alter, 
or  change  from  any  papist  or  person  professing  the  popish  re- 
ligion, by  any  deed  or  will,  except  such  deed,  within  six  months 
after  date,  and  such  will  within  six  months  after  the  death  of  the 
testator,  be  inrolled  in  one  of  the  king's  courts  of  record  at  West- 
minster, or  within  the  county  wherein  the  manors  and  lands  do  lie^ 
by  the  custos  rottdorum  and  two  justices  of  the  peace,  and  the 
clerk,  or  d^uty  clerk  of  the  peace,  or  two  of  them,  whereof  the 
clerk  of  the  peace,  or  his  deputy,  to  be  one.  [Repealed  by 
31  G.  3.  c.  32.  5  21.  vid.  infra  XXXVIIL] 

2.  But  by  the  10  G.  c.  4.  Leases  of  lands  made  by  papists,  or    [  178  ] 
persons  professing  the  popish  rel^ion,  to  any  protestant,  whereon 

the  full  yearly  value,  or  the  ancient  or  most  accustomed  yearly 
rent,  or  more  shall  be  reserved,  shall  be  good  without  inrolling. 
$  19. 

3.  And  by  several  temporary  acts  from  time  to  time,  such 
deeds  and  wills  shall  be  good,  u  they  be  inrolled  before  a  time 
therein  respectively  limited. 

And  no  purchase  made  for  full  and  valuable  consideration  of 
any  manors,  messuages,  or  lands,  or  of  any  interest  therein,  by 
any  protestant,  and  merely  and  only  for  the  benefit  of  protest- 
ants,  shall  be  impeached  or  avoided  by  reason  that  any  deed  or 
will  through  which  the  title  thereto  is  derived  hath  not  been  in- 
rolled  ;  so  as  no  advantage  was  taken  of  the  want  of  inroUment 
thereof  before  such  purchase  was  made,  and  so  as  no  decree  or 
judgment  hath  been  obtained  for  want  of  the  inrollment  of  such 
deeds  or  wills. 

Provided,  that  this  shall  not  extend,  to  make  good  any  grant, 
lease,  or  mortgage  of  the  advowson,  or  right  of  presentation,  col- 
lation, nomination,  or  donation  of  and  to  any  benefice,  prebend, 
or  ecclesiastical  living,  school,  hospital,  or  donative,  or  any  avoid- 
ance thereof,  made  by  any  papist  or  person  professing  the  popish 
religion,  in  trust,  directly  or  indirectly,  mediately  or  immediately, 
by  or  for  any  such  papist  or  person  professing  the  popish  re- 
ligion, whether  such  trust  hath  been  declared  by  writing  or  not. 

XXXVIII.  Registering  estates  of  papists. 

1 .  By  the  1  G.  st.  2.  c.  55.  Every  person  having  any  estate  or 

M  4 
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interest  in  any  lands,  being  a  popish  recusant  or  papist,  or  edu« 
cated  in  the  popish  religion,  or  whose  parent  or  parents  shall  be 
a  papist  or  papists,  or  who  shall  use  or  profess  the  popish 
religion,  shall,  within  six  months  after  he  shall  attain  to  the  age 
.  of  twenty-one  years,  take  the  oaths  of  the  I  G.  sL  2.  c.  1 S.  and 
repeat  and  subscribe  the  declaration  against  popery  of  the  30  C.  2. 
in  one  of  the  courts  at  Westminster,  or  at  the  sessions  of  the 
peace  where  such  lands  or  some  part  thereof  shall  lie,  between 
the  hours  of  nine  and  twelve  in  the  forenoon;  or  in  de&ult 
thereof  shall,  within  six  months  next  after  the  time  appointed  for 
him  to  take  the  oaths,  and  so  from  time  to  time,  within  six 
months  after  he,  or  any  trustee  for  him,  shall  come  into  the 
possession  or  perception  of  the  rents  or  profits  of  any  other  lands» 
[  1 79  ]  register,  or  procure  to  be  registered,  his  name,  and  all  such  lands» 
in  what  parish,  township,  or  place  the  same  do  lie,  and  who  are 
the  possessors  thereof,  and  what  estate  or  interest  he  has  in  the 
same,  and  the  yearly  rent,  if  the  same  shall  be  let ;  and  if  the 
same  be  let  upon  lease,  then  by  whom  such  lease  was  made,  what 
yearly  or  other  rent  is  reserved  thereupon,  and  what  fine  or  sum 
of  money  was  paid  for  such  lease,  in  case  the  same  was  made  by 
himself,  or  any  person  in  trust  for  him,  or  that  he  was  party  or 
privy  thereunto ;  and  the  time,  and  day  of  the  month,  and  year 

when  such  entry  shall  be  made, in  a  parchment  book  or  roll 

which  shall  be  kept  by  the  clerk  of  the  peace.     §  1. 

And  every  such  person  shall  take  care  that  his  name  be,  within 
the  said  six  months  allowed  for  making  such  registry,  subscribed 
to  such  registry  in  the  presence  of  two  justices  in  open  sessions, 
either  by  himself,  or  by  his  attorney  thereunto  lawfiilly  authorized 
by  warrant  of  attorney  under  his  hand  and  seal  executed  by  him  in 
the  presence  of  two  witnesses,  who  shall  make  proof  of  such  exe- 
cution, upon  their  oaths,  at  the  sessions  where  such  name  shall 
be  subscribed  or  registry  produced;  aiid  two  justices  then  present 
shall  subscribe  their  names  to  such  entry  as  witnesses  that  the 
same  was  duly  made,  and  in  default  thereof  each  of  the  said 
justices  then  present  shall  forfeit  20/.  to  the  king.     $  1. 

And  the  clerk  of  the  peace  shall  keep  parchment  books  or  rolls 
at  some  notorious  place  within  his  division,  and  shall,  by  himself 
or  his  lawful  deputy,  enter  therein  the  christian  and  surnames 
of  every  such  person  who  shall  come  in  person  and  desire  to 
be  registered,  or  shaQ  send  any  writing  under  his  hand  to  him 
or  his  deputy,  desiring  him  to  register  his  name ;  and  shall  also 
register  the  estate  in  lands  of  every  such  person,  in  such  manner 
and  in  such  words  as  he  shall  by  any  writing  signed  by  him  de- 
sire :  Provided  that  such  person  pay  the  fees  hereby  appointed  for 
the  same,  and  that  he  apply  to  the  said  clerk  of  the  peace,  or  his 
deputy,  to  enter  such  registry,  and  deliver  to  him  in  writing  the 
words  he  desires  to  have  so  registered  or  entered  ten  days  before 
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flie  sessions  where  the  entries  are  to  be  subscribed.    And  such 

clerk  of  the  peace,  or  his  deputy,  shall  enter  such  persons'  names, 

and  registry  of  their  estates,  before  the  next  sessions  after  such 

delivery,  in  the  said  books  or  rolls ;  and  shall  carry  the  said  books 

and  rolls  in  which  such  entries  shall  be  so  made,  to  the  next  and 

every  other  sessions  of  the  peace,  until  the  time  of  such  subscrib-    [  180  ] 

ing  shall  be  expired.     And  such  clerk  of  the  peace  shall  also 

keep  alphabetical  tables  of  the  surnames  of  all  such  persons  whose 

names  and  estates  shall  be  registered,  and  of  the  parishes  and 

townships  where  the  lands  so  registered  lie,  with  reference  to  the 

place  in  the  books  or  rolls  where  such  names  and  lands  shall  be 

registered;   and  shall  also  carefully  keep  all  such  warrants  of 

attorney  as  shall  be  so  proved  as  aforesaid  upon  a  file,  together 

with  such  books  and  rolls ;  and  shall  likewise  enter  such  warrants 

of  attorney  up<»i  record ;  and  shall  have  for  such  registry  and 

entry  on  record  Sd.  for  every  200  words  which  such  registry  and 

entry  on  record  shall  contain ;  and  shall  have  4fd,  for  every  search 

that  shall  be  made  for  the  name  or  estate  of  any  person ;  and 

shall  make  search  on  the  request  of  any  person  who  shall  pay 

such  fees,  and  shall  permit  such  person  to  inspect  the  said  tables, 

books,  and  rolls,  and  such  letters  of  attorney  as  shall  be  so  filed; 

and  shall  give  copies  of  such  registries  subscribed  by  himself  or 

his  lawful  deputy,  to  every  person  who  shall  desire  the  same,  and 

tender  him  the  fees  hereby  appointed  for  the  same;  and  shall 

su&T  such  persons  who  shall  request  him  so  to  do,  to  examine 

the  same  with  the  roll  or  book,  and  for  so  doing  shall  have  Sd. 

for  every  200  words  contained  in  every  such  copy.     §  1. 

And  if  any  clerk  of  the  peace  shall  neglect  or  refuse  to  do  any 
the  things  hereby  appointed,  he  shall  forfeit  his  office.     §  1. 

And  if  any  such  person  hereby  required  to  take  and  subscribe 
such  oaths,  and  repeat  and  subscribe  such  declaration  as  afore- 
said, or  in  de&ult  thereof  to  rc^ster,  or  cause  to  be  registered 
his  name  and  estate  as  aforesaio,  shall  not  either  take  and  sub- 
scribe such  oaths,  and  repeat  and  subscribe  such  declaration  in 
manner  aforesaid,  or  register  his  name  and  estate  as  aforesaid, 
and  also  subscribe  his  name  to  such  registry,  or  procure  the 
same  to  be  subscribed  by  such  his  attorney  as  aforesaid,  within 
the  time  limited  for  the  doing  thereof,  or  shall  not  register  the 
same  truly;  he  shall  forfeit  the  fee  simple  and  inheritance  of  all 
such  lands  not  registered,  or  fraudulently  registered,  whereof  he 
or  any  person  in  trust  for  him  was'  seised  in  fee  simple  at  the 
time  of  such  de&ult  or  fraud  in  registering,  and  the  fidl  value  of 
tl)e  inheritance  of  all  such  lands  not  registered  or  fraudulently 
registered,  whereof  he  or  some  person  in  trust  for  him  was  not 
seised  in  fee  simple  at  the  time  of  such  default  or  fraud  as  afore- 
said; two  third  parts  to  the  king,  and  the  other  third  part  to  [  igl  1 
such,  person,  being  a  protestant,  who  shall  sue  for  the  same  at 
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the  common  law  in  any  of  the  courts  at  Westminster,  or  in  the 
chancery :  and  the  person  so  suing  shall  be  indtled  in  the  court 
of  chancery  to  demand  all  such  discoveries  as  he  might  do  if  he 
were  a  purchaser  for  valuable  ccmsideration,  and  to  demand  a 
true  discovery  from  all  persons  of  all  such  incumbrances  and 
titles  which  any  way  affect  the  same,  and  of  all  trusts  relating 
thereto;  to  which  bill  no  plea  of  demurrer  shall  be  allowed,  but 
the  defendant  shall  sufficiently  answer  the  same  at  large:  and 
also  the  person  suing  for  the  same  may  bring  an  ejectment  on 
his  own  demise,  and  give  this  act  and  the  special  matter  in  evi* 
dence;  and  if  it  shall  appear  upon  trial  of  such  ejectment,  that 
the  estate  sued  for  is  the  estate  of  the  person  so  neglecting  to 
register  or  fraudulently  registering,  and  the  defendant  shall  not 
make  it  appear  that  he  took  the  said  oaths,  and  repeated  and 
subscribed  the  said  declaration  in  manner  aforesaid,  or  otherwise 
that  he  registered  his  name  and  the  estate  so  sued  for,  a  verdict 
shall  be  given  for  the  lessor  of  the  plaintiff  in  such  ejectment, 
and  judgment  shall  be  thereupcm  had  as  is  usual  upon  verdicts 
in  ejectments,  and  the  lessor  of  the  plaintiff  shall  have  costs  of 
suit  as  is  usual  when  judgment  in  ejectment  is  recovered  by  or 

S'ven  for  the  lessor  of  the  plaintiff;  and  by  such  judgment  two 
lird  parts  of  the  lands  so  recovered  shall  be  vested  in  the  king, 
and  the  other  third  part  in  the  person  who  shall  be  lessor  of  the 
plaintiff  in  the  said  ejectment.     ^  I. 

But  in  case  such  person  so  making  de&ult  or  committing  any 
fraud  in  registering  as  aforesaid,  after  such  default  or  fraud  com- 
mitted, and  before  he  be  convicted  or  any  gectment  or  suit 
brought  for  such  forfeited  lands,  shall  bona  Jide  for  a  just  and 
valuable  consideration,  convey  over,  grant,  lease,  or  incumber 
any  such  lands  omitted  or  fraudulenuy  registered  as  aforesaid ; 
the  person  so  purchasing  or  having  such  grant,  lease,  or  incum- 
brance, not  knowing  at  me  time  of  such  purchase  or  Incumbrance 
made,  the  smd  offender  to  be  a  person  within  the  description  of 
this  act,  shall  not  be  prgudiced  hereby,  but  in  such  case  the 
offender  shall  fiNrfeit  the  value  of  the  inheritance  to  be  distributed 
and  recovered  in  manner  aforesaid.     §  d. 

Also  this  shall  not  extend  to  compel  any  person  to  register  or 

procure  to  be  registered  any  lands,  until  he  or  some  other  p^- 

son  as  trustee  for  him  hath  been  actually  seised,  and  have  notice 

C  182  ]   thereof  or  possessed,  or  in  the  receipt  of  the  rents  or  profits  of 

the  same  for  six  months.    $  4. 

And  this  shall  not  extend  to  compel  any  person  to  re^ster 
any  lands,  whereof  he  shall  be  only  fiurmer  or  tenant  at  rack 
rent,  or  only  shall  hold  by  lease,  whereupon  two-thirds  of  the 
foil  yeaiiy  value  or  more  shall  be  reserved.     $  5. 

Also  this  shall  not  extend  to  defeat  or  prejudice  any  (nrotestant^ 
ot  other  creditor,  who  bona  fide  shall  have  any  charge  or  in« 


cumbrance  upon  any  real  estate  hereby  directed  to  be  registered; 
but  then  in  case  of  such  charge  or  incumbrance,  the  person  30 
making  de&ult  or  committing  any  fraud  in  registering  as  afore* 
said,  shall  forfeit  the  value  of  such  charge  and  incumbrance, 
one-third  to  him  who  shall  by  virtue  of  this  act  sue  for  and 
recover  the  lands  so  forfeited,  subject  to  such  charge  and  incum- 
brance, or  any  part  thereof  in  proportion  to  the  part  so  by  him 
recovered,  and  two-thirds  to  the  king.     §  6. 

2.  And  by  the  5  6.  c.  18.  No  action  for  any  penalty  or  for- 
feiture  on  this  or  the  former  act,  for  wilfully  neglecting  or  refus- 
ing to  register,  or  for  committing  fraud  in  such  registry,  shall  be 
commenced  after  two  years  after  the  offence  committed.     §  2. 

And  where  any  manors,  deme^ie  or  other  lands,  or  entire 
farms,  do  lie  in  more  countries  than  one,  the  registering  thereof, 
in  the  county  only  where  the  manor  house  or  tiie  house  to  the 
said  &rm  or  lands  do  lie,  and  not  in  several  counties,  taking 
notice  thereof  in  the  said  registry,  that  the  same  do  extend  to 

such  other  county, shall  be  a  sufficient  registering  of  such 

entire  manors,  farms,  or  lands.     §  3. 

And  no  sale  for  a  full  and  valuable  consideration  of  any 
manors,  messuages  or  lands,  or  of  any  interest  therein,  by  any 
person  being  reputed  owner,  or  in  the  possession  or  receipt  of 
the  rents  and  profits  thereof,  made  to  and  for  any  protestant 
purchaser,  and  merely  and  only  for  the  benefit  of  protestants, 
shaU  be  avoided  or  impeached  by  reason  of  any  of  the  disabilities 
or  incapacities  in  the  II  &  12  fV.  c. if.  or  1  J.  c,4.  or  other  acts 
contained,  and  incurred  by  any  person  joining  in  such  sale,  or  [  183  ] 
by  any  other  person  from  or  through  whom  the  title  or  any 
interest  therein  shall  be  derived;  unless  before  such  sale,  the 
person  entitled  to  take  advantage  of  such  disability  or  incapacity 
shall  have  recovered  the  said  manors,  messuages,  or  lands,  or 
give  notice  of  his  claim  and  title  to  such  purchaser:  or,  before 
me  contract  for  such  sale^  shall  have  claimed  the  said  manors, 
messuages,  or  lands,  by  reason  of  such  disabilky  or  incapacity, 
and  have  entered  such  claim  in  open  court  at  the  general  sessions 
of  the  peace  where  the  same  do  lie,  and  bonajide  and  with  due 
diligence  pursued  his  remedy  in  a  prop^  course  of  justice  for 
the  recovery  thereof    §  4. 

[But  the  31  G.  3.  c.S2.  §21.  reciting  the  1  G.  1.  si.  2.  c.BB. 
and  3  G.  1.  c.  18.  And  that  by  other  subsequent  acts  no  manors, 
lands,  or  any  interest  therein,  or  rent  or  profit  thereout  shall 
pass,  alter,  or  change  from  any  papist  or  perscm  professing  the 
popish  rel^on  by  any  deed  or  will^  except  such  deed  within  six 
months  after  the  date^  and  such  will  within  six  months  after  the 
death  of  the  testator  be  inrolled  in  one  of  the  kisg's  courts  of 
record  at  Westminster,  or  wilhki  the  county  wber^  the  manora 
or  lands  do  lie ;  enacts.  That  the  said  two  last  recited  acts  passed 
in  thejlrst  and  third  j^ars  of  the  reign  (^  his  said  mcyesty  king 
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George  tJieJirst^  and  aho  such  parts  qfaU  other  acts  as  require  the 
registry  of  the  names  and  estates  of  persons  being  papists  or  pro* 
fessir^  the  popish  religion^  or  being  reputed  to  be  such,  shall  be  and 
the  same  are  hereby  utterly  repealed,  abrogated,  and  made  void  ; 
and  from  and  after  the  24fth  day  of  June  1791,  no  person  *what-- 
soever  shall  be  prosecuted,  sued,  molested,  or  otherwise  affected  by 
reason  of  not  having  complied  with  or  conformed  to  the  said  hereby 
repealed  acts  and  parts  of  acts,  or  any  of  them;  and  all  deeds  and 
wills  shall  from  and  after  the  said  24fth  day  of  June  1791,  be  as 
good  and  effectual  both  at  law  and  in  equity,  and  to  and  for  all 
intents  and  purposes  whatsoever,  as  if  the  said  hereby  repealed  acts 
and  parts  of  acts  had  never  been  made.  And  by  the  35  G.  3. 
c,  99.  deeds  and  wills  of  papists  made  since  the  29th  of  Septem- 
ber 1717  are  good  in  law  if  inroUed  before  the  first  of  September 
1795,  provided  they  shall  not  have  been  questioned  before  the 
first  of  January  1795;  and  purchases  made  are  not  to  be 
avoided  on  account  of  the  title  deeds  not  having  been  inroiled. 
But  the  act  is  not  to  make  good  any  grant  of  the  right  of  present^ 
ation  to  any  benefice,  in  trust  for  a  papist] 

XXXIX.  Papists  to  pay  double  taxes. 

By  the  yearly  land-tax  acts,  papists  and  reputed  papists,  being 
of  eighteen  years  of  age,  who  shall  not  have  taken  the  oaths  of 
[  184  ]  allegiance  and  supremacy,  shall  pay  double  land-tax.  [But  on 
the  motion  of  Sir  JohnMitford,  Sol.  Gen.  who  originally  brought 
in  the  31  6.  3.  r.32.  this  clause  was  omitted  in  the  land-tax  act 
of  1794.  JF!?i.4.  1794.] 

XL.  Lands  given  to  superstitious  uses. 

By  the  1  6.  st.  2.  c.  50.  All  manors,  lands,  tenements,  rents, 
tithes,  pensions,  portions,  annuities,  and  all  other  hereditaments 
whatsoever,  and  all  mortgages,  securities,  sums  of  money,  goods, 
chattels,  and  estates,  which  have  been  given,  granted,  devised, 
bequeadied,  or  settled  upon  trust,  or  to  the  intent  that  the  same, 
or  the  profits  or  proceed  thereof  shall  be  applied  to  any  abbey, 
priory,  convent,  nunnery,  college  of  Jesuits,  seminary,  or  school 
for  the  education  of  youth  in  the  Romish  religion  in  Great  Bri- 
tain or  elsewhere,  or  to  any  other  popish  or  superstitious  uses,  — 
shall  be  forfeited  to  the  king  for  the  use  of  the  public.  §  24.  Eap, 
ITiis  act  was  passed  on  account  of  the  rebellion  in  the  year  1715, 
and  commissioners  were  appointed  to  inquire  of  the  estates,  &c. 
[Nothing  in  this  act  shall  make  it  lawful  to  found,  endow, 
or  establish  any  religious  order  or  society  of  persons  bound  by 
monastic  or  religious  vows,  or  any  school,  academy,  or  college 
by  persons  professing  the  Roman  catholic  religion  within 
these  realms,  or  the  dominions  thereunto  belonging:  and  aU 


uses,  trusts,  and  dispositions  of  real  or  personal  property  whicK 
before  24*.  June  1791,  were  deemed  superstitious  or  unlawful^ 
shall  continue  to  be  so  deemed.     31  G.  3.  c*  32.  $  17.] 

XLI,  Presentment  of  papists  to  the  courts  spirittial  and 

temporal. 

1.  Can.  110.  If  the  churchwardens  or  questmen  or  assistants 
shall  know  any  man  within  their  parish  or  elsewhere,  that  is  a 
&utor  of  any  usurped  or  foreign  power  by  the  laws  of  this  realm, 
justly  rejected  and  taken  away,  or  a  uefender  of  popish  and 
erroneous  doctrines ;  they  shall  detect  and  present  the  same  to 
the  bishop  of  the  diocese  or  ordinary  of  the  place  to  be  censured 
and  punished  according  to  such  ecclesiastical  laws  as  are  pre- 
scribed in  that  behalf. 

2.  Can.  114.  Every  parson,  vicar,  or  curate  shall  carefully 
inform  themselves  every  year,  how  many  popish  recusants,  men, 
women,  and  children,  above  the  age  of  thirteen  years,  and  how 
many  being  popishly  given  (who  though  they  come  to  the  church, 
yet  do  refuse  to  receive  the  communion)  are  inhabitants,  or  make 
their  abode  either  as  sojourners  or  common  guests  in  any  of  their 
several  parishes,  and  shall  set  down  their  true  names  in  writing 
(if  they  can  learn  them)  or  otherwise  such  names  as  for  the  time 
they  carr}',  distinguishing  the  absolute  recusants  from  half  recu- 
sants ;  and  the  same  so  far  as  they  know  or  believe,  so  distin- 
guished and  set  down  under  their  hands,  shall  truly  present  to 

their  ordinaries,  under  pain  of  suspension,  before  the  feast  of  [  185  ] 
St.  John  Baptist.  And  all  such  ordinaries,  chancellors,  commis- 
saries, archdeacons,  officials,  and  all  other  ecclesiastical  officers 
to  whom  the  said  presentments  shall  be  exhibited,  shall  likewise 
within  one  month  after  the  receipt  of  the  same,  under  pain  of 
suspension  by  the  bishop  from  the  execution  of  their  offices  for 
the  space  of  half  a  year  (as  oflen  as  they  shall  offend  therein), 
deliver  them  or  cause  to  be  delivered  to  the  bishop  respectively ; 
who  shall  also  exhibit  them  to  the  archbishop  within  six  weeks ; 
and  the  archbishop  to  his  majesty  within  other  six  weeks  afler  he 
hath  received  the  said  presentments. 

3.  And  by  the  statute  of  the  3  «7.  c.  4.  The  churchwardens 
and  constables  of  every  town,  parish,  or  chapel,  or  one  of  them, 
or  if  there  be  none  such,  then  the  chief  constable  of  the  hundred 
where  such  town,  parish,  or  chapel  shall  be,  as  well  in  places 
exempt  as  not  exempt,  shall  once  a  year  present  the  monthly 
absence  from  church  of  all  popish  recusants ;  and  shall  present 
the  names  of  their  children  being  of  the  age  of  nine  years  and 
upwards,  abiding  with  their  parents,  and  as  near  as  they  can  the 
age  of  every  of  the  said  children ;  as  all  the  names  of  the  servants 
of  such  recusants ;  —  at  the  general  quarter  sessions.    $  4. 
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Which  presentments  shall  be  recorded  by  the  clerk  of  the 
peace,  or  town  clerk  without  fee.  And  in  default  of  such  pre- 
sentment to  be  made,  the  churchwardens,  constables,  or  high 
constables  shall  forfeit  205. ;  and  in  default  of  such  recording, 
the  clerk  of  the  peace  or  town  clerk  shall  forfeit  40^. :  To  be 
recovered  in  the  king's  bench,  assizes,  or  sessions.     $  5.  36. 

And  upon  every  presentment  of  such  monthly  absence,  where- 
upon the  party  shall  after  be  indicted  and  convicted  (not  being 
for  the  same  absence  before  presented)  the  c)}urchwardens,  con- 
stables, or  high  constables  making  such  presentment,  shall  have 
a  reward  of  405.  to  be  levied  out  of  the  recusant's  goods  and 
estate  in  such  manner  and  form^as  the  justices  shall  by  their 
warrant  then  and  there  order  and  appoint.  §  6.  [But  by  the 
31  6.3.  c,  32.  $  18.  No  person  who  shall  take  the  oaths  and 
subscribe  the  declaration  therein  prescribed  shall  be  prosecuted 
for  being  a  papist,  or  not  coming  to  church.  Vid.  supra  X. 
and  XV.] 

[  186  ]    XLII.  Information  against  papists  not  restrained  to  the 

proper  county. 

The  act  of  the  2\J.  c.  4.  for  laying  informations  in  the  proper 
county,  shall  not  extend  to  ^y  information,  suit  or  action 
grounded  upon  any  law  or  statute  made  against  popish  recusants, 
or  against  those  that  shall  not  frequent  the  church  and  hear 
divine  service ;  but  such  offence  may  be  laid  or  alleged  to  be  in 
any  county  at  the  pleasure  of  the  informer,  any  thing  in  the  said 
act  to  the  contrary  notwithstanding.     $  5. 

XLIII.  Peers  how  to  be  tried  in  cases  of  recusancy. 

It  is  generally  provided  in  the  several  acts,  that  peers,  in  cases 
of  recusancy,  shall  be  tried  by  their  peers. 

XLIV.  Papists  conforming. 

1.  By  the  1  J.  c,  4.  If  any  recusant  shall  submit  or  reform 
himself,  and  become  obedient  to  the  laws  of  the  church,  and  re- 
pair to  church,  and  continue  there  during  the  time  of  divine 
service  and  sermons ;  he  shall  be  discharged.     $  2. 

2.  By  the  3  «Z  ^ .  4.  Every  popish  recusant  convict,  who  shall 
conform  himself  and  repair  to  church,  shall  within  the  first 
year  afler  he  shall  so  conform  himself,  and  after  the  said  first 
year  shall  once  in  every  year  following  at  the  least,  receive  the 
sacrament  of  the  Lord's  supper,  in  the  church  of  the  parish 
where  he  shall  most  usually  abide.     $  2. 

And  if  there  be  no  such  parish  churchy  then  in  the  church 
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next  adjoining :  on  pain  that  for  such  not  receiving  he  shall  for- 
feit for  the  first  year  20/.  for  the  second  year  40/.,  and  for  every 
year  after  60/.  until  he  shall  have  received  the  sacrament,  as 
aforesaid :  And  if  after  he  shall  have  received  the  sacrament,  he 
shall  eft;soons  at  any  time  offend  in  not  receiving  the  same  by  the 
space  of  one  year,  he  shall  for  every  such  offence  forfeit  60/. 
The  one  half  of  all  which  forfeitures  shall  be  to  the  king,  and 
the  other  half  to  him  that  will  sue  in  any  court  of  record  at 
Westminster,  or  at  the  assizes,  or  general  quarter  sessions.  §  3. 

3.  And  by  the  11  G.  2.  c.  17.  Every  person  being  reputed 
owner  or  in  possessi<m  or  receipt  of  the  rents  and  profits  of  any 
manors,  messuages,  or  lands,  or  of  any  interest  therein,  whohav-  [  187  ] 
ing  been,  or  reputed  to  be  a  papist,  or  educated  in  the  popish 
religion,  shall  conform  to  and  profess  the  protestant  religion,  and 
shall  take  the  oaths  of  allegiance,  supremacy,  and  abjuration,  and 
repeat  and  subscribe  the  declaration  of  the  30  C  2.  in  the  court 
of  chancery,  king's  bench,  or  quarter  sessions  of  the  county 
where  he  shall  reside  (aU  which  shall  be  recorded  in  one  of  his 
majesty's  courts  of  record  at  Westminster  or  such  quarter  ses- 
sions as  aforesaid) ;  and  every  person  being  a  protestant,  claiming 
under  such  person  so  conforming,  for  his  own  benefit  or  for  the 
benefit  of  any  other  protestant,  and  not  for  the  benefit  of  any 
papist,  —  shall  hold,  possess,  and  enjoy  all  such  manors,  mes- 
suages, and  lands  discharged  from  all  disabilities  and  incapacities 
incurred  by  such  person  so  reputed  owner,  or  in  possession  or 
receipt  of  the  rents  and  profits  as  aforesaid,  or  by  any  other  per- 
son by,  fi-om,  or  through  whom  the  title  to  such  manors,  mes- 
suages or  lands,  or  any  interest  therein  shall  be  derived,  for  such 
estate  or  interest  as  he  would  have  had  if  no  such  disability  or 
incapacity  had  been  incurred ;  unless  the  person  entitled  to  take 
advantage  of  such  disability,  incapacity,  or  defect  of  title  shall 
bonajide  recover  such  manors,  messuages,  or  lands,  by  judgment 
or  decree  in  some  action  or  suit  to  be  commenced  six  calendar 
months  before  the  making  of  such  record,  and  to  be  prosecuted 
with  due  diligence.     §  1. 

But  this  shall  not  prejudice  the  right  of  any  person  entitled  to 
take  advantage  of  such  disability  or  incapacity,  who  shall  have, 
precedent  to  the  making  of  such  record,  been  in  quiet  possession 
of  any  such  manors,  messuages,  or  lands,  by  the  space  of  two 
calendar  months.     $  2.  . 

And  if  any  such  person  so  conforming  shall  afterwards  return 
to,  or  again  profess  the  popish  religion,  he  shall  for  ever  after- 
wards be  disabled  and  incapable  of  haying  any  benefit  of  this  act, 
and  shall  fi'om  thenceforth  be  liable  to  the  same  disabilities,  inca- 
pacities, and  forfeitures,  as  if  he  had  not  taken  the  said  oadis, 
and  subscribed  the  declaration.     $  3. 

Also,  this  shall  not  extend  to  prejudice  the  right  of  any  person 
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entitled  to  any  remainder  or  reversion  in  any  such  manors,  mes- 
suages, or  lands,  in  case  he  shall  pursue  his  right  by  some  action 
or  suit  to  be  commenced  within  twelve  calendar  months  next 
after  the  precedent  estate  on  which  such  remainder  or  reversion 
[  188  ]  depends  and  is  expectant  shall  be  determined,  and  shall  prosecute 
such  action  or  suit  with  due  diligence,     §  4. 

[But  by  the  31  6.  S.  c.  32.  Papists  who  shall  take  the  oaths 
and  subscribe  the  declarations  therein  contained  are  not  liable  to 
be  prosecuted  for  not  resorting  to  some  parish  church,  &c.  or 
for  being  papists  or  reputed  papists,  §  4. ;  Nor  shall  they  be  sum- 
moned to  subscribe  the  declaration  against  transubstantiation,  $18.; 
or  to  register  their  estates,  §  21.;  and  they  are  in  general  relieved 
from  those  penalties  which  by  the  above  mentioned  statutes  are 
remitted  to  those  who  shaU  conform.] 

In  the  year  1714,  the  convocation  drew  up  a  form  of  receiving 
converts  from  popery :  which  is  printed  in  Wzlk.  Cane.  V.  4. 
p.  660. 

XLV.  Saving  of  the  ecclesiastical  jurisdiction. 

It  is  generally  provided  by  the  several  principal  statutes  above 
rehearsed,  that  nothing  therein  shall  take  away  or  abridge  tlie 
authority  or  jurisdiction  of  ecclesiastical  censures ;  but  the  arch- 
bbhops,  bishops,  and  other  ecclesiastical  judges  may  proceed  as 
before  the  making  thereof.  [But  the  31  G.  3.  c.  32.  §  3  &  4. 
limits  equally  (in  tne  cases  mentioned  in  that  act)  the  civil  and 
ecclesiastical  jurisdictions.] 

Note,  By  the  11  Sr  12.  ^  c.  4.  further  penalties  were  enacted 
against  papists,  which  were  as  follows :  (1)  If  any  person  shall 
apprehend  any  popish  bishop,  priest,  or  Jesuit,  and  prosecute 
him,  till  he  be  convicted  of  saying  mass,  or  exercising  any  other 
part  of  the  office  or  function  of  a  popish  bishop  or  priest ;  he 
shall  receive  from  the  sheriff  100/.  reward.  (2)  If  any  popish 
bishop,  priest,  or  Jesuit,  shall  say  mass,  or  exercise  any  other  part 
of  the  office  or  function  of  a  popish  bishop  or  priest  (except  in 
foreign  ministers'  houses) ;  or  if  any  papist,  or  person  making 
profession  of  the  popish  religion,  shsdl  keep  school,  or  take  upon 
himself  the  education  or  government  or  boarding  of  youth ;  he 
shall  be  adjudged  to  perpetual  imprisonment.  (3)  If  any  person 
educated  in  the  popish  religion,  or  professing  the  same,  shall  not 
within  six  months  after  he  shall  be  18  years  of  age,  take  the 
oaths  of  allegiance  and  supremacy,  and  subscribe  the  declaration 
of  the  30  C  2.  in  the  chancery,  king's  bench,  or  quarter  sessions; 
he  shall  (in  respect  of  himself,  but  not  of  his  heirs)  be  incapable 
to  inherit  or  tsJce  any  lands,  by  descent,  devise,  or  limitation : 
[  189  ]  bu^  the  next  of  kin,  being  a  protestant,  shall  have  the  same. 
(4)  Every  papist,  or  person  making  profession  of  the  popish. 


relimon^  shall  be  disabled  to  purchase  any  lands,  or  profits  out 
of  the  same,  in  his  own  name,  or  in  the  name  of  'any  other  to  his 
use,  or  in  trust  for  him ;  but  the  same  shall  be  void,  (d)  » 

But  by  the  18  G.  3.  c.  60.  all  these  clauses  are  repealed^  provided 
that  nothing  in  the  same  act  of  18  6.  S.  shall  extend  to  any 
person  but  such  who  shall  within  six  calendar  months  aft^  pass* 
ing  of  the  act,  or  of  accruing  of  his  title,  being  of  the  age  of  21 
years,  or  being  of  unsound  mind,  or  in  prison,  or  beyond  the 
seas,  then  within  six  months  after  such  disability  removed,  take 
and  subscribe  an  oath  in  the  words  following: 

lA.B.  do  suicerely  promise  and  sn/oear^  That  I  will  be  faiihjvl 
and  bear  'true  aUegiance  to  his  majeshf  king  George  the  thirds  and 
him  will  defend^  to  the  utmost  qfny  ponoery  against  all  conspiracies 
and  attempts  whatever  that  shall  be  made  against  hispersonjcraoon^ 
or  dignity.  And  I  will  da  my  utmost  endeavour  to  disclose  and 
make  kfurnn  to  his  miffesty^  his  heirs  and  successors,  all  treasons 
and  traitorous  conspiracies  which  maybe  Jbrmed  against  him  or 
them.  And  I  do  faithfidhf  promise  to  maintain,  support,  and  de* 
fend,  to  the  utmost  (ff  my  power,  the  succession  of  the  craam  in  his 
mtgestjfs  family  against  any  person  or  persons  whatsoever  /  hereby 
utterk/  renouncing  and  abjuring  any  obedience  or  allegiance  unto  the 
person  taking  upon  himself  the  stile  and  title  of  Prince  of  Wales,  in 
the  life-time  of  his  father,  and  who,  since  his  deaths  is  said  to  have 
assumed  the  stile  and  title  of  king  ^  Great  Britain,  by  the  name  (f 
Charles  the  third,  and  to  any  other  person  claiming  or  pretending  a 
right  to  the  crown  of  these  realms*  And  I  do  sfmeoTi  that  I  do  reject 
and  detest,  as  an  unchristian  and  impious  position^  That  it  is  lawfd 
to  murder  or  destroy  amf  person  or  persons  whatsoever^  for  or  under 
pretence  of  their  being  hereticks ;  and  cUso  that  unchristian  and 
inqpious  principle.  That  no  faith  is  to  be  kept  with  hereticks.  I 
father  declare,  that  it  is  no  article  of  my  faith,  and  that  I  do 
renounce^  rgect,  and  abjure  the  opinion.  That  princes  excommu--  C  1^  3 
nicated  by  Aepope  and  council,  or  by  any  authority  of  the  see  of 
Borne,  or  by  any  authority  whatsoever,  may  be  deposed  or  murdered 
by  their  subjects,  or  any  person  whatsoever*  And  I  do  declare,  that 
I  do  notbelieve  that  the  pope  of  Rome,  or  am^  other  foreign  prince, 
prelate,  state,  or  potentate,  hath,  or  ought  to  have,  any  temporal  or 
civil  jurisdiction,  ponx>erj  superiority,  or  pre-eminence,  directly  or 
indirectly  within  Ms  realm.    And  I  do  solemnly,  in  the  presence  of 

(</)  Upon  the  statutes  against  papists  before  they  were  mitigated 
by  the  18  O.  S.  Lord  Mansfield  observes,  that  they  were  thought, 
when  they  paraed,  necessary  to  the  safety  of  the  state.    On  no  other 

Eound  can  they  be  defended.  The  political  object  the  le^lature 
d  in  view  was  to  take  from  the  Roman  catholics  that  weight  and 
influence  which  is  natundly  connected  with  landed  property,  beyond 
what  personal  estate  can  give.  Foones.  Blount,  Coivp.466«  7V/it« 
ISG.S. 
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Godj  prqfessj  testify^  and  declare^  That  I  do  make  this  declaration^ 
and  every  part  thereof^  in  the  plain  and  ordinary  sense  of  the  words 
of  this  oath  ;  without  any  evasion^  equivocatioUy  or  mental  resets}- 
ation  whatever  J  and  without  any  dispensation  alrea^  granted  by  the 
pope^  or  any  authority  of  the  see  ^Rome,  or  any  person  whatever ; 
and  without  thinking  that  lam  or  can  he  acquitted  before  God  or 
man,  or  absolved  of  this  declaration^  or  any  part  thereof  although 
the  pope  or  any  other  persons  or  authority  whatsoever  shall  dispense 
with  or  annul  the  same,  or  declare  that  it  was  null  or  void. 

Which  oath  shall  be  competent  to  the  courts  at  Westminster 
or  any  general  or  quarter  sessions  to  administer ;  Of  which  a 
register  shall  be  kept  in  like  manner  as  for  the  oaths  required 
from  persons  qualifying  for  offices.  And  provided  also,  that 
nothing  herein  shall  extend  to  any  popish  bishop,  priest,  Jesuit, 
or  schoolmaster,  who  shall  not  have  taken  and  subscriber!  the 
above  eath,  before  he  jshall  have  been  apprehended,  or  any  pro- 
secution commenced  against  him. 

[This  oath  is  nearly  similar  in  terms  to  that  required  by  the 

SI  G.  3.  c.  S2.  (See  iOdtffS^  20.  B.)  But  the  privil^es  conceded 
to  Roman  catholicks  by  the  latter  statutes  are  more  extensive.  (2)] 

XLVI.  Summary  of  the  SI  G.  S.  c.  32. 

This  act  enables  persons  who  profess  the  Roman  catholic  re- 
ligion, personally  to  appear  in  any  of  his  majesty's  courts  of 
chancery,  king's  bench,  common  pleas,  or  exchequer  at  West- 
minster, or  in  any  court  of  genei^  quarter  sessions,  of  and  for 
the  county,  city,  or  place  where  such  person  shall  reside,  and 
there  in  open  court  between  the  hours  of  nine  in  the  morning 
and  two  in  the  afternoon,  to  take,  make,  and  subscribe  at  full 
length,  [or  with  his  mark,  the  name  being  written  by  the  officer  if 
he  cannot  write,]  the  oath  and  declaration  therein  contained,  (for 
which  see  !S)Hti)0j  20.  B.)  a  certificate  of  which,  upon  payment 
of  25.  shall  be  delivered  by  the  proper  officer  of  the  court,  which 
[  191  ]  shall  be  sufficient  evidence  of  such  persons  having  taken  and  sub- 
scribed such  declaration  and«oath,  unless  the  same  shall  be  falsified. 

Lists  of  the  persons  who  shall  have  taken  the  oaths  are  to  be 
transmitted  to  the  clerk  of  the  privy  counsel  annually.  §  2. 

The  1  Eliz.  c.  1  4-  2.  23  Eliz.  c.l.  27  Miz.  c.  2.  29  Eliz.  c.  6. 
35  Eliz.  c.  2.  2  (vulgo  1.)  Ja.  c.4c.Sj.  c.  4.  3  Ja.  c.  5.  7  Jo.  c.  6. 
3  Car.  I  c.  2.  25  Car.  1.  c.  2.   1  JV.^^  M.  st.  1.  c.  8.   1  G.  1.  st.  2. 


(2)  And  now  by  43  G.  3.  c.  30.  The  declaration  and  oath  expressed 
in  31  G.3.  <;.32.  §  1.  shall  as  to  all  who  have  taken,  declared,  and 
subscribed,  or  hereafter  shall  make,  take,  and  subscribe  the  same  in 
the  manner  there  mentioned,  give  the  same  benefits  and  advantages, 
and  operate  to  the  same  intente  as  by  the  18  G.  3.  c.  60.  is  enacted 
of  the  oath  thereby  subscribed. 
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c,  IS.  requiring  persons  to  resort  to  their  parish  church  or  chapel, 
or  some  usual  place  where  the  common  prayer  is  used,  and  in- 
flicting penalties  upon  papists,  priests,  and  those  who  shall  hear 
or  say  mass,  or  shall  refuse  to  take  the  oath  of  supremacy,  or 
subscribe  the  declaration  against  transubstantiation,  are  repealed 
as  to  persons  who  shall  ti^e  and  subscribe  the  said  oath  and 
declaration.  §  S,  4.  4*  18.  Also  the  1  JV.4r  M.  sL  1.  r.  9.  for  re- 
moving papists  from  the  cities  of  London  and  Westminster :  the 
30  Car.  2.  stat.2.  r.  1.  inflicting  penalties  on  peers  who  shall 
come  into  the  king's  presence,  not  having  taken  the  oath  and 
made  the  declaration  before  required ;  me  1  6. 1.  st  2.  c,  55. 
and  3  G.  1.  ^.  18.  requiring  papists  to  register  their  names  and 
lands,  deeds  and  wills  ;  and  the  7  SrS  Wi  3.  c.  24.  and  1  G.  1. 
St.  2.  c.  13.  relative  lo  practitioners  in  law.  §  19,  20, 21, 22. —  for 
all  which  see  the  respective  heads  of  this  title.  But  no  assembly 
for  religious  worship  is  allowed  under  this  act,  until  the  place  of 
meeting  shall  be  certified  to  the  justices  and  recorded  at  the 
genercd  or  quarter  sessions  of  the  peace  for  the  county,  city,  or 
place  in  which  such  meeting  shall  be  held,  nor  is  any  person  to 
perform  any  ecclesiastical  function  therein,  until  his  name  and 
description  be  also  recorded  at  the  sessions  by  the  derk  of  the 
peace,  and  no  sudi  place  of  assembly  is  to  be  locked  during  the 
meeting.  §5  4*6. 

A  penalty  of  20l»  is  inflicted  on  those  who  shall  maliciously 
disturb  assemblies  <^  religious  worship  permitted  by  this  act,  or 
inisuse  any  priest  or  minister  therein ;  but  the  benefit  of  the  act 
is  not  to  extend  to  any  Roman  Catholic  ecclesiastic  who  shall 
officiate  in  any  place  with  a  steeple  and  bell,  or  at  any  funeral  in 
any  church  or  church-yard,  or  who  shall  exercise  any  of  the  rites 
or  ceremonies  of  his  religion,  or  wear  the  habits  of  his  order,  save 
within  a  place  of  religious  worship  permitted  by  this  act,  or  in  a 
private  house  where  not  more  than  five  persons  are  assembled 
besides  those  of  the  household,  or  who  shall  not  previously  to  his 
officiating  have  taken  the  oath  appointed  by  the  act.  §  10.  But  [  192  ] 
ministers  of  any  Roman  catholic  congregation  who  shall  take  the 
aforesaid  oath  are  exempted  from  serving  on  juries,  or  being 
chosen  to  parochial  or  ward  office;  other  Roman  catholics  are 
to  execute  such  c^ces  by  deputy.  §  7  4*  8. 

The  act  does  not  exempt  Roman  catholics  from  paying  tithes, 
nor  does  it  repeal  any  part  of  the  26  G.  3.  c.  33.  commonly  called 
the  marriage  act,  nor  does  it  excuse  persons  from  attending  di- . 
vine  service  on  Sunday,  except  they  come  to  some  place  of  wor- 
ship permitted  by  this  act  or  the  act  of  toleration.     §  9.  1 1,  12. 

Romto  catholic  schools  are  permitted  under  certain  restric- 
tions, for  which  see  dCJ^OOlSl,  3.  and  this  title  XXVII. 

This  act  does  not  extend  to  Scotland ;  but  by  the  33  G.  3. 
c.  44.  Roman  catholics  of  that  part  of  Great  Britain  who  shall 
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take  a  similar  oath  before  the  sheriff-depute,  or  two  jusdcesi  of 
the  peace,  for  the  county  where  they  reside,  may  .hold,  enjoy, 
alien,  8cc.  real  or  personal  property,  as  any  other  person  or  pear- 
sons  whatsoever,  any  thing  in  the  act  of  the  8th  8c  9th  session  of 
the  first  parliament  of  Scotland  of  king  William,  or  any  other 
act  or  acts  notwithstanding.  But  the  act  does  not  authorize  Ro- 
man catholics  to  be  governors,  tutors,  curators,  or  factors  to  the 
children  of  protestant  parents,  or  to  be  otherwise  employed  in 
their  education,  or  the  trust  or  mana^ment  of  their  afl^rs,  or  to 
be  schoolmasters,  professors,  or  pubhc  teadiers  of  any  science  to 
to  any  person  or  persons  whomsoever  within  that  part  of  the 
kingdom.] 

|00tttoit  of  titfft0.    See  Citgr0. 


TT  may  be  well  here  to  transcribe  the  masterly  sketch'  of  the 

practice  of  the  ecclesiastical  courts  given  by  Blackstone.  Their 

ordinary  course  of  proceeding  is.  First,  by  citation,  to  call  the  in- 

{*uring  party  before  them.  Then  by  libelj  libeUm,  a  little  bode,  or 
>y  articles  drawn  out  in  a  formal  allegation  to  set  forth  the  com- 
plainant's ground  of  complaint.  To  ihis  succeeds  the  defendant's 
ansooer  upon  oath,  when  if  he  denies  or  extenuates  the  charge, 
they  proceed  to  proofs  by  witnesses  examined,  and  their  deposi- 
tions taken  down  in  writing  by  an  officer  of  the  court.  If  defend- 
ant has  any  circumstances  to  offer  in  his  defence,  he  must  also 
propound  them  in  what  is  called  his  defensive  aUegatioUy  to  which 
he  IS  entided  in  his  turn  to  plaintiff*s  answer  on  oath,  and  may 
from  thence  proceed  to  pro^  as  well  as  his  anti^onist.  The 
canonical  doctrine  of  purgation,  whereby  the  parties  were  obliged 
to  answer  on  oath  to  any  matter  however  criminal  that  might  be 
objected  against  them,  was  overturned  by  1 S  C  2.  c.l2.i  4.  (See 
j^MU^gatiott, )  When  all  the  pleadings  and  proofs  are  concluded 
fiiey  are  referred  to  the  consideration,  not  of  a  jury,  but  of  a  single 
judge,  who  takes  information  by  hearing  advocates  on  both  sides, 
and  thereupon  forms  his  interlocutory  decree  or  definitive  sentence 
at  his  own  discretion ;  from  which  there  generally  lies  an  eqopeal 
f  see  jStpil^al),  though  if  the  same  be  not  appealed  from  in  15  days 
It  is  final  by  the  statute  IS  H.  8.  c.  19.   See  S  Ela.  C.  p.  lOO.] 


^xwxamtxmmt$*    See  s^nwumti 

l^taemitttim    See  Cottrt0« 

]^rae0tdtt0tt«    See  l^tn»wx* 

Preaifitog.    See  Tj^vHAit  tiiorisSt{i. 
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l&rebenHar?. 

^HE  law  cpncerning  prebendaries,  canons,  and  other  members 
of  the  chapter  in  cathedral  and  coU^iate  churches,  fidleth 
in  mider  the  title  ^Mfi  aitti  iffaptttfi. 


I^rerogatttie  Court 

n^HE  prerogative  court  of  the  archbishop,  is  that  court  wherem 
all  testaments  are  proved,  and  all  administratims  granted, 
where  the  party  dying  within  the  province  hath  bona  notabiUa  in 
some  other  diocese  than  where  he  dieth ;  and  is  so  called  froni 
the  archbishop's  having  vl  prerogative  throughout  his  whole  pro- 
vince for  the  said  purposes.  4  Inst.  335. 
From  this  court  the  appeal  lieth  to  the  king  in  jchancery.    Id» 


l$refi(entation. 

PRESENTATION,  or  collation,  to  a  living,  is  treated  of  un- 
der die  title  WtvMvt* 
Presentation  to  popish  livings  is  treated  of  under  the  title 

l^t^etttf    See  ^cMiMtioti* 

\^xiXMXt,    See  'm»%iaf», 

IPrfor*    See  ^|^a0t«dejf« 

JPtiOote  tgap^*    See  Cj^djpel* 


f#^----'-J-f4--H^tff'-r^"4" 


i&ritJttege«  anii  xtmmit^  of  t|)e     c  ^^*  ^ 

1.  nPHE  common  law,  to  the  intent  that  ecdesiastical  persons  Not  bound 
might  the  better  discharge  their  duty  in  celebration  of  di-  Jj*|^^ 
vine  service,  and  not  to  be  intangled  wiu  temporal  business,  office. 

(3)  See  Com*  Dig.  tit.  Ecclesiastical  Persons  (D). 
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hath  provided  that  they  shall  not  be  bound  to  serve  in  any  tem- 
poral oiSce.     1  Inst,  96. 

And  although  a  man  holdeth  lands  or  tenements,  by  reason 
whereof  he  ought  to  serve  in  a  temporal  office,  yet  if  this  man  be 
made  ah  ecclesiastical  person  within  holv  orders,  he  ought  not  to 
be  elected  to  any  such'  office ;  and  if  he  be,  he  may  have  the 
king's  writ  for  his  discharge.     2  Inst.  S. 

And  this,  although  it  be  an  office  which  he  may  execute  by 
deputy :  Thus  in  the  case  of  the  vicar  of  Dartfardy  H.  1 2.  G.  2.  the 
court  granted  to  him  a  writ  of  privileffe,  against  serving  the  office 
of  expenditor  to  the  commissioners  c? sewers;  though  it  was  in- 
sisted, that  this  was  an  office  which  might  be  executed  by  deputy* 
Str.  1107. 
Not  re-  2.  The  popish  foreign  canon  law  forbids  secular  offices  and 

!*"*"®^       employments  to  persons  in  holy  orders.     So  do  the  following 
ingina  '    Constitutions: 

temporal  Othcb.  No  clergyman  shall  be  an  advocate  in  the  secular  court 

office.  j^  ^  cause  of  bloodjl  or  in  any  other  cause  but  such  as  are  allowed 

by  law.  And  if  any  shall  do  otherwise,  if  it  be  in  a  cause  of 
blood,  he  shall  be  ipso  facto  suspended  from  his  office;  and  if  in 
any  other  cause,  he  shall  be  punished  by  his  diocesan  according 
to  his  discretion.  And  in  causes  of  blood  which  shall  extend  to 
life  or  member,  we  do  strictly  injoin,  that  no  clergyman  presume 
to  be  a  judge  or  an  assessor;  and  he  who  shall  act  contrary  here- 
unto, besi(&  the  suspension  from  his  office  which  he  shall  ipso 
facto  incur,  shall  be  otherwise  punished  according  to  the  discre- 
tion of  his  superior :  From  which  sentence  of  suspension  he  shall 
by  no  means  be  absolved  by  his  diocesan,  until  he  shall  have 
made  competent  satis&ction.     Athon.  91. 

And,  more  particularly,  by  another  constitution  of  the  same 
legate :  Whereas  it  is  unbecoming  for  clergymen  employed  in 
heavenly  offices,  to  minister  in  secular  affiurs ;  we  think  it  sordid 
and  base,  that  certain  clerks  greedily  pursuing  earthly  gain  and 
r  195  1  ^^^™P^^^  jurisdictions,  do  receive  secular  jurisdiction  m>m  lay- 
men, so  as  to  be  named  justices,  and  to  become  ministers  of  jus- 
tice, which  they  cannot  administer  without  injury  to  the  canoni- 
cal dispositions  and  to  the  clerical  order;  We  desiring  to 
extirpate  this  horrid  vice,  do  strictly  injoin  all  rectors  of  churches 
and  perpetual  vicars  and  all  others  whatsoever,  constituted  in  the 
order  of  priesthood,  that  they  receive  no  secular  jurisdiction  from 
a  secular  person,  or  presume  to  exercise  the  same;  and  if  they 
do,  they  shall  relinquish  the  same  within  the  space  of  two  months, 
and  never  resume  it;  and  whosoever  shall  att^npt  any  thing^ 
contrary  to  the  premises,  shall  be  ipso  facto  suspended  from  his 
office  and  benefice ;  and  if  he  shall  intrude  into  his  office  or  be- 
nefice during  such  suspension,  he  shall  not  escape  canonical  ven- 
geance, whicn  shall  not  be  relaxed  until  he  shall  have  made  satis- 
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iaction  at  the  discretion  of  his  diocesan,  and  taken  an  oath  that 
he  will  not  do  the  like  again.  Saving  tlie  privileges  of  our  lord 
the  king  in  this  behalf.     Atkon.  89. 

Which  saving  (Mr.  Johnson  says)  intirely  defeated  the  con- 
stitution. And  in  the  former  constituti6n  there  is  also  a  saving, 
for  such  causes  as  are  allowed  by  law*      Johns.  Othob.  Atkon.  91  • 

But  if  those  savings  had  not  been  expressed ;  yet  it  is  certain 
that  the  constitution  could  not  have  altered  the  law  of  the  land  in 
this  respect.  And  it  is  well  known  that  the  kings  of  England  in 
all  ages  have  asserted  a  right  to  employ  what  subjects  they 
pleased,  of  the  clergy  as  well  as  laity,  in  any  post  of  civil  govern- 
ment ;  and  in  fact,  very  many  clergymen  have  been  chanceHors, 
treasurers,  and  even  chief  justices  of  the  king's  bench,  and  con^ 
seqnently  must  have  sate  judges  in  cases  of  lue  and  death.  (4) 

And  by  the  statute  of  ArticuU  cleri,  9  E<L  2,st.l.  c.8.  It  is 
complained  as  fblloweth :  The  barons  of  the  king's  exchequer 
claiming  by  their  privilege,  that  they  ought  to  make  answer  to  no 
complainant  out  df  the  same  place,  extend  the  same  privilege  un- 
to clerks  abiding  there,  called  to  orders  or  unto  residence,  and 
inhibit  ordinaries  that  by  no  means,  or  for  any  cause,  so  long  as 
they  be  in  the  exchequer,  or  in  the  king's  service,  tbey  shall  not 
call  them  to  judgment.  Unto  which  it  is  answered ;  It  pleaseth 
our  lord  the  king,  that  such  clerks  as  attend  in  his  service,  if  they 
ofiend,  shall  be  corrected  by  dieir  ordinaries,  like  as  other;  but 
so  long  as  they  are  occupied  about  the  exchequer^  they  shall  not  be 
bound  to  keep  residence  in  their  churches.  This  is  added  of  neon 
ly  the  council:  The  king  and  his  ancestors,  since  time  out  of  mind  [  196  ] 
have  used,  that  clerks  which  are  employed  in  his  service^  during 
such  time  as  they  are  in  service,  shall  not  be  compelled  to  keep 
residence  in  their  benefices;  and  such  things  as  he  thought  neces- 
sary for  the  king  and  commonwealth,  ought  not  to  be  said  to  be 
prejudicial  to  tlie  liberty  of  the  church. 

So  lofig  as  they  are  occupied  about  the  ejechequer"]  And  the  court 
of  exchequer  may  grant  a  prohibition  to  the  ordinary,  for  any 
that  ougnt  to  have  the  privilege  of  the  exchequer,  where  the 
court  may  give  the  party  remedy,  or  where  a  suit  dependetk 
in  the  court  of  exchequer  for  the  same  cause;  or  where  the  king's 
service,  which  is  the  cause  of  the  privilege,  is  hindered  by  the 
suit  before  the  ordinary :   as  for  non-residence,  during  the  time 

(4)  Nullus  clericus  nisi  causidicus,  is  the  character  given  of  them 
soon  after  the  conquest  by  William  of  Malmesbury.  The  judges 
therefore  were  usually  created  .out  of  the  sacred  order,  as  was  like- 
wise the  case  among  the  Normans,  and  all  the  inferior  offices  were 
supplied  by  the  lower  clergy,  which  has  occasioned  their  successors 
to  be  denomiaated  clerks  to  this  day.  (1  Bla.  C.  17.) 

N  4 


196:  }|^rit>ile0ed  anD  te0tramt0 

that  he  gave  his  n<Boessary  attendance  in  the  excbequer  for  the 
king's  service.    2  Inst,  624. 

Addtd  of  new  by  the  kin^s  council]  That  is,  by  the  common 
council  of  the  reahn,  as  it  is  termed  in  original  writs,  and  in 
other  legal  records,  and  so  it  is  taken  iii  other  acts  of  parliament, 
and  in  me  preamble  to  these  same  Artiadi  cleri*    2  Inst  624. 

That  clerks  vohich  are  empUyed  in  his  service']  This  branch  is 
general,  and  not  limited  (as  the  former  is)  to  the  privilege  of  the 
exchequer ;  but  extendeth  to  any  other  service  of  the  king  for 
the  commonwealth :  as  if  he  be  employed  as  an  ambassador  into 
any  foreign  nation,  or  the  like  service  for  the  king,  which  is  (as 
it  is«here  said)  for  the  commonwealth,  which  ever  must  be  pre- 
ferred before  the  private.  2  Inst.  624. 
Not  bound  8.  Ecclesiastical  persons  have  this  privilege,  that  they  ought 
to  senre  in    ^^^  j,^  person  to  serve  in  war.    2  Inst.  3. 

Not  bound  **  ^^  ^®  Statute  of  52  H.  3.  c.  10.  For  the  toums  of  sheriffs^ 
to«i>pcarflt  it  is  provided,  that  archbbhops,  bidiops,  nor  aty  religious  mettf 
the  urarnor  or  women,  shall  not  need  to  come  thitherf  except  their  appearance 
^*^'  be  special^  required  thereat ^r  some  other  cause. 

The  toums  of  sheriffs]  Nor  consequently  are  they  bound  to 
appear  at  the  leet,  or  view  of  frankpledge.    2  Inst.  4>. 

Nor  any  religious  men]  Men  of  religion,  in  the  proper  sense, 
are  taken  for  those  that  are  regulars,  as  being  pro&sseid  in  some 
of  the  religious  orders,  as  abbots,  priors,  and  the  like ;  but  eccle- 
siastical persons  that  are  seculars,  that  is,  who  do  not  live  under 
the  rules  of  any  of  the.  religious  orders,  as  bishops,  deans,  arch- 
deacons, prebends,  parsons,  vicars,  and  such  like,  are  also  within 
this  act.  2  Inst.  121. 
[  197  ]  Shall  not  need  to  come  thither]  That  is,  th^  are  not  compel- 
lable to  come,  but  lefl  to  their  own  liberty.  And  if  any  man  be 
grieved  in  any  thing  contrary  to  the  purview  of  this  statute,  he 
shall  have  an  action  grounded  upon  the  statute,  for  his  remedy 
and  relief  therein.     2  Inst.  121, 122. 

Except  their  appearance  be  specially  required  thereat  Jbr  some 

other  cause]  As  to  be  a  witness  or  the  like.    2  Inst.  121» 

^"^"^         5.  By  the  50 £^.3.  c.S.   It  is  enacted  as  follows:  Because 

af'toSng"    that  complaint  is  made  by  the  clercy,  that  as  well  divers  priests, 

ciivine  ser-    bearing  the  sacrament  to  sick  people  and  their  clerks  with  them^ 

^»«e.  as  divers  other  persons  of  holy  churdb,  tKhilst  they  attend  to  divine 

services  in  churches,  church-yards,  and  other  places  dedicate  to 

God,  be  sundry  times  taken  and  arrested  by  authority  royal^  and 

commandment  of  other  temporal  lords,  in  offence  of  God,  and 

of  the  liberties  of  holy  church,  and  in  disturbance  of  ddvine 

services   aforesaid;    the    king    granteth  and  defendeth,   upon 

grievous  forfeiture,  that  none  do  the  same  from  henceforth  :  so 

that  collusion  or  feigned  cause  be  not  found  in  any  of  the  said 

persons  of  holy  church  in  this  behal£ 


of  tbe  clergg^  i97 

'  And  by  the  1  22. 2f.  c.  15.  It  is  thus  forther  enacted :  Because 
that  prelates  do  complain  themselves^  that  as  well  beneficed 
people  of  holy  church,  as  other  be  arrested  and  drawn  out  as  well 
of  cathedral  churches,  as  of  other  churches  and  their  church- 
yards, and  sometimes  whilst  they  be  intended  to  divine  services, 
md  also  in  other  places,  although  they  be  bearing  the  body  of  our 
Lord  Jesus  Christ  to  sick  persons,  and  so  iarrested.  and  drawn 
out,  be  bound  and  brought  to  prison,  against  the  Uberfy  of  holy 
dmvh ;  it  is  ordained,  mat  if  any  minister  of  the  king  or  other, 
do  arrest  any  person  of  holy  church  by  such  manner,  and  thereof 
be  duly  convict^  he  shall  have  imprisonment,  and  then  be  ran- 
somed at  the  king^s  will,  and  make  gree  to  the  parties  so 
arrested :  provided,  that  the  said  people  m  holy  church  shall  not 
hold  them  within  the  churches  or  sanctuaries  oy  firaud  or  collu- 
sicm  in  any  manner. 

And  their  derks  with  them]  By  this  it  appears,  that  the  derk 
who  is  assistant  may  have  this  privilege.    D^gge^  jp.  1.  <r.  1 1.  ^ 

Whilst  they  attend  to  divine  services']  It  hath  been  adjudged 
upon  :tins^  that  in  going,  continuing,  and  retumira,  to  celebrate 
divine  service,  the  priest  ought  not  to  be  arrested  nor  any  who 
aid  him  in  it.     12  Co.  100.  (5) 

By  auihority  royal]  But  this  extendeth  only  to  cases  betwixt 
party  and  party,  and  not  to  cases  wherein  the  public  peace  is 
concerned,  which  are  between  the  king  Mid  the  party ;  and  there-  [  1 98  ] 
&re  a  person  may  be  apprehended  going  to  or  returning  firom 
divine  service^  by  a  warrant  from  a  justice  of  the  peace,  it  being 
for  a  breadi  of  uie  peace,  and  for  the  king;  and  so  in  like  cases. 
Wais.duS^. 

Thus,  in  the  case  of  i^^and  WMeyj  E.  llJ.  Pitt  had  a  war- 
rant firoma  justice  of  the  peace^  and  served  it  upon  WeU^,  ashe 
was  coming  from  church  firom  sermon  upon  a  week  day.  Where- 
upon WeM^  libelled  against  him  in  the  spiritual  court;  and  Ht 
moved  for  a  prohibition,  and  firamed  the  su^;e8tion  upcm  these 
statutes,  which  prohibit  arrests  in  time  of  divme  service,  and  in 

S^ing  and  returning  to  and  firom  the  church.  But  it  was  said 
at  those  statutes  are  where  the  matters  are  betwixt  one  common 
person  and  another,  but  not  where  it  concerns  the  king  and  a 
common  person,  as  here  it  did,  this  arrest  being  made  at  the 
kin^s  suit.  And  to  this  opinion  the  court  seemed  to  incline, 
and  that  there  was  just  cause  for  a  prohibition.  .  But  further 
day  being  given,  the  parties  in  the  mean  while  agreed.  Cro* 
Ja.S2U 

(5)  Though  it  be  through  ignorance  and  he  is  afterwards  dis- 
charged ;  so  one  may  be  sued  for  it  in  the  ecclesiastical  court;  and 
shall  pay  costs,  2  j^uib^  72. 
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Against  the  liberties  of  holy  church']  By  which  it  appears-  that 
these  statutes  are  but  an  affirmance  of  the  common  law,  and  in 
maintenance  of  the  liberties  of  holy  church.     12  Co.  100. 

And  thereof  be  duly  convict]  The  party  grieved  may  have  an 
action  upon  the  statute :  for  when  any  thing  is  prohibited  by  on 
act,  although  the  act  doth  not  give  an  action,  yet  action  lieth 
upon  it     12  Co.  100. 

And  if  an  arrest  be  made  contrary  to  these  statutes,  and  the 
person  arresting  doth  presendy  discharge  the  person  arrested 
upon  pretence  of  ignorance,  or  the  like :  this  will  not  excuse  the 
contempt  in  making  the  arrest.     Wats.  ch.  34. 

However,  if  such  undue  arrest  be  made,  the  arrest  is  good; 
so  that  if  a  rescous  be  made,  and  thereby  any  person  killed,  the 
killing  is  murder.     Wats.  ch.  54. 

And  Dr.  Watson  says,  he  that  doth  oiiend  against  the  afore* 

said  statutes,  may  not  only  be  fined  in  the  temporal  court,  but 

also  may  be  excommunicated  by  the  ecclesiastical  judge,  and 

condemned  in  costs.     Wats.  cA.S4. 

Laying  vio-       6.  By  the  Statute  13  Ed.  1.  st.  4.  it  is  thus  enacted :  For  lay-* 

on  a  deA.    *"S  violent  hands  on  a  clerk,  it  hath  been  granted,  that  it  shall 

[See  Com.    be  tried  in  a  spiritual  court,  when  money  is  not  demanded,  but  a 

Dig,  tit.       thing  done  for  punishment  of  sin.     And  hereof  the  spiritual 

fo'f^y^    * ju^ge  shall  have  power  to  take  knowledge  notwithstanding  the 

♦r  199  1  ^^^  prohibition. 
^  -'  And  by  the  9 Ed.  2.  c.S.  If  any  lay  violent  hands  on  a  derk, 
amends  for  the  peace  broken  shall  be  before  the  king^  and  for  the 
excommunication  before  a  prelate^  that  penance  corporal  may  be 
enjoined ;  which  if  the  offender  will  redeem  of  his  own  good  will, 
by  giving  money  to  the  prelate,  or  to  the  party  grieved,  it  shall 
be  required  before  the  prelate^  and  the  kin^s  prohibition  shall  not 
lie. 

JLay  violent  hands]  A  prohibition  having  been  granted,  where 
a  clerk  libelled  against  another  in  the  spiritual  court,  for  that  he 
beat  him,  or  at  leastwise  assaulted  him  with  a  bill,  and  would 
have  stricken  him,  and  called  him  goose,  and  woodcock,  and 
many  such  words ;  the  court  held  that  the  prohibition  did  well 
lie :  for  although  for  the  laying  violent  hands  on  a  clerk,  the  suit 
ought  to  be  in  the  spiritual  court  [send),  if  excommunication  is 
the  object]  yet  for  an  assault  only,  the  suit  ought  to  be  at  the 
common  law.     Cro.  El.  753.  (6) 

So  also  where  a  prohibition  was  granted  to  stay  process  in  the 
spiritual  court,  against  one  who  seeing  an  assault  made  upon  his 
servant  by  a  clerk,  came  in  aid  of  his  servant,  and  laid  his  hands 
peaceably  upon  the  clerk ;  Gawdy^  chief  justice,  held,  that  this 


(6)  Love  V.  Prin. 
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case  was  out  of  these  statutes,  because  the  paiiy  had  good  cause 
to  beat  the  clerk :  and  the  prohibition  stood.     Cro.  EL  655.  (7) 

So  also,  if  a  clergyman  be  arrested  by  proems  of  law,  he  can** 
not  for  this  sue  in  me  ecclesiastical  court.    2  Inst.  492. 

The  amends/or  the  peace  broketi  shaU  be  before  the  king]  If  the 
derk  sue  in  court  christian  for  damages  for  the  battery,  he  is  in 
case  ofpramunire ;  for  in  that  case  we  ecclesiastical  judge  ought 
to  proceed  ex  affidoy  only  to  correct  the  sin.    2  Inst.  492. 620. 

And  though  he  do  not  directly  sue  for  such  damages  there; 
yet,  if  a  man  is  excommunicate  for  laying  violent  hands  on  a 
clerk,  and  the  spiritual  court  deny  absolution  till  amends  be 
made  to  the  party  for  the  battery ;  a  prohibition  will  be  granted. 
Gibs.  9. 

And  for  the  excommunication  before  a  prelate']  This  is  the 
known  punishment  assigned  to  that  crime  by  the  canon  law;  to 
which  uie  practice  of  the  church  of  England  has  been  conform- 
able, both  before  and  since  the  reformation.     Gibs.  9. 

It  shall  be  required  before  the  prelate^  and  the  kin^s  prohibition 
shall  not  lie]  Or,  in  case  the  money  for  redeeming  of  penance  is 
sued  for  in  the  spiritual  court,  and  a  prohibition  is  granted  by 
the  temporal;  then  a  writ  of  consultatioa  is  provided  for  relief   [  200  ] 
of  the  party.     Gibs.  9.  (8) 

7.  He  that  is  within  orders  hath  a  privilege,  that  albeit  he  Shall  have 
have  had  the  privilege  of  his  clergy  for  a  felony,  he  may  have  *^®  benefit 
his  clergy  afterwards  again,  and  so  cannot  a  layman :  And  he  mm^an 
that  is  within  orders,  and  hath  his  clercy  allowed,  shall  not  be  once.  (See 
branded  in  the  hand.  And  these  priviL^es  are  given  by  act  of  ***  P/!!'^^ 
parliament.     2  Inst.  637.  2H.H.SS9.  ^dn^ 

And  although  a  cler^man  in  orders  shall  not  be  burnt  in  the  there.) 
hand,  yet  after  his  discharge  given  by  the  court,  he  shall  have 
th^  same  privil^e,  as  if  he  had  been  burnt  in  the  hand ;  and 
therefore  shall  not  be  drawn  in  question  in  the  ecclesiastical 
court,  to  deprive  him,  or  inflict  any  ecclesiastical  censure  upon 
him.     2II.H.SS9. 

8.  Such  as  be  within  orders  of  the  ministry,  or  clergy,  cannot  Exempted 
be  empannelled  as  jurors.    Lamb.  Just.  396.  (e)  ?^°*  ■*^- 

9.  It  seems  to  be  agreed,  that  a  person  in  holy  orders  cannot  jun^? 
be  an  approver;  because  it  is  a  rule,  that  no  member  of  the  cannotbe 
clergy  can  sue  any  appeal  whatsoever,  in  a  matter  or  cause  of  an  appro- 
deato.     2  Haw.  205.  ^^'^ 

10.  A  clergyman  being  an  appellant,  the  defendant  cannot  Maycoun- 

__— — — — terplead  the 

(Y)  KeUeyy.  Walker;  see  3  Bla.  Com.  143. 1  Salk.  199.  waging  of 

(8)  Suits  were  always   allowable   in   spiritual  courts  for  money  *»tt«l. 

agreed  to  be  given  as  a  commutation  for  penance.  Art.  Chr.  9  Ed.  2. 

c.  4.  F.  N.  B.  53.  2  Roll.  Rep.  384. 
(e)  Beechei%  casei  4  Leon.  190. 
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wage  his  battel ;  but  the  clerk  bebg  appellant  may  counterplead 
the  wager  of  battel ;  and  compel  the  appellee  to  put  hhnself  upon 
his  country.     2  Haw.  427.  (9) 
2Jj^J^^^       11.  By  the  9  ff.  8.  c.  14.     No  man  of  the  church  shall  be 
tertbe   * '  cmerced  after  the  quantity  cS  his  spiritual  bemfice^  but  after  his 
quADtity  of  fay  tenement  and  after  the  quantity  of  his  oflfence. 
htt^iritiMl      Amerced]  Here  appeareth  a  privQc^  of  the  church,  that  if  an 
ecclesiasticfil  person  be  amerced  (thouffh  amerdaments  belong  to 
the  king)  yet  he  shall  not  be  amerced  m  respect  cS  hb  ecclesias- 
tical promotion  or  benefice,  but  in  respect  of  his  lay  fee,  and 
according  to  the  quantity  of  his  fault;  which  b  to  be  affeered. 
2  Imt.  29. 

Benefice']  Benefice  b  a  large  word,  and  b  taken  for  any  eccle- 
siastical promotion,  or  spiritim  living  whatsoever.  2  Inst.  29. 

L(y-4enemenf]  And  if  a  spiritual  person  be  amerced  above  the 
quantity  of  hb  lay-tenement,  he  shall  have  a  writ  to  prohibit  the 
levying  of  it     Qibs.  1 8.  {g) 
How  far  12.  By  the  1  Ed.  8.  st.  2.  c.  10.  Whereas  archbbhcqis,  bishops, 

^]^^!^^    abbots,  priors,  abbesses,  and  prioresses  have  been  sore  grieved 
■errices  to    by  the  requests  of  the  king  and  hb  pro^nitors,  which  have 
the  king.      •  desired  them  by  great  threats,  icft  their  clerks  and  other  servants, 
*[  201  ]  for  great  penrions,  prebends,  churches,  and  corrodies,  so  that 
they  could  nothing  give  nor  do  to  such  as  had  done  them  service, 
nor  to  their  firien£,  to  their  great  diarge  and  damaee ;  the  king 
gronteth,  that  firom  henceforai  he  will  no  more  suoi  things  de- 
sire, but  "oohere  he  ought. 

Bat  nt^ere  he  ougM]  For,  of  common  right,  the  king,  as  founder 
of  archbbhi^rick^  bbhopricks,  and  many  religious  houses,  had 
a  corrody,  or  a  pension,  in  the  several  foundations ;  a  corrody, 
for  hb  vadelets,  who  attend  them ;  and  a  pension,  for  a  chi^lain, 
such  as  he  should  specially  recommend,  till  the  respective  pos- 
sessor should  promote  him  to  a  competent  benefice.     Oibs.  16. 

If  any  ecclesiastical  person  shall  be  in  fear  or  doubt,  that  hb 
goods,  or  chattels,  or  beasts,  or  the  goods  of  hb  &rmer,  should 
be  taken  by  the  minbters  of  the  king,  for  the  business  of  the  king, 
he  may  purchase  a  protection.     2  in^.  4. 

No  demean  or  proper  cart  for  the  necessary  use  of  any  eccle- 
siastical person,  ought  to  be  taken  for  the  king's  carriage ;  but 
they  are  exempted  by  the  ancient  law  of  England  firom  any  such 
carriage:  and  thb  was  an  ancient  privil^e -  belonging  to  holy 
church.     2/nfi^.  85. 

But  there  b  no  special  exemptioji  in  the  yearly  mutiny  acts, 
for  clergymen,  in  respect  of  the  soldiers'  carriages. 


(9)  Appeal  and  wager  of  battel  abolishedi  59  6. 3.  c.  46. 
{g)  Mag.  Cart.  c.  14,  Reg.f.  184.  b. 
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13.  If  a  person  be  boimd  in  a  recognizance  in  the  chancery  or  The  sheriff 
odier  court,  and  he  pay  not  the  sum  at  the  day ;  by  the  common  ^^  ^^^ 
law,  if  the  person  had  nothing  but  ecclesiastical  goods,  the  recog-  desiastical 
nizee  could  not  have  had  a  levari  facias  to  the  »ieriff  to  levy  the  gooda, 
same  of  these  goods,  but  the  writ  ought  to  be  directed  to  the 
bishop. of  the  diocese  to  levy  the  same  of  his  ecclesiastical  goods. 
-2  Inst.  4.  (A) 

In  an  action  brought  against  a  person,  wherein  a  capias  lieth 
(for  example,  an  account)  the  sheriff  returns  that  he  is  a  clergy^ 
man  beneficed  having  no  lay  fee^  in  which  he  may  be  summoned ; 
in  this  case  the  plaintiff  cannot  have  a  capias  to  the  sheriff  to 
take  .the  body  oi  the  person,  but  he  shall  have  a  writ  to  the 
bishop^  to  cause  the  person  to  come  and  appear.  But  if  he  bad 
retumedy  that  he  is  a  clergyman  having  no  layJeCf  then  is  a  capioi 
to  be  granted  to  the  sheriff;  for  that  it  appeared  not  by  the 
return  that  he  had  a  benefice,  so  as  he  might  be  warned  by  the 
bishop  his  diocesan ;  and  no  man  can  be  exempt  from  justice. 
2  Inst.  4. 

Jtf.  9.  Wi  Mosehf  and  Warburton.  On  a  Jieri  facias  against  r  ^02  1 
Warburton,  a  fellow  of  Winchester  college,  die  sheriff  returned^ 
that  he  is  a  clergyman  beneficed  having  no  lay  fee.  Hereupon  a 
fieri  facias  was  issued  to  the  bishop,  to  levy  the  same  of  his  eccle* 
siastical  goods.  The  bishop  sent  his  mandate  to  .the  warden  and 
fellows  of  the  coU^e  to  sequester  his  salary.  They  answer  that 
they  have  not  power  to  do  it.  The  bishop  moved  the  court  to 
know,  whether  he  might  compel  them  by  ecclesiastical  censures. 
By  HdU^  chief  justice;  if  a  prebendary  hath  a  sole  body,  the 
bishop  upon  a  leoari  facials  of  his  ecclesiastical  goods  may  se* 
qnester  it;  but  if  he  hath  but  a  body  aggr^ate  with  the  dean 
and  chapter,  he  cannot  sequester  it.  In  mis  case^  the  profits  of 
the  fellowship  are  but  casual  dividends,  in  which  before  division 
Warburton  hath  no  interest,  so  that  they  do  not  make  an  estate ; 
and  it  seems.in  diis  case  Warburton  is  not  a  clerk  beneficed,  and 
the  bishop  may  return  that  he  hath  no  ecclesiastical  goods^ 
lA.  Bmf.2%S.  \  Salk.^^Q. 

14.  Jrtictdi . clerif  BJSd.  2.  st.l.c.9.    It  is  complained,  that  DistreisM 
the  king's  oflScers^  as  £iieri&  and  other,  do  enter  into  ittefees  ^  ^^  ^^ 


(A)  LanguU  v«  Jones^  Stra.  87«  And  an  attachment  will  so  against 
the  chancellor  for  not  returning  it.  The  KingY.  The  Bishop  of  St. 
Asajphy  1  Frf&.SS2.  It  has  been  decided,  that  the  assignees  under 
an  insolvent  act  are  not  entitled  to  demand  and  receive  the  profits 
of  an  ecclesiastical  benefice,  which  have  accrued  subsequent  to  the 
assignment,  nor  can  they  maintain  an  action  for  the  same,  though 
include  in  the  sdiedule  of  the  insolvent.  Arbuclde  v.  Cowtan^  SiBos» 
ScPul.S2l.  > 
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taken  in  the  ckuTch  to  take  distresses,  and  sometimes  they  take  the  parson's 
^  d^JdL  ^^^'^^  ^  ^^  king^s  highway,  where  they  have  nothing  but  the 
hind  belonging  to  the  church.  Answer :  The  king^s  pkasure  is, 
that  Jram  heiic^mih  such  distresses  shall  neither  be  taken  in  the 
king^s  highway,  nor  in  the  fees  wherewith  churches  in  times  past 
have  been  endonned;  nevertheless  he  willeth  distresses  to  be  tdcen 
in  possessions  of  the  church  netdy  purchased  by  ecclesiastical  per^ 
sons. 

Fees  of  the  church^  That  is,  lands  belonging  to  the  church* 
Ldndw.  268. 

Parsons']  Here  parsons  (rectores)  be  named  but  for  example; 
for  this  law  extendeth  to  other  ecclesiastical  persons.  2  Inst*  627* 
From  henceforth  such  distresses  shall  not  be  taken']  Notwith- 
standing that  the  king^s  officers,  as  sherifi  and  others,  are  men- 
tioned m  the  complaining  part,  yet  Lord  Coke  says  this  law 
bindeth  not  the  king,  when  he  is  party,  for  any  debt  or  duly  due 
unto  him,  because  the  distress  or  ouier  process  for  the  lung  is 
not  expressly  named  (in  the  enacting  part),  but  distresses  gene- 
rally :  And  tiiis  appeareth,  he  says,  by  a  book  case  (27  Ass.  p.  66) ; 
a  prior  brought  a  bill  of  trespass  against  the  sheriff,  for  entering 
into  his  sanctuary,  that  is,  within  ue  circuit  of  the  scite  of  his 
priory,  and  took  away  his  beasts.  The  defendant  said,  that  he 
was  dieriff,  and  that  the  prior  lost  issues  in  the  court  of  common 
[  203  ]  pleas,  and  a  writ  issued  to  him  to  levy  the  issues,  and  that  he 
entered  into  the  sanctuary  because  he  could  not  find  a  distress 
without.     Whereupon  the  plaintiff  demurred,  and  judgment  was 

SVen  against  the  plaintiff.  Which  proveth  that  the  sheriff  in 
at  case  could  not  have  returned,  upon  the  process  to  him  di- 
rected, that  he  is  a  clerk  beneficed  having  no  lay  fee.  2  Inst.  627. 
Nevertheless,  the  words  are,  Xhsisuch  distresses  {quod  districtiones 
htffusmodi)  shall  not  be  taken ;  which  manifestly  refer  to  the  com- 
plaint preceding. 

ShaU  neither  be  taken]  And  if  they  be  taken,  the  party  ag- 
grieved may  have  a  writ  for  his  relief.     Qibs.  15. 

Have  been  endowed]  This  is  to  be  taken  in  a  large  sense;  for 
here  the  fees  that  they  have  by  reason  of  their  foundation,  or  by 
reason  of  their  dotation  or  endowment,  are  included.    2  Inst.  627* 

Endoaoed]  The  possessions  of  the  church  are  the  endowment 
of  the  church,  and  they  are  accounted  as  tenants  in  dower. 
2  Inst.  627. 

Possessions  of  the  church  newly  purchased  by  ecclesiastical  per^ 
sons]  G>nceming  tasks,  tenths,  and  fifteenths  granted  by  parlia- 
ment to  the  king,  the  possessions  of  ecclesiastical  persons,  which 
they  acquired  since  the  20  Ed.  I.  either  by  purchase  or  act  in  law 
were  chargeable  thereunto:  but  those  wluch  they  had  at  that 
time  were  not  charged  therewith.    And  the  reason  tiiereof  was 
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this:  The  pope  (after  the  example  of  the  high  priest  among 
the  Jews,  who  had  of  the  Levites  the  tenth  part  of  the  tithe) 
claimed  by  pretext  thereof  a  yearly  tenth  part  of  the  value  of  all 
ecclesiastical  livings.  This  portion  or  tribute  was  by  ordinance 
yielded  to  the  pope  in  20  Ed.  1.,  and  a  valuation  then  made  of 
the  ecclesiastical  livings  within  this  realm,  to  the  end  the  pope 
might  know,  and  be  answered  of  that  yearly  revenue,  so  as  the 
ecclesiastical  livings,  chargeable  with  that  tenth  (which  was 
called  spiritual)  to  the  pope,  were  not  chargeable  widi  the  tem- 
poral tenths  or  fifteenths  granted  to  the  king  in  parliament, 
lest  they  should  be  doubly  charged :  but  their  possessions  ac- 
quired after  that  taxation  were  liable  to  the  temporal  tenths  or 
fifteenths,  because  they  were  not  charged  to  the  other.     2  Inst 

€27. 

Newly  jmrchased]  In  which  the  temporal  lords  had  a  right  of 
distraining ;  which  right  they  ought  not  to  lose,  by  the  posses- 
sions coming  into  the  hands  of  ecclesiastical  persons.  For  where 
any  burden  real  lieth  upon  any  land  or  place,  the  thing  itself 
passeth  with  its  burden.     Lindw.  268. 

Purchased'\  Either  to  their  own  use,  or  to  the  use  of  the  church.    [  204  ] 
Lindw.  268. 

15.  If  any  ecclesiastical  person  knowledge  a  statute  merchant  Shall  not  be 
or  statute  staple,  or  a  recognizance  in  the  nature  of  a  statute  S^utemCT- 
staple ;  his  body  shall  not  be  taken  by  force  of  any  process  there-  chant  or 
upon.     2  Inst.  4.  staple. 

16.  Amongst  the  Saxons,  the  lands  of  the  clergy  were  charged  Free  from 
to  casdes,  bridges,  and  expeditions.     Wakens  State  qfihe  Ch.  2.     ^  ■"<* 

But  after  the  introduction  of  the  Romish  canon  law,  they  ob-  chmes  by 
tained  exemptions.  the  com- 

And  lord  Coke  says,  that  ecclesiastical  persons  ought  to  be  quit  "<*"  ^'^• 
and  discha)*ged  of  tolls  and  customs,  avirage,  pontage,  paviage, 
and  the  like,  for  their  ecclesiastical  goods ; '  and  if  mey  be  mo- 
lested therefore,   they  may  have  a  writ  for  their  discharge. 
2  Inst.  S. 

Which  writ  they  may  have  out  of  the  chancer}^  made,  of  course 
without  petition  or  motion,  directed  to  the  party  that  distrains  or 
disturbs  them  for  any  of  these  things,  commanding  them  to 
desist;  and  if  such  writ  be  not  obeyed,  the  cursitor,  of  course, 
will  make  out  an  alias  and  pkaries  ;  and  if  none  of  these  will  be 
obeyed,  an  attachment  to  arrest  the  party,  and  detain  him  till  he 
obqr.     Deggej  j5. 1.  c.  1 1. 

But  this  and  the  like  is  always  to  be  understood,  with  this 
exception,  viz.  provided  that  no  act  of  parliament  hadi  ordered 
otherwise* 

17*  Andendy,  indeed,  it  was  held,  that  clergymen  are  not  to  Not  freed 
be  burdened  in  the  general  charges  with  the  laity  of  this  realm ;  ^!?°\J!^ 
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bjT  M*  of     neither  to  be  troubled  or  incumbered,  unless  they  be  specially 
P**^^^*™^^  named  and  expressly  charged  by  some  statute.     God.  Rep.  194. 

Thus  Dr.  Godolphin  observes,  that  the  statute  of  hue  and  ay 
charges  the  inhabitants  and  resiants;  but  it  hath  never  been 
taken,  says  he,  that  parsons  and  vicars  are  included,  or  shall  be 
contributory  in  robberies.  In  the  same  statute  are  'watchingsg 
yet  the  dcTgy  thereby  are  never  charged.  The  statute  for  high^ 
wajfSf  charged  every  householders  yet  this  hath  never  been  taken 
by  usage  to  charge  the  clergy.  Also,  the  charse  of  gaohs  the 
act  says  all  resiants  shall  pay :  yet  have  the  ckrgy  never  been 
diaxged*  Thus,  where  the  bridge  acts  say,  all  inhabitants  shall 
be  assessed;  it  must  mean  all  sudb  only  as  are  chargeable  to  pont~ 
age.    God.  Bep.  194,  195. 

But  now  the  contrary  doctrine  prevails,  that  clergymen  aie 
liable  to  all  charges  by  act  of  parliament,  unless  thqr  are  specially 
exempted. 
[  205  ]  Thus  they  are^  both  in  respeet  of  their  tithes  and  glebes,  liable, 
to  contribute  to  watch  and  ward,  to  the  repair  of  the  highways^ 
and  may  be  rated  or  taxed  by  the  commissioners  of  sewers ;  thqr, 
as  well  as  laymen,  are  chargeable  to  the  poor  maimed  soldiers  or 
poor  prisoners,  county  rates,  and  shall  contribute  towards  sads^ 
fyinff  for  a  robbery  committed  within  the  hundred,  and  all  other 
pubuc  charges  imposed  by  act  of  parliament.  And  this  hath 
been  resolved  upon  debate,  as  Hale^  chief  justice,  said,  before  all 
the  judges,  T.  27  C.  2.  in  the  case  of  Wehbmlii  Batchdor.  Wats. 
i:i.  40.  3  J&&  255.  476.  1  Venir.27S.  2  Leo.  1^9.  Lutw.lS63. 

And  particularly,  in  the  case  of  bridges^  the  statute  of  the 
22  H.  S.  says,  the  justices  of  the  peace  shall  assess  every  inhabit- 
ant towards  dieir  repair :  by  which  words,  evenf  inhabitant^  lord 
QAe  says,  all  privileges  of  exempti<»is  or  discharges  whatsoever 
from  contribution  (if  any  were)  are  taken  away,  almough  the  ex- 
enmtion  were  by  act  of  parliament     2  Imt.  704. 

And  in  respect  of  the  highwofs^  where  the  statutes  direct,  that 
the  parishioners  of  every  pariA  shall  repair,  Mr.  Hawkins  observes 
thereupon,  that  persons  in  holy  orders  are  within  the  purview  of 
these  statutes,  in  respect  of  their  spiritual  possessions,  as  much 
as  any  other  persons  whatsoever,  in  respect  of  any  other  posses-^ 
sions ;  for  the  words  are  general,  and  there  is  no  kind  of  inti* 
mation  that  any  particular  persons  shall  be  exempted  more  than 
others.  1  Haw.  204. 
ApparaL  18.  The  canonical  habit  (properlv  speaking)  is  that  which  is 

injoined  by  the  canons  of  the  churcn.  But  in  a  matter  so  fluc- 
tuating as  that  of  dress,  it  is  impossible  to  lay  down  rules  for 
apparel  in  one  age,  which  wiU  not  appear  ridiculous  in  the  next. 
In  such  case,  the  general  rule  can  onfy  be,  diat  clergymen  shall 
appear  in  habit  and  dress  such  as  shall  comport  with  gravity  and 
diecency,  without  e£kminacy  or  affectation. 
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The  canons  for  the  habit  of  clergymen  are  chiefly  these  two 
that  follow :  which,  for  the  reason  above-mentionecly  are  now  bci 
come  matters  only  of  curiosity  and  speculation. 

By  a  constitution  of  archbishop  Sirat/brd,  in  the  year  IS^d,  in 
the  reiffn  of  king  Edward  the  third :  The  outward  habit  often 
shews  the  inwara  disposition ;  and  though  the  behaviour  of  the 
clergy  ought  to  be  the  instruction  of  the  laity,  yet  the  prevailing 
excesses  of  the  clergy,  as  to  tonsure,  garments,  and  trappings, 
give  abominable  scandal  to  the  people;  because  such  as  have 
dignities,  parsonages,  honourable  prebends,  and  benefices  with  [  206  ] 
cure,  and  even  men  in  holy  orders,  scorn  the  tonsure  (which  is 
the  mark  of  perfection,  and  of  the  heavenly  kingdom),  and  dis- 
tinguish themselves  with  hair  hanging  down  to  their  shoulders, 
in  an  effeminate  manner ;  and  apparel  themselves  Uke  soldiers 
radier  than  clerks,  with  an  upper  jump  remarkably  short,  with 
excessive  wide  or  long  sleeves,  not  covering  the  elbows,  but 
hanging  down ;  their  hair  curled  and  powdered,  and  caps  with 
tippets  of  a  wonderfiil  length ;  wi^  long  beards ;  and  rings  on 
their  fingers;  gut  with  girdles  exceedingly  large  and  costly, 
having  purses  enamelled  with  figures  and  various  sculptures  gilt, 
hanging  with  knives  (like  swords)  in  open  view;  their  shoes 
chequered  with  red  and  green,  exceeding  long,  and  variously  in- 
dented; with  croppers  to  their  saddles,  and  horns  hanging  at  the 
necks  of  their  horses ;  and  cloaks  furred  on  the  edges,  contrary 
to  the  canonical  sanctions,  so  that  there  is  no  distinction  between 
clerks  and  laicks,  which  rendereth  them  unworthy  of  the  privilege 
of  their  order :  we  therefore,  to  obviate  these  miscarriages,  as  well 
of  the  masters  and  scholars  within  tjbe  universities  of  our  province, 
as  of  those  without,  with  the  approbation  of  this  sacred  council 
do  ordain,  that  all  beneficed  men,  those  especially  in  holy  orders, 
in  our  province,  have  their  tonsure  as  comports  with  the  state  of 
clergymen ;  and  if  any  of  them  do  exceed  by  going  in  a  remark- 
ably short  aitd  dose  upper  garment,  with  long  or  unreasonably 
wide  sleeves,  not  covering  the  elbow,  but  haoiging  down,  with 
hair  undipped,  long  beards,  with  rings  on  their  fin^s  in  public 
(excepting  those  of  honour  and  dignily),  or  exceed  in  any  par- 
ticular before  expressed ;  such  of  them  as  have  benefices,  unless 
within  six  months  time  they  shall  efiectually  reform  upon  ad- 
monition given,  shall  incur  suspension  from  their  office  ipsofacto^ 
and  if  they  continue  under  it  for  three  months,  they  shall  from 
that  time  be  suspended  from  their  benefice  ipso  jure  without  any 
farther  admonition :  And  they  shall  not  be  absolved  from  this 
sentence  by  their  diocesans,  till  they  pay  the  fifth  part  of  one 
year's  profit  of  their  benefices  to  be  distributed  to  the  poor.  If 
th^  be  unbeneficed,  they  shall  be  disabled  firom  obtaining  a  be- 
nefice for  four  months*  And  such  as  are  students  in  the  uni- 
versities, and  pass  for  clerks,  if  they  do  not  effectually  abstain 
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from  the  premises,  shall  be  vpsofojcto  disabled  from  taking  any 
ecclesiastical  degrees  or  honours  in  those  universities,  till  by  their 
[  207  ]  behaviour  they  give  proof  of  their  discretion  as  becometh  scholars* 
Yet  by  this  constitution  we  intend  not  to  abridge  clerks  of  open 
wide  surcoats,  called  table  coats,  with  fitting  sleeves  to  be  used  at 
seasonable  times  and  places ;  nor  of  short  and  close  garments, 
whilst  they  are  travelling  in  the  country,  at  their  own  discretion. 
Land.  122.     Johns,  Stratf. 

JhnsureJ]  This  signbSeth  sometimes  not  only  the  shaved  spot 
on  the  crown  of  the  head,  but  the  whole  ecclesiastical  cut,  or  having 
the  hair  dipt  in  such  a  fashion,  that  the  ears  might  be  seen,  but 
not  the  forehead.    Johns.  Stratf. 

Surcoats.']  Made  to  save  better  cloaths,  especially  in  eating 
and  drinking  at  home.     Zand.  124. 

And  by  the  seventy-fourth  canon  of  the  canons  in  the  year 
1605.  Archbishops  and  bishops  shall  use  the  accustomed  ap- 
parel of  their  degrees :  Deans,  masters  of  colleges,  archdeacons 
and  prebendaries  m  cathedral  and  collegiate  churches  (being 
priests  or  deacons),  doctors  ia  divinity,  law,  and  physic,  ba- 
chelors in  divinity,  masters  of  arts,  and  bachelors  of  law, 
having  any  ecclesiastical  Uving,  shall  usually  wear  gowns  with 
standing  collars  and  sleeves  strait  at  the  hands,  or  wide 
sleeves,  as  is  used  in  the  universities,  with  hoods  or  tippets  of 
silk  or  sarcenet,  and  square  caps.  And  all  other  ministers  shall 
also  usually  wear  the  like  apparel  as  is  aforesaid,  except  tippets 
only.  And  all  the  said  ecclesiastical  persons  abovementioned 
shall  usually  wear  in  their  joumies  doaks  with  sleeves,  commonly 
called  priests'  cloaks,  with  guards,  welts,  long  buttons,  or  cuts. 
And  no  ecclesiastical  person  shall  wear  any  coife  or  wrought 
night-cap,  but  only  plain  night-caps  of  black  silk,  satten,  or 
vQlvet  In  private  houses,  and  in  dieir  studies,  the  said  persons 
ecclesiastical  may  use  any  comely  and  scholarlike  apparel,  pro- 
vided that  it  be  not  cut  or  pinkt,  and  in  public  not  to  go  in  their 
doublet  and  hose,  without  coats  or  cassocks.  And  not  to  wear 
any  light  coloured  stockings.  Poor  beneficed  men  and  curates 
(not  being  able  to  provide'  themselves  long  gowns)  may  go  in 
short  gowns  of  the  fashion  aforesaid. 

Particularly,  the  band^  we  may  observe,  is  no  part  of  the  ca^ 
nonical  habit ;  being  not  so  ancient  as  any  canon  of  the  church. 
Archbishop  Laud  is  pictured  in  a  ruff,  which  was  worn  at  that 
time  both  by  clergymen  and  gentlemen  of  the  law ;  as  also  long 
before,  during  the  reigns  of  king  James  the  first,  and  of  queai 
r  208  1  ^izabeth.  The  band  came  in  with  the  puritans  and  other 
sectaries,  upon  the  downfal  of  episcopacy ;  and  in  a  few  years 
afterwards  became  the  common  habit  of  men  of  all  denominations 
and  professions :  which  giving  way  in  its  tiim,  was  yet  retained 
by  the  gentlemen  of  the  long  robe  (both  ecclesiastical  and  tem- 
poral),  only  because  they  would  not  follow  every  caprice  of 
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fiishion.  Indeed  most  of  the  peculiar  h^ts,  both  in  the  churdi 
and  in  courts  of  justice  and  in  the  universities,  were  in  their  day 
the  common  habit  of  the  nation ;  and  were  retained  by  persons 
and  in  places  of  importance,  only  as  having  an  air  of  antiquity, 
and  thereby  in  some  sort  conducing  to  attract  veneration  :  and 
the  same  on  the  other  hand,  in  proportion  do  persuade  to  a  suit- 
able gravity  of  demeanor:  for  an  irreverent  behaviour,  in  a 
venerable  habit,  is  extremely  burlesque  and  ungraceiiil. 

19.  By  Canon  75.  No  ecclesiastical  persons  shall  at  any  time.  Shunning 
other  than  for  their  honest  necessities,  resort  to  any  tavern  or 
alehouses,  neither  shall  they  board  or  lodge  in  any  such  places. 
Furthermore,  they  shall  not  give  themselves  to  any  base  or  ser- 
vile labour,  or  to  drinking,  or  riot,  spending  their  time  idly  by 

day  or  by  night,  playing  at  dice,  cards,  or  tables,  or  any  other 
unlawful  game.  But  at  all  times  convenient,  they  shall  hear  or 
read  somewhat  of  the  holy  scriptures,  or  shall  occupy  themselves 
with  some  other  honest  study  or  exercise,  always  doing  the  things 
which  shall  ^pertain  to  honesty,  and  endeavouring  to  profit  the 
churdi  of  God,  having  always  in  mind,  that  they  ought  to  excel 
all  others  in  purity  of  life, -and  should  be  examples  to  the  people 
Ui  live  well  and  christianly,  under  pain  of  ecclesiastical  censui^es 
to  be  inflicted  with  severity,  according  to  the  qualities  of  their 
offences. 

20.  Nevertheless  Lord  Coke  sa3rs,  by  the  common  law  of  the  Recr©- 
landy  clerg3^men  may  use  reasonable  recreations,  in  order  to  **»®°*- 
make  them  fitter  for  the  performance  of  their  duty  and  ofiice. 
2/izs/.30d. 

And  albeit  spiritual  persons  (he  says)  are  prohibited,  by  the 
canon  law,  to  hunt;  yet  by  the  common  law  they  may  use  the 
recreation  of  hunting.  And  after  the  decease  of  every  ietrchbishop 
and  bishop  (amongst  other  things)  the  king  time  out  of  mind 
hath  had  his  kennel  of  hounds,  or  a  composition  for  the  same. 
2  Inst.  S09. 

The  foundation  of  which  custom  was  this :  It  appeareth  by 
many  records,  that  by  the  law  and  custom  of  England,  no  bishop 
could  make  his  will  of  his  goods  or  chattels  coming  of  his  bishop- 
rick,  without  the  kind's  licence.  Whereupon  the  bishops,  that  C  ^^9  ] 
they  might  freely  mwe  their  wills,  yielded  to  give  to  the  king 
after  their  deceases  respectively  for  ever  six  things:  1.- Their 
best  horse  or  palfrey,  with  bridle  and  saddle.  2.  A  cloak  with 
a  cape.  3.  One  cup  with  a  cover.  4.  One  bason  and  ewer. 
5.  One.  ring  of  gold.     6.  Their  kennel  of  hounds.     2/«5^338. 

21.  By  the  1  H.  7.  c.  4.     It  shall  be  lawfiil  to  all  archbishops  ^^^^ 
and  bishops,  and  otlier  ordinaries  bavins  episcopal  jurisdiction,  thespiriti»l 
to  punish  and  chastise  priests,  derks,  and  religious  men,  as  shall  judge  for 
be  convicted  before  them  by  examination,  and  other  lawful  proof  ^^^^" 
requisite  by  the  law  of  the  church,  of  advoutry,  fornication,  incest, 
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or  uiy  other  fleshly  incontinency,  by  oommitting  them  to  ward 
and  prison,  there  to  abide  for  such  time  as  shall  be  thought  to 
their  discretious  convenient  for  the  quality  and  quantity  of  their 
trespass. 
SWnioi  By  57  Q^  3^  c.  99.  which  is  entitled  {inter  alia)  «  An  act  to 

fanii  nor      ainend  the  laws  relating  to  spiritiud  persons  hMing  ofJarTns" 
traffick.  So  much  of  the  21  H.  8.  c.  IS.  Iviz.  §  1 — 8.  and  §  85.  as  relates 

to  spiritual  persons  holding  of  farms,  and  all  43  G.  S  c.  84.  and 
c.  109.  are  repealed.     {§  1.) 

§  2.  Enacts,  that  no  spiritual  person  having  any  dignity,  pre- 
bend, canonry,  benefice,  or  stipendiary  curacy,  or  lectureship, 
shall  take  to  farm  for  occupation  by  nimself,  by  lease,  grant, 
words,  or  otherwise,  for  term  of  life  or  years,  or  at  will,  any 
lands,  exceeding  in  the  whole  80  acres,  for  the  purpose  of  occu- 
pying, using,  or  cultivating  the  same,  without  the  special  consent 
in  writing  of  the  bishop  of  the  diocese,  wherein  such  dignity,  &c. 
is  locally  situate,  and  such  permission  shall  specify  the  number  of 
years  (not  beyond  seven)  for  which  the  same  is  given ;  and  every 
such  spiritual  person,  who  without  permission  shall  take  any 
more  land  than  80  acres,  shall  forfeit  405.  fqr  every  acre  above 
that  number,  for  every  year  during  which  he  shall  occupy  the 
same,  to  be  recovered  by  and  to  the  use  of  any  person  who  may 
inform  and  sue  for  the  same. 

Bv  §  3.  No  such  spiritual  person  shall  by  himself  or  another 
to  his  use,  engage  in  or  carry  on  any  trade  or  dealing  for  gain,  (1) 
or  deal  in  any  goods  or  merchandize,  by  buying  and  selling  for 
profit  in  any  fiur  or  market,  on  pain  of  forfeiting  the  value  of 
such  goods  bargained  or  bought  to  seU  again  contrary  to  this 
act,  and  every  bargain  or  contract  so  made  by  him,  or  by  any 
person  to  his  use,  contrary  to  this  act,  shall  be  void,  and  the  one 
half  of  every  such  forfeiture  shall  go  to  His  Majesty,  and  the 
other  half  to  him  that  will  sue  for  the  same. 

By  §  4.  Nothing  herein  relating  to  being  engaged  in  trade,  or 
dealmg,  or  buying  or  selling,  shall  extend  to  or  subject  to  any 
penally,  any  spiritual  person  for  keepii^  a  school,  or  acting  as  a 

(1)  Cases  on  21  H.  8.  c.  13.]  It  seems  that  if  a  clerg3rman  tviU  trade, 
he  may  make  valid  contracts  and  is  liable  to  be  made  a  bankrupt : 
for  he  cannot  take  advantage  of  the  breach  of  the  statute  21  H*  8. 
to  excuse  himself  for  the  breach  of  another  £x  parte,  Mei/mott,  1747. 
1  Atk.  196.  Cooke's  Bpt.  Laws,  33.  and  see  F.  N.  B.  227.  F.  an  agree- 
ment in  1800  for  a  lease  of  a  farm  to  a  clergyman  for  the  purpose  of 
occupation  is  void,  under  Stat.  21  H.  8.  c.  13.  But  whether  a  clergy- 
man buying  a  lease  as  property,  or  taking  it  by  devolution  of  law  as 
next  of  kin,  &c.  is  within  that  statute,  the  court  will  not  determine, 
Morris  t.  Preston^  7  Ves,  556.  It  is  said  that  ow^ng  to  the  narrow 
incomes  ofthe  clergy,  the  above  provisions  against  Uieir  carrying  on 
trades  are  necessarily  disregarded  in  many  parts  of  Wales. 
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schoolmaster  or  tutor,  or  being  in  any  way  engaged  in  giving 
instruction  or  education  for  profit  or  reward,  or  for  buying  or 
^elUing,  or  doing  any  other  act  in  the  conduct  of,  or  carrying  on, 
or  in  relation  to  the  management  of  such  school  or  employment ; 
or  to  any  spiritual  person  for  buying  any  goods  or  mpiirchandize, 
or  articles  of  any  description,  which  shall  without  fraud  be  bought 
to  be  used,  for  his  fiunily  or  household,  and  afterwards  sellmg 
the  same  again,  or  any  parts  thereof^  which  he  may  not  want  or 
choose  to  keep,  though  at  an  advanced  price ;  nor  for  buying  or 
selling  again  for  profit  any  kind  of  cattle,  com,  or  other  thmgs 
necessary  for  the  occupation,  manuring,  improving,  pasturage,  or 
profit  of  any  glebe,  demesne,  farms,  lands,  tenements,  or  liere- 
ditaments  which  may  be  lawfully  held  by  such  spiritual  person, 
or  by  some  other  to  his  use;  but  nothing  herein  shall  authorize 
such  spiritual  person  to  sell  such  cattle,  com,  &c.  in  person,  in 
any  market,  fair,  or  place  of  public  sale.] 

2S.  No  spiritual  person  shall  have,  use,  or  keep  by  himself  or    [  210  J 
by  any  person  to  his  use  any  tanhouse ;  nor  any  brewhouse,  to  Shall  not 
any  other  use  tlian  only  to  be  spent  and  occupied  in  his  own  ^««p»*m^ 
house,  on  pain  of  10/.  a  month ;  half  to  the  king,  and  half  to  him  brewhouw. 
that  will  sue  in  any  of  the  king's  courts.     21  /7.  8.  r.  13.  s,  32. 

24.  By  Canon  '26.  No  man  oeing  admitted  a  deacon  or  minis-  ShaU  not 
ter,  shall  firom  thenceforth  voluntarily  relinquish  the  same,  nor  re^nqmrfi 
afterwards  use  himself  in  the  course  of  his  life,  as  a  layman;  ^l^^    *^ 
upon -pain  of  excommimication.     And  the  churchwardens  shall    [  211  ] 
present  him. 

25.  After  all,  these  distinctions  of  the  clergy  are  shadows  Condunon. 
rather  than  substance ;  being  most  of  them  about  matters  which 

are  obsolete  and  of  no  significance.  The  restraints^  as  to  the 
scope  and  purport  of  them,  are  such  as  the  clergy  for  the  most 
part  would  chuse  to  put  upon  themselves:  and  the  privileges^ 
such  as  they  are,  seem  to  be  scarcely  worth  claiming ;  and  some 
of  them  one  would  almost  imagine  to  have  been  calculated  to 
bring  a  disgrace  upon  the  clergy,  rather  than  to  be  of  any  real 
benefit  to  tnem ;  for  why  should  a  clergyman  be  protected  from 
paying  his  just  debts  more  than  any  other  person,  or  be  saved 
from  punishment  for  a  crime  for  which  another  person  ought  to 
be  hanged  ?  And  it  is  hoped,  there  hath  not  bc^n  one  instance, 
of  a  clergyman  having  needed  to  claim  the  privilege  of  his  order 
a  second  time,  for  a  crime  for  which  a  layman  by  the  laws  of  his 
country  should  su£fer  death. 

l^robate  of  tDtll^.    See  Millsr. 
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1.  1>ROCTORS  are  officers  established  to  represent  in  jndg* 
ment  the  parties  who  empower  them  (by  warrant  under 
their  hands  called  a  proxy)  to  appear  for  them  (2),  to  explain 
their  rights,  to  manage  ana  instruct  their  cause,  and  to  demand 
judgment.     2  Ikmi.  583. 

2.  By  the  3  «7.  c.  5.  No  recusant  convict  shall  practise  in  the 
civil  law  as  proctor.  §  8.  [Altered  by  the  31  G.  3.  c.32.  which 
introduces  a  new  oath  to  be  taken  by  Roman  catholicks  practis- 
ing the  law.  For  which  see  pofierp,  XXXV.  and  iDQtf^09 
^OB.] 

And  by  the  5  G.  2.  c,  18.  No  proctor  in  any  court  shall  be  a 
justice  of  the  peace  [within  any  county  in  England  or  Wales] 
during  such  time  as  he  shall  continue  in  the  business  and  prac- 
tice of  a  proctor.     $  2.  [on  penalty  of  lOOt  Ih.  §  3.] 

3.  [By  hh  G.  3.  c,  184.  Sched.  Part  first,  every  admission  of 
any  person  to  the  office  of  proctor  in  any  of  the  courts,  shall  be 

[  212  3  upon  a  25/.  stamp.  And  every  practising  solicitor,  attorney^ 
notary,  proctor^  agent,  or  procurator,  must  take  out  a  cer- 
tificate annually;  upon  which  there  shall  be  charged,  if  he  reside 
in  the  city  of  London  or  Westminster,  or  within  the  limits  of  the 
two-penny  post  in  England,  or  within  the  city  or  shire  of  Edin- 
burgh, and  shall  have  been  admitted  to  his  office  three  vears^ 
12/.;  if  not  so  long,  6/.  If  he  shall  reside  elsewhere,  and  have 
been  admitted  three  years,  82. ;  if  not  so  long,  4/.  r  but  no  one 
person  is  obliged  to  take  out  more  than  one  such  certificate, 
though  he  mav  act  in  more  than  one  of  the  above  capacities,  or 
in  several  of  the  courts  aforesaid.     Ibid^ 

4.  Can.  129.  None  shall  procure  in  any  cause  whatsoever, 
unless  he  be  thereunto  constituted  and  appointed  by  the  party 
himself^  either  before  the  judge,  or  by  act  in  court ;  or  unless  in 
the  beginning  of  the  suit,  he  be  by  a  true  and  sufficient  proxy 
thereunto  warranted  and  enabled.  We  call  that  proxy  sufficient, 
which  is  strengthened  and  confirmed  by  some  authentioEd  seal,  and 
party^s  approbation,  or  at  least  his  ratification  therewithal  con- 
curring. All  which  proxies  shall  be  forthwith  by  the  said 
proctors  exhibited  into  the  court,  and  be  safelv  kept  and  pre- 
served by  the  register  in  the  public  r^istry  of  the  said  court. 
And  if  any  register  or  proctor  shall  o&nd  herein,  he  shall  be 


(2)  It  is  the  practice  of  the  ecclesiastical  court,  that  the  party 
coming  into  court  and  doing  any  act  himself  shall  vacate  a  power 
given  to  another  to  act  for  him.  Hayes  v.  Exeier  CoUesiey  Oxon. 
12  V€$.  346. 
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secluded  from  the  exercUe  of  his  office  for  the  space  of  tw6 
months,  without  hope  of  release  or  restoruig. 

5.  Otlw.  Whereas  a  custom  is  said  to  prevail,  that  he  who  is 
cited  to  a  certain  day,  constitutes  a  proctor  for  that  day  without 
letters,  or  by  letters  not  sealed  with  an  authentic  seal ;  by  which 
means  it  happeneth,  that  whilst  such  proctor  will  not  prove  his 
mandate,  or  confirm  his  letters  by  witnesses,  or  some  other  im- 
pediment comes  in  the  way,  nothing  is  done  that  day,  nor  on  the 
following  day,  die  proctor's  office  being  at  an  end;  and  so  all 
former  diligence  is  lost  without  any  eiiect:  As  a  caution  against 
this  fallacy,  we  do  ordain,  that  for  the  future  a  special  proctor 
be  constituted  absolutely  without  any  limitation  of  time;  or  if  he 
be  constituted  for  the  day,  yet  not  for  one  day  only,  but  for 
several  days,  to  be  continued  if  need  be.  And  the  mandate 
shall  be  proved  by  an  authentic  writing :  unless  he  be  constituted 
in  the  acts  of  court,  or  the  constitutor  cannot  easily  .find  an 
authentic  seal.     Aihon.  6 1  • 

6.'  Peccham,  We  do  ordain,  that  no  dean,  archdeacon^  or  his 
official,  or  bishop'^  official  shall  set  his  seal  to  any  proxy,  unless 
it  be  publicly  requested  of  him  in  court,  or  out  of  court  when  he 
who  constituted!  the  proctor  and  is  known  to  be  the  principal 
party  is  present,  and  personally  requesteth  it :  And  whatsoever 
dean,  archdeacon,  or  his  official,  or  official  of  the  bishop,  shall 
do  the  contrary  out  of  certain  malice,  shall  be  ipso  facto  sus-  [  21S  ] 
pended  from  his  office  and  benefice  for  three  years.  And  if  any 
advocate  shall  procure  a  false  proxy  to  be  made,  he  shall  be  sus- 
pended for  three  years  from  his  office  of  advocate,  and  be  dis- 
abled to  hold  any  ecclesiasdcal  benefice,  and  if  he  be  married. or 
bigamus  [whereby  in  those  days  he  was  incapacitated  to  hold  a 
benefice"]  be  shall  be  excommunicated  ipso  facto ;  and  whatever 
^ball  be  done  by  virtue  of  such  false  proxy  shall  be  utterly  void 
to  all  intents  and  purposes,  and  the  proctor  who  was.  the  chief 
actor  in  such  falsity  shall  be  for  ever  repelled  firom  executing 
any  legal  act.  And  all  of  these  nevertheless,  if  they  shall  be 
convicted,  shall  be  bound  to  render  damages  to  the  party  injured. 
Und.  76. 

7.  Can,  130.  For  lessening  and  abridging  the  muldtude  of  To  obtain 
suits  and  contentions,  as  also  for  preventing  the  complaints  of  *1^*^  ^ 
suitors  in  courts  ecclesiastical,  who  many  times  are  overthrown 
by  die  oversight  and  negligence,  or  by  the  ignorance  and  insuf- 
ficiency of  proctors;  and  likewise  for  the  furtherance  and 
increase  of  learning,  and  die  advancement  of  civil  and  canon 
law ;  following  the  laudable  customs  heretofore  observed  in  the 
courts  pertaining  to  the  ardibishop,  we  will  and  ordain  that  no 
proctor  exercising  in  apy  of  them  shall  entertain  any  cause  what- 
soever, and  keep  and  retain  the  same  for  two  court  days,  widiout 
the  counsel  and  advice  of  an  advocate,  under  pain  of  a  year's 
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suspension  from  his  practice ;  neither  shall  the  judge  have  power 
to  release  or  mitigate  the  said  penalty,  without  express  mandate 
and  authority  from  the  archbishop. 

i/.  2.  IV.  Leigh's  case.  A  proctor  of  doctor's  commons,  who 
had  done  business  without  the  advice  of  an  advocate,  contrary  to 
the  canon,  and  refused  to  pay  a  tax  of  lOs.  imposed  upon  him 
by  order  of  the  court  towards  the  charges  of  the  house,  and  was 
suspended  from  his  office,  prayed  a  mandamus  in  the  court  of 
king's  bench  to  be  restored :  but  it  was  denied,  and  said  by  the 
fouTtf  that  officers  are  incident  to  all  courts,  and  must  partake 
of  the  nature  of  those  several  and  respective  courts  in  which 
they  attend ;  and  the  judges,  or  those  who  have  the  supreme 
autnority  in  such  courts,  are  the  proper  persons  to  censure  the 
behaviour  of  their  own  officers;  and  if  they  should  be  mistaken, 
the  king^s  bench  cannot  relieve :  for  in  all  cases,  where  such 
judges  keep  within  their  bounds,  no  other  court  can  correct 
their  errors  in  proceedings ;  and  if  any  wrong  be  done  in  this 
case,  the  party  must  appeal.  CUbs,  995.  S  mod.  3S2. 
[  214  ]  8.  Can.  131.  No  judge  in  any  of  the  said  courts  shall  admit 
any  libel  or  any  other  matter,  without  the  advice  of  an  advocate 
admitted  to  practise  in  the  same  court,  or  without  his  subscrip- 
tion; nor  shall  any  proctor  conclude  any  cause  depending, 
without  the  knowledge  of  the  advocate  retained  and  fee'd  in  the 
cause :  which  if  any  proctor  shall  do  or  procure  to  be  done,  or 
shall  by  any  colour  whatsoever  defraud  the  advocate  of  his  duty 
or  fee,  or  snail  be  negligent  in  repairing  to  the  advocate  and 
requiring  his  advice  what  course  is  to  be  taken  in  the  cause ;  he 
shall  be  suspended  from  all  practice  for  the  space  of  six  months, 
without  hope  of  being  thereunto  restored  before  the  said  term  be 
fully  complete, 
saeocing  9.  Can.  133.  Forasmuch  as  it  is  found  by  experience,  that  the 
proctors.  j^^ j  gj^ j  confused  cries  and  clatnours  of  proctors  in  the  courts 
of  the  archbishop,  are  not  only  troublesome  and  offensive  to  the 
judges  and  advocates,  but  also  give  occasion  to  the  standers-by  of 
contempt  and  calumny  towards  the  court  itself;  to  the  end  tbat 
more  respect  may  be  had  to  the  dignity  of  the  judge,  and  that 
causes  may  more  easily  and  commodiously  be  handled  and  dis- 
patched, we  charge  and  injoin,  that  all  proctors  in  the  said  courts 
do  especially  intend  that  the  acts  be  faithfully  entered  and  set 
down  by  the  register,  according  to  the  advice  and  direction  of  the 
advocate ;  that  the  said  proctors  refrain  loud  speech  and  babbling, 
and  behave  themselves  quietly  and  modestly,  and  that  when  ei- 
ther the  judges  or  advocates  or  any  of  them  shall  happen  to 
speak,  they  presently  be  silent;  upon  pain  of  silencing  tor  two 
whole  terms  then  immediately  following  every  such  offence  of 
theirs :  ^nd  if  any  of  them  shall  the  second  time  offend  therein, 
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and  after  due  monition  shall  not  reform  himself^  let  him  be  for 
ever  removed  from  his  practice. 

10.  It  hath  been  adjudged  that  no  mandamus  lies  to  restore  a  Restoring 
proctor  of  doctor's  commons,  admitting  that  no  appeal  lay  fix)m  P'witors. 
the  dean  of  the  arches  to  the  archbishop  as  visitor ;  because  this 
is  an  ecclesiastical  office,  and  a  matter  properly  and  only  cogniz-> 
able  in  that  court;  and  that  the  temporal  courts  are  not  to  inter- 
meddle, or  inquire  into  this  sentence  or  into  the  proceedings  in 
any  matters  whereof  they  have  a  proper  jurisdiction,  but  are  to 
give  credit  thereunto ;  although  it  was  urged,  that  if  a  mandamus 
did  not  lie  in  this  case,  the  party  would  be  without  remedy,  for 
that  no  assize  would  lie  of  this  office ;  and  though  an  action  on 
the  case  might  lie,  yet  it  may  be  defective,  because  a  jury  may 
not  well  compute  the  damages  in  proportion  to  the  loss  of  a  man's    [  215  ] 
livelihood ;  besides  it  was  urged,  that-  a  mandamus  ought  to  lie 
in  this  case,  as  well  as  for  an  attorney  of  an  inferior  court,  be- 
cause this  is  an  officer  of  a  more  public  concern.  3  Bac.Abr.  531. 

For  the  fees  of  proctors ;  see  tit  iF^0* 

^tatntatton.    See  tansitatton. 


1.  A  LL  blasphemies  against  God,  as  denying  his  being  or  pro-  Profane. 

^^^  vidence;  and  all  contumelious  reproaches  of  Jesus  Christ;  "j^^"^^ 
all  pro&ne  scoffing  at  the  holy  scriptures,  or  exposing  any  part  ^^on 
thereof  to  contempt  or  ridicule ;  all  impostures  in  religion,  as  law. 
fidsely  pretending  to  extraordinary  commissions  from  God,  and 
terrifying  or  abusing  the  people  with  false  denunciations  of  judg- 
ments; and  all  open  lewdness  grossly  scandalous ;  inasmuch  as 
they  tend  to  subvert  all  religion  or  morality,  which  are  the  foun- 
dation of  government,  are  punishable  by  the  temporal  judges 
with  fine  and  imprisonment,  and  also  such  corporal  infamous  pu- 
nishment as  to  the  court  in  discretion  shall  seem  meet,  according 
to  the  heinousness  of  the  crime.     1  Haw.  P.  C.  7.  (3) 

Also,  seditious  words,  in  derogation  of  the  established  religion, 
are  mdietable,  as  tending  to  a  breach  of  the  peace;  as  these,  your 

■ 

(3)  For  Christianity  is  part  of  the  laws  of  England,  Taylors  case, 
1  Ventr.  293.  S  Ked.  197.  607.  621.  Woohton's  case,  Fitzg.  6^. 
Stra.  834.  So  per  Prisot  C.  J.  of  C  P.  34.  H.  VI.  40.  "  Scripture  est 
common  ley  sur  quel  tous  manieres  de  his  sontjondes*'  And  see  Annett*9 
case^  1  Bta.  R*  395. 
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religion  ia  a  new  religion,  preaching  b  but  prattling,  and  prayer 
once  a  day  is  more  edifying.  1  Haw.  ?• 
22gP^^  2.  By  the  9  &  10  JV.  c.  32.  If  any  person,  having  been  educat- 
tian  religion  ^  '^^9  ^^  ^t  any  time  havingf  made  profession  of  the  Christian  reli- 
hj  words  gion  within  this  realm,  shall  by  writing  printing,  teaching,  or 
or  wntiog.  aJvised  speaking,  [deny  any  one  of  the  Persons  in  the  Holy  Tri- 
•  B«p«ilcd  niiy  tQ  ]yQ  God,*]  or  shall  assert  or  maintain  there  are  more  gods 
cfi60.  §  1.  ^^^  ^^^  ^^  ®^^^  deny  the  Christian  religion  to  be  true,  or  the 
infra.  holv  scriptures  of  the  Old  and  New  Testament  to  be  of  divine 

autnority,  and  shall  upon  indictment  or  information  in  any  of  his 
majesty's  courts  at  Westminster,  or  at  the  assizes,  be  thereof  law- 
fully convicted  by  the  oath  of  two  or  more  witnesses :  he  shall  for 
[  216  ]  the  first  oifence  be  disabled  to  have  any  office,  or  employment,  or 
any  profit  appertaining  thereunto ;  for  the  second  offence  shall  be 
disabled  to  prosecute  any  action  or  information  in  any  court  of 
law  or  equity,  or  to  be  guardian  of  any  child,  or  executor,  or  ad- 
ministrator of  any  person,  or  capable  of  any  legacy  or  deed  of 
gift,  or  to  bear  any  office  for  ever  within  tliis  realm,  and  shall 
also  suffer  imprisonment  for  the  space  of  three  years  firom  the 
time  of  such  conviction,     j  1. 

Provided,  that  no  person  shall  be  prosecuted  by  this  act  for 
any  words  spoken,  unless  the  information  thereof  shall  be  given 
upon  oath  before  a  justice  of  the  peace,  within  four  days  afler 
such  words  spoken ;  and  the  prosecution  of  such  offence  be  with- 
in three  mondis  after  such  information,     §  1. 

Provided,  that  any  person,  convicted  of  any  the  aforesaid 
crimes,  shall  for  the  first  offence  (upon  his  acknowledgment  and 
renunciation  of  sucb  offence  or  erroneous  opinions  in  the  same 
court  where  he  was  convicted,  within  four  months  after  his  con- 
viction) be  discharged  from  all  penalties  and  disabilities  incurred 
by  such  convicdon.  §  3.  (4) 

By  53  Geo.  S.  c.  160.  Intituled  'An  act  to  relieve  persons  who 
impugn  the  doctrine  of  the  Holy  Trinity  from  certain  penalties,' 
it  is  enacted  (§  1)  that  1  W,&.  M.  sL  1.  c.  18.  §  17.  as  &r  as  re- 
lates to  denying  the  Trinity  is  repealed.  By  §  2.  Stat.  9  &  10  ^.  d. 
c.  32.  is  repealed  as  far  as  relates  to  the  same  subject.  By  §  3. 
acts  of  C.  2.  Sc.  1. Pari.  c.  21.  and  1  ParL  fV.  3. Sc.  sess.  S.c.ll. 
against  blasphemy  (recited  3  Meriv.  Rep.  398.  notis)  are  repealed. 
By  57  G.  3.  c.  70.  Stat  6.  G.  I.  Ir.  '  for  exempting  the  protest- 
ant  dissenters  of  Ireland  from  certain  penalties  to  which  they  are 
now  subject,'  is  repealed  as  far  as  relates  to  any  penalty  or  disqua- 


(4)  The  statute  9&  10  ^.3.  c.32.  does  not  take  away  the  common 
law  punishment  for  this  offence,  but  gives  a  cumulative  punishment, 
and  the  prosecutor  may  still  proceed  either  at  common  law  or  in  the 
meUiod  prescribed  by  the  statute.  The  King  v.  CarlUef  3B.&A. 
Rep.  161. 
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Ufication  for  denying  the  Trinity,  and  53  G.  3.  c.  160.  is  extend- 
ed to  Ireland, 

3.  By  the  3  J.  c,2l.  If  any  person  shall  in  any  stage-play,  in**  Profaning 
terlude,  shew,  make  game,  or  pageant,  jestingly  or  protenely  *^®  ■*™® '" 
speak,  or  use  the  holy  name  of  God,  or  of  Jesus  Christ,  or  of  the  ****®  ^  ^'* 
Holy  Ghost,  or  of  the  Trinity,  which  are  not  to  be  spoken  but 

with  fear  and  reverence :  he  shall  forfeit  10/.  half  to  the  king,  and 
half  to  him  that  shall  sue  for  the  same  in  any  court  of  record  at 
Westminster. 

4.  In  the  year  1656,  Jizm^f^at/^  for  personating  our  Saviour,  Nailer's 
and  suffering  his  followers  to  worship  him,  and  pay  him  divine  *^"^* 
honours,  was  sentenced  to  be  set  in  the  pillory,  and  to  have  his 
tonj^e  bored  through  with  a  red-hot  iron,  and  to  be  whipped, 

and  stigmatized  in  the  forehead  with  the  letter  B.  1  Si.  Tr.  802. 

5.  M.  1  G.  2.  K.  and  CiirU    An  information  was  exhibited  by  Curl's  case. 
the  Attorney  general,  against  the  defendant  Edmund  Curl,  for 
printing  and  publishing  a  certain  obscene  book,  setting  forth  the 
several  lewd  passages,  and  concluding  against  the  peace.     It  was 

moved  in  arrest  of  judgment,  that  however  the  defendant  may  be 
punishable  for  this  in  the  spiritual  court,  as  an  o£Pence  against 
good  manners,  yet  it  cannot  be  a  libel  for  which  he  is  punishable 
m  the  temporal  courts*  But  after  long  debate  and  consideration, 
the  court  at  last  gave  it  as  their  unanimous  opinion,  that  this  was 
a  temporal  ofience;  and  the  defendant  was  set  in  the  pillory* 
Sr.  788. 

6.  jB.  2  6. 2.  £*•  and  Woalston.    He  was  convicted  on  four  in-  Wodstoa'a 
formations  for  his  blasphemous  discourses  on  the  miracles  of  our  ^?^ 
Saviour.    And  attempting  to  prove  in  arrest  of  judgment,  the   I  ^^ '  J 
court  declareijd  they  would  not  suffer  it  to  be  debated,  whether  to 

write  against  Christianity  in  general  was  not  an  offence  punishable 
in  the  temporal  courts  at  common  law.  They  desired  it  might 
be  taken  notice  of,  that  they  laid  their  stress  upon  the  word  gene^ 
ralj  and  did  not  intend  to  include  disputes  between  learned  men 
upon  particular  controverted  points.  The  next  term  he  was 
brought  up,  and  fined  25/.  for  each  of  his  four  discourses,  to  suf- 
fer a  year's  imprisonment,  and  to  enter  into  a  recognizance  for  his 
good  behaviour  during  his  life,  himself  in  3000/.  and  2000/.  by 
otiiers.    Sir.  834.(5) 

7.  M,  3  G.  8.  K*  and  Peter  Annet.  The  defendant  was  convict-  Aunet'a 
cd  on  an  information,  for  writing  a  most  blasphemous  libel  in 
weekly  papers  called  the  Free  Inquirer ;  to  which  he  pleaded 
guilty.  In  consideration  of  which,  and  of  his  poverty,  of  his  hav- 
mg  confessed  his  errors  in  an  affidavit,  and  of  his  being  70  years 
old,  and  some  symptoms  of  wildness  that' appeared  on  his  inspec- 
tion in  court ;  the  court  declared,  they  had  mitigated  their  intend- 

.^^»^— ^— »——»-— —i^^—^l     lain    I    ———^i— ■————»■  I     y  il  ■  •       titmiw  HI    ■■^^■^ 

(5)  FUzgibb*  Rep.6if.'S\  C.    See  Starkie  on  Ltbd,  495,  496. 
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ed  sentence  to  the  following,  viz.  To  be  imprisoned  in  Newgate 
for  a  month ;  to  stand  twice  in  the  pillory,  with  a  paper  on  his 
forehead,  inscribed  Blasphemy;  to  be  sent  to  the  house  of  cor- 
rection to  hard  labour  for  a  year ;  to  pay  a  fine  of  6s.  SdL  ;  and 
to  find  security,  himself  in  100/.  and  two  sureties  in  50L  each, 
for  his  good  behaviour  during  life.     Bla.  Rep.  395. 

[In  1794,  Bichard  Brothers^  who  had  been  an  ofiicer  in  the  na- 

?r,  styled  himself  NepheiD  ofGod^  and  pretended  that  he  was  a 
rince  and  a  Prophet  sent  to  restore  the  Jews  to  Jerusalem.  He 
applied  many  parts  of  the  Revelations  to  the  present  times,  but 
predicting  in  his  writing  the  downfal  of  monarchy  m  Europe, 
the  innocence  of  the  prisoners  then  charged  with  high  treason, 
the  destruction  of  London,  the  king,  parliament,  and  British 
government,  he  was  in  March  1795  arrested  by  a  warrant  fi-om 
the  secretary  of  state  on  suspicion  of  treasonable  practices,  and 
examined  before  the  privy  council.  Afterwards  a  commissioh  of 
lunacy  issuing  against  him,  the  jury  found  him  a  lunatic,  and  he 
was  confined  m  a  private  madhouse.  His  cause  was  espoused  in 
the  house  of  commons  by  a  gentleman  of  great  learning  N.  B* 
Halhed,  esq.] 

8.  By  the  22  6.  2.  r.  33.  art.  2.  All  fla^  officers,  and  all  per- 
sons in  or  belonging  to.  his  Majesty's  ships  or  vessels  or  war, 
being  guilty  of  pro&ne  oaths,  cursings,  execrations,  dninkenness» 
uncleanness,  or  other  scandalous  actions,  in  derogation  of  God's 
honour,  and  corruption  of  good  manners,  shall  incur  such  punish- 
ment as  a  court  martial  shall  think  fit  to  impose,  and  as  the  na- 
ture and  degree  of  their  offence  shall  deserve. 

For  pro&ne  cursing  and  swearing,  see  tide  &tUf  dtittg^ 
Heresy  is  treated  of  und^  the  tide  of  that  name. 


0tol)tl)ttton^  (6) 

See  Cait{iuItdttQtt« 

Kotgnmu    1,  "DY  the  Statute  of  Circtmspecte  agatis^  13  Ed.  1.  st.  4.     The 
mwBly^w^  '^"^  ^  ^^  judges  sendeth  greeting.     Use  yourselves  cir- 

rituaL  (7)     cumspectly  in  all  matters  eonceming  the  bishop  of  Norwich  and  his 

— — -_-— ^ — . —  —  — 

(6)  Prohibition  is  an  action  founded  upon  an  attachment  for  a  con- 
tempt where  the  defendant  proceeds  after  a  writ  of  prohibition  served 
upon  him.  Com.  Dig.  tit.  Pleader  (3  H.)  The  writ  may  be  moved 
for  in  Chancery,  K.  &.,  C.  P.j  or  Exchequer.  See  Com.  Dig.  tit.  Fro- 
hibition  (B). 

<7)  See  Com.  Dig.  tit.  Prohibition^  (G.  1.),   Pleader^  (3  H.)  Pro- 


clergy^  not  punishing  them  if  they  hold  plea  in  court  christian  (^ 
such  thirds  as  be  mere  spiritual^  that  is,  to  wit,  of  penance  en- 
joined by  prelates  for  deadly  sin,  as  fornication,  adultery,  and 
such  like,  for  the  which  sometimes  corporal  penance,  and  some- 
times pecuniary  is  injoined,  specially  if  a  freeman  be  convict  of 
such  things :  Also  if  prelates  do  punish  for  leaving  the  church- 
yard unclosed,  or  for  that  the  church  is  uncovered,  or  not  con- 
veniently decked :  in  which  case  none  other  penance  can  be 
injoined  but  pecuniary:  Item^  if  a  parson  demand  of  his  parish- 
ioners oblations  or  tithes  due  and  accustomed ;  or  if  any  parson 
do  sue  against  another  parson  tor  tithes  greater  or  smaller,  so 
that  the  Jxmrth  'part  of  the  value  of  the  bcnejfice  be  not  demanded: 
Itemj  if  a  parson  demand  mortuaries,  in  places  where  a  mortuary 
hath  been  used  to  be  given :  Item^  if  a  prelate  of  a  church,  or  a 
patron,  demand  of  a  parson  a  pension  due  to  him ;  all  such  de- 
mands are  to  be  made  in  a  spiritual  court*  And  for  laying  * 
violent  hands  on  a  clerk,  and  in  cause  of  defamation,  it  hath  been 
granted  already,  that  it  shall  be  tried  in  a  spiritual  court,  when 
money  is  not  demanded,  but  a  thing  done  for  punishment  of  sin ; 
and  likewise  for  breaking  an  oatli :  In  all  cases  afore  rehearsed, 
the  spiritual  judge  shall  have  power  to  take  knowledge,  notwith- 
standing the  king's  prohibition. 

In  all  matters  concerning  the  bishop  o^  Norwich,  and  his  clergy] 
The  bishop  of  Norwich  is  here  put  only  for  example ;  but  it  ex- 
tendeth  to  all  the  bishops  within  this  realm.  2  Inst.  487.  The 
said  act  having  been  made  on  petition  of  the  bishop  of  Norwich ;  [  219  ] 
as,  generally,  acts  of  parliament  in  ancient  times  were  founded 
on  antecedent  petitions. 

Of  such  things  as  be  mere  spiritual]  Not  having  any  mixture  of 
the  temporalties ;  as  heresy,  schisms,  holy  orders,  and  the  like. 
2  Inst.  488. 

So  that  the  fourth  part  of  the  value  qfthe  benefice  be  not  demanded] 
So  as  at  this  day,  in  case  where  one  parson  of  the  presentation  of 
one  patron  demands  tithes  against  another  parson  of  the  present- 


hibition  to  stay  the  consistory  court  of  London  firom  proceed- 
ing in  a  suit  where  party  cited  as  within  the  jurisdiction  of  an  eccle- 
siastical court,  but  resident  in  another  jurisdiction,  had  appeared  and 
submitted  to  the  suit,  was  refused,  per  Vice  Ch.  4  Aug.  1821.  1  Add. 
Rep.  19.  (a)  Whether  or  not  the  spiritual  court  has  jurisdiction  over 
a  cause  depends  not  on  the  parties  being  ecclesiastical  persons,  but 
on  the  nature  of  the  question  in  dispute :  Thus  where  the  right  to 
tithes  is  admitted,  and  a  question  arises  between  rector  and  vicar  to 
which  of  them  they  are  payable,  that  is  a  question  triable  by  the 
spiritual  court,  and  is  no  subject  of  prohibition.  Cheeseman  v,  Heby^ 
JVilleSf  680*  Drahe  y.  Taylor^  I  Stra.S7.  slcc.  See  Com. D^g:*  tit, 
'  Prohibition  (G.  6.) 


ei9  i^robtiiition. 

ation  of  another  patron  in  court  christian,  amounting  to  a  fourth 

pait  of  the  value  of  the  benefice ;  the  right  of  tithes  at  this  day  is 

to  be  tried  at  the  common  law.     2  Inst  491. 

Not  for  2.  It  hath  been  holden,  that  if  the  spiritual  court  do  proceed 

£°^ai?    ^lioUy  on  their  own  canons,  they  shall  not  be  at  all  controuled 

non  law.      by  the  common  law  (unless  they  act  in  derogation  from  it,  as  by 

questioning  a  matter  not  triable  before  them,  as  the  bounds  of  a 

parish,  or  the  like) ;  for  they  shall  be  presumed  to  be  the  best 

judges  of  their  own  laws :  and  therefore  in  such  case,  if  a  person 

is  aggrieved,  his  proper  remedy  is  not  by  prohibition,  but  by 

app^,  iHtm.^.  13.  Ayt.Par.  171,4.38.(8) 

Not  for  3.  In  case  the  principal  matter  belong  to  the  cognizance  of 

trying  tern-  ^jj^  spiritual  court,  all  matters  incidental  (though  otherwise  of  a 

pw^  ina-    |;ei,)pQi.||l  nature)  are  also  cognizable  there ;  and  no  prohibition 

(See  ante,    will  lie,  provided  they  proceea  in  the  trial  of  such  temporal  inci- 

^onctff,!!.  dent,  according  to  the  rules  of  the  temporal  law. 

Thus  in  Shatter  v.  Friend^  H.\W.  An  executor  being  sued 
for  a  legacy  in  the  spiritual  court,  pleaded  payment,  and  offered  to 
prove  it  by  one  witness ;  which  the  judge  refused,  and  gave  sen- 
tence against  him.  Upon  this  matter  su^ested,  a  prohibition 
was  moved  for.  And  by  the  court ;  1.  ^Wnere  the  ecclesiastical 
court  proceedeth  in  a  matter  merdy  spiritual,  if  they  proceed  in 
their  own  manner,  though  it  is  different  from  the  common  law, 
no  prohibition  liedi ;  as  in  probate  of  wills,  there  if  they  refiise 
one  witness,  no  jprohibition  lieth.  2.  Where  they  have  cog- 
nizance of  the  original  matter,  and  an  incident  happens  which  is 
of  temporal  cognizance,  or  triable  by  the  common  law ;  they 
shall  try  the  incident,  but  must  try  it  as  the  common  law  would : 
thus  in  a  suit  for  tithes,  or  for  a  legacy,  if  the  defendant  pleads  a 
release  or  payment ;  or  in  a  suit  to  prove  a  will,  if  the  defendant 
[  220  ]  plead  a  revocation.  So  in  the  case  at  bar;  they  shall  try  the 
matter  of  payment  or  no  payment,  but  then  they  must  admit  such 
proof  as  the  common  law  would,  otherwise  they  reject  the  cause 
themselves,  and  ought  to  be  prohibited.  3.  A  bare  suggestion, 
that  the  defendant  hath  but  one  witness,  and  that  they  teke  ex- 
ception to  his  credit  and  reputation,  is  no  cause  of  prohibition; 
for  if  they  admit  the  proof  of  one  witness,  whether,  he  be  a  credi- 
ble witness  or  not  they  shall  judge,  and  the  part}^  hath  no  remedy 
but  by  appeal.  2  Sdlc.  547.  Ld.  Baym.  220.  (9) 
Not  for  a  4.  A  temporal  loss,  ensuing  upon  a  spiritual  sentence,  is  not 

•empofal      ^f  j^^jf  cause  of  prohibition.     So  it  was  adjudged  in  the  42  &  43 


(8)  Com.  Dig.  tit.  Prohibition  (G.  22.).  A  prohibition  does  not  lie  to 
the  spiritual  court  for  proceeding  contrary  to  the  canon  law,  Bishop 
of  St.  DavicTe  v.  Lucy,  I  Salk.  134.  1  Raym.  447.  539. 

(9)  See  3  Mod.  283.  S.C.  ante  emtnte,  1.  and  Com.  Dig.  tit. 
ProhibUion  (G.  23.)  • 


ProDftiition,  ««o 

Miz.  in  the  case' of  J5^^  and  Eogers  {Cro.  Etiz.  789),  where  the  «»Mqnen«. 
deprivation  was  for  simony;  on  which  occasion  the  reasoning  of  **  ^^^ 
the  court  was  thus :  Although  it  was  said,  that  in  the  spiritual 
court  they  ought  not  to  have  intermeddled  to  divest  the  freehold, 
which  is  in  the  incumbent  after  induction ;  true  it  is,  they  should 
not  meddle  to  alter  the  freehold,  but  they  meddled  only  with  the 
manner  of  obtaining  his  presentment,  which  by  consequence 
divested  the  freehold  from  him,  by  the  dissolution  of  his  estate, 
when  his  admission  and  institution  is  avoided.  In  like  manner, 
where  an  incumbent  {Roberts  y.  Pain^  3  Mod.  67.)  was  libelled 

Xinst  in  the  arches,  for  not  being  twenty-three  years  of  age 
m  made  deacon,  nor  twenty-four  when  made  priest,  and 
prayed  a  prohibition,  because  a  temporal  loss  (namely,  depriv- 
ation) might  follow ;  the  court  denied  the  prohibition,  and  com- 
pared this  case  to  that  of  a  drunkard,  or  ill  liver,  who  ai*e  usually 
punished  in  the  ecclesiastical  courts,  though  a  temporal  loss  may 
ensue ;  and  if  prohibitions  should  be  granted  in  all  cases  where 
a  temporal  loss  might  ensue,  those  courts  would  have  little  or 
nothing  to  do.     G^s.  1028. 

5.  M,  1  Ann.  Galizard  and  BigavU.     There  was  an  indict-  Fortem- 
ment  for  assaulting,  beating,  wounding,  and  endeavouring  to  po™l«?«*- 
ravish  the  wife  of  B.  upon  which  the  party  was  convicted ;  and  with^lri- 
afterwards  the  husband  brought  an  action  of  trespass,  for  the  tual. 
same  cause ;  and  now  the  party  being  also  libelled  against  in  the 
spiritual  court  for  the  same  fact,  namely,  for  soliciting  her  chas- 
tity, moved  for  a  prohibition  to  the  proceedings  in  the  spiritual 
court.     And  it  was  urged  for  the  jurisdiction  of  the  spiritual 
court,  that  they  may  punish  for  the  solicitation  and  incontinence, 
and  that  this  suit  was  for  the  health  of  the  soul,  the  others  for 
fine  and  damages.     But  by  the  court  a  prohibition  was  granted ; 
for  it  being  an  attempt  and  solicitation  to  incontinence,  coupled    [  221  3 
with  force  and  violence,  it  doth  by  reason  of  the  force,  which  is 
temporal,  become  a  temporal  crime  in  tctOy  as  if  one  say,  thou 
art  a  whore  and  a  thie^  or  thou  keepest  a  bawdy  house,  which 
are  temporal  matters,  the  party  shall  not  proaeed  in  the  spiritual 
court :  so  if  it  be  said  of  a  woman  that  she  is  a  bawd  only,  and 
not  that  she  keeps  a  bawdy  house :  but  Holt  chief  justice  sald^ 
if  one  commit  adultery,  and  the  husband  bring  assault  and  bat* 
tery,  this  shall  not  hinder  the  spiritual  court,  ror  it  is  a  criminal 
proceeding  there,  and  no  indictment  lies  at  the  common  law  for 
adultery.     2  Salk.  552. 

But  if  a  man  libel  for  two  distinct  things,  the  one  of  which  is 
of  ecclesiastical  cognizance,  and  the  other  not;  a  prohibition 
shall  be  granted  as  to  that  which  is  of  temporal  cognizance,  and 
they  of  tne  court*  christian  shall  proceed  for  the  other.  Pense 
v.  Prouse.  Ld,  Rat/m.  59.  (1) 

(1)  But  not  after  sentence,  comm.  ^emi.  2  T.  R.  473.     Carslakev. 


221  ^^  Iprobftitiom 

^^^^^  6.  H.  10  fV.  The  Churchwardens  against  2%^  mrfor  of  Mar- 
ket Bosfworth.  The  churchwardens'  libel  against  the  rector,  that 
there  hath  been  time  out  of  mind,  and  is,  a  chapel  of  ease  within 
the  same  parish ;  and  that  the  rector  of  the  said  parish  for  time 
out  of  mind  hath  repaired  and  ouffht  to  repair  the  chancel  of  the 
said  chapel ;  and  that  the  chancel  being  out  of  repair,  the  defend- 
ant being  rector  hath  not  repaired  it.  The  rector  in  the  said 
court  denied  the  custom.  And  a  decree  was  made  for  the  rector 
that  there  was  no  such  custom,  and  costs  were  taxed  there  for 
the  said  rector.  The  churchwardens  moved  for  a  prohibition ; 
and  it  was  argued  for  the  prohibition,  that  it  ought  to  be  granted, 
because  it  appears  that  the  libel  is  upon  a  custom,  which  the  de- 
fendant hath  denied ;  and  it  may  be  the  question  was  in  the 
spiritual  court,  custom  or  not,  wmch  is  not  triable  there,  but  at 
the  common  law ;  and  then  this  appearing  upon  the  libel,  that 
the  court  hath  not  jurisdiction,  a  prohibition  may  be  wanted 
after  sentence.  But  all  the  court  held  the  contrary.  For  by 
HoU  chief  justice ;  The  reason  for  which  the  spiritual  court 
ought  not  to  try  customs  is,  because  they  have  different  notions  of 
customs,  as  to  the  time  which  creates  them,  from  those  that  the 
common  law  hath :  For  in  some  cases  the  usage  of  ten  years,  in 
some  twenty,  in  some  thirty  years,  make  a  custom  in  the  spiritual 
court ;  whereas  by  the  common  law  it  must  be  for  time  imme- 
morial. (2)  And  therefore  since  there  is  so  much  difierence 
between  the  laws,  the  common  law  will  not  permit  that  court  to 
adjudge  upon  customs,  by  which  in  many  cases  the  inheritances 

[  222  ]  of  persons  may  be  bound.  But  in  this  case,  that  reason  fiuls : 
for  the  spiritual  court  is  so  &r  from  adjudging  that  there  is  any 
such  custom  which  the  common  law  allows,  that  they  have  aa- 
judged  that  there  hath  not  been  any  custom  allowed  by  their 
law,  which  allows  a  less  time  than  the  common  law  to  mak^  a 
custom.  And  the  plainti£&  having  grounded  their  libel  upon  a 
custom  which  was  well  grounded  it  the  custom  had  not  been 
denied  (for  libels  there  may  be  upon  customs),  but  the  custom 
being  denied  and  found  no  custom,  it  is  not  reason  to  prohibit 
the  court  in  executing  their  sentence  against  the  plaintim.  For 
the  design  of  a  motion  for  a  prohibition,  is  only  to  excuse  the 
plaintiff  from  costs.     And  there  is  no  reason  but  that  they  ought 

Maptedoranif  infra.  Thus  in  Gardner  v.  Parker ^  4  T.  Rep*  351.  where 
the  suit  was  for  breaking  open  a  chest  in  a  church  and  taKing  away  the 
title  deeds  to  the  advowson,  a  prohibition  was  granted ;  for  this  is  dis- 
tinguishable from  Welcome  v.  Lake  (supra^  Ctnitrc)),  VIII.  24'.)  where 
the  bells  being  the  goods  of  the  church  were  in  the  custody  of  the 
churchwardens,  who  libelled  for  them,  but  here  only  trespass  or  trover 
could  be  maintained. 
(2)See  Anon.  1  Vent.  Rep.  274.  S.  P. 


to  pay  them ;  since  it  appears,  that  they  have  vexed  the  defend- 
ant without  cause.  And  therefore  a  prohibition  was '  denied. 
Zjd.  Raym.  435,  (3) 

T,  12  fV.  Janes  and  Stone.  David  Jones,  the  vicar  of  N.  was 
libelled  against  in  the  spiritual'  court,  for  that  by  custom  time 
out  of  mind,  the  vicars  of  N.  liad  by  themselves  or  others,  said 
and  performed  divine  service  in  the  chapel  of  Chawbury,  for 
which  there  was  such  a  recompence,  and  that  he  neglected.  The 
defendant  came  for  a  prohibition,  and  without  traversing  this 
custom,  suggested  that  all  customs  were  triable  at  conunon  law. 
And  it  was  urged,  that  it  was  enough  for  a  prohibition,  that  a 
custom  appeared  to  charge  the  vicar  with  a  duty,  for  which  he 
was  not  liable  of  common  right.  But  by  Holt  chief  justice  :  A 
parson  may  be  bound  to  an  ecclesiastical  duty  by  custom,  and 
when  he  is  bound  by  custom,  the  spiritual  court  may  punish  him 
if  he  neglects  that  duty ;  the  custom  might  have  a  reasonable 
commencement  by  composition  in  the  spiritual  court,  and  begin 
by  an  ecclesiastical  act;  and  a  bare  prescription  only  is  not  a 
sufficient  ground  for  a  prohibition,  unless  it  concerns  a  layman ; 
whereas  here  it  is  an  ecclesiastical  right,  an  ecclesiastical  person, 
and  an  ecclesiastical  duty,  and  the  prescription  not  denied, 
2Salk.550.  1  Z^ord  Rai/m.  57S>  [On  trial  of 

[Prohibition  on  trial  of  a  modus  in  tithe  suits.     See  ^Itftt^.  tiS^"^  *"i 
IV.  13.]  *"^*^""^*'-J 

7.  When  the  issue  of  a  matter  depending  in  the  spiritual  court.  On  the  con- 
is  determined  or  miluenced  by  any  statute,  a  prohibition  lieth.  »*nwti<m  of 
The  reason  is,  because  the  temporal  judges  have  the  interpretation  l£^enu"^* 
of  all  statutes  or  acts  of  parliament,  whether  they  concern  tem- 
poral matters  or  spiritual. 

In  some  of  the  books  there  is  an  intimation,  that  not  only  all 
statutes  whatever  are  to  be  interpreted  by  the  temporal  courts ; 
but  also  that  when  a  statute  is  made,  giving  remedy  in  a  matter 
of  ecclesiastical  cognizance,  the  very  making  of  such  statute  doth  r  ^23  1 
ipso  facto  take  the  right  of  jurisdiction  from  the  spiritual  court, 
and  transfer  it  to  the  temporal;  if  there  is  not  a  special  saving 
in  the  act,  to  preserve  the  spiritual  jurisdiction.  But  to  this  the 
rule  laid  down  by  lord  Coke^  (which  is  also  generally  followed  by 
the  books),  is  a  mil  answer ;  —  An  act  of  parliament  being  in  the 
affirmative,  doth  not  abrogate  or  take  away  the  jurisdiction  eccle- 
siastical, unless  words  in  the  negative  be  added,  as  andrwt  other-- 
wisef  or  in  no  other  manner  or/orm^  or  to  the  like  effect.  Gibs. 
1028. 

8.  Zl  2  An.  By  Holt  chief  justice :  It  was  formerly  held  by  On  a  refii- 
all  the  judges  of  England,  that  when  there  was  a  proceeding  ex  ^  ^^^^ 
officio  in  the  ecclesiastical  court,  they  were  not  bound  to  give  the  ubj^ 

(3)  See  t>uiens  v.  Robson,  ante. 
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party  a  copy  of  the  articles ;  but  the  law  is  otherwise,  for  in  such 
cases,  if  they  refuse  to  give  a  copy  of  the  articles,  a  prohibition 
shall  go  until  they  deliver  it ;  and  accordingly,  upon  motion,  a 
prohibition  was  granted  in  the  like  case  by  Holt  chief  justice  and 
the  court  .  lA,  Raym.  991.  \_An(m.^Salk.  553.  ace.'] 
tendsur^  9.  Prohibition  may  be  granted  upon  a  collateral  surmise;  that 
miae.  (4)  ^  upon  a  sumiise  of  some  fact  or  matter  not  appearing  in  the 
libel.  It  was  heretofore  a  petition  of  the  clergy  to  the  King  in 
parliament,  that  no  prohibition  might  be  granted,  without  first 
shewing  the  libel :  and  it  was  a  complaint  of  archbishop  Bancroft 
in  the  time  of  king  James  the  first,  that  prohibitions  were  granted 
without  sight  of  the  libel,  which  (as  it  was  there  said)  is  tiie  only 
rule  and  direction  for  the  true  granting  of  a  prohibition,  because 
upon  diligent  consideration  thereof  it  will  easily  appear,  whether 
the  cause  belong  to  the  temporal  or  ecclesiastical  cognizance ; 
as,  on  the  other  side,  without  sight  of  the  libel,  the  prohibition 
must  needs  range  and  rove  with  strange  and  foreign  suggestions, 
at  the  will  and  pleasure  of  the  deviser,  nothing  pertinent  to  the 
matter  in  demand.  To  this  charge  of  granting  prohibitions 
without  sight  of  the  libel,  the  judges  in  their  answer  say  nothing; 
but  as  to  granting  them  upon  suggestion  of  matters  not  contained 
in  the  libel,  their  words  are  these:  Though  in  the  libel  there 
appear  no  matter  to  grant  a  prohibition,  yet  upon  a  collateral 
surmise  the  prohibition  is  to  be  granted;  as,  where  one  is  sued  in 
the  spiritual  court  for  tithes  of  sylva  ccedua^  die  party  may  suggest, 
that  they  were  gross  or  great  trees,  and  have  a  prohibition,  yet 
no  such  matter  appearetn  in  the  libel ;  so  if  one  be  sued  there 
f6r  violent  hands  laid  on  a  minister  by  an  officer,  as  a  constable, 
C  224  ]  he  may  suggest,  that  the  plaintiff  made  an  afiray  upon  another, 
and  he  to  preserve  the  peace  laid  hands  on  him,  and  so  have  a 
prohibition :  and  so  in  very  many  other  like  cases ;  and  yet  upon 
the  libel  no  matter  appeareth,  why  a  prohibition  should  be 
granted.  Gibs.  1027.  (0 
Stob!^'  10.  //.  13  >r.  Libel  in  the  spiritual  court  by  the  husband  and 

Buing^jn*  ^^^  ^or  calling  the  husband  cuckold:  Ruled  by  HoU  chief 
the  wife'i  justice,  that  a  prohibition  shall  go,  because  they  cannot  both  sue 
*^*  ®^  in  that  court  for  that  word,  but  the  wife  only,  the  imputation 
being  upon  her ;  and  the  husband  and  wife  by  the  law  spiritual 
may  not  join  in  suit  in  the  ecclesiastical  court  as  they  must  do 
in  the  temporal,  but  each  shall  sue  separately  upon  their  own 
cause  of  action.     Anon,  3  Salk.  288. 


(4)  A  prohibition  cannot  be  granted  on  a  suggestfM^  which  is 
plainly  false  in  fact,  Smith  v.  Wallet,  1  Ld,  Raym.  587.  1  fydk.  58. 
S.  C.  Aston  v.  Castle  Birtnidgef  Hob.  Rep.  66. ;  and  though  the  sur- 
mise be  matter  of  fact  and  triable  by  a  jury,  the  court  may  at  discre- 
tion refuse  it.    Jones  v.  Jones f  Hob,  Rep.  185r 

(i)   Vid.2InsL6(y7. 


\ 


11.  The  suggestion  must  have  been  moved,  and  rejected  In  Suggestion 
the  spmtual  court,  before  it  can  be  admitted  in  the  temporal  ^^J^ 
court.  —  In  the  bishop  of  Winchester's  case  (2  Co.  45.)  it  was  held,  ^^  gpirf. 
that  in  a  suit  for  tithes  in  the  spiritual  court,  a  man  may  have  a  tual  court, 
prohibition,  suggesting  a  prescription  or  modus,  before  or  with- 
out pleading.     But  this  seems  not  to  be  law.     For  in  the  12  fV, 

a  prohibition  was  moved  for,  suggestmg  a  custom.  But  it  was 
denied  by  Holt  chief  justice,  anddie  court,  unless  they  pleaded 
it  below,  because  perhaps  they  might  admit  the  plea.  Also  in 
the  10  W^.  it  was  said  by  Holt  chief  justice,  that  if  a  modus  be 
pleaded  in  the  spiritual  court,  and  admitted,  no  prohibition  shall 
go;  but  if  the  question  be,  whether  a  modus  or  no  modus,  a 
prohibition  shall  go;  and  so  is  the  law,  viz.  wherever  the  matter 
which  you  suggest  for  a  prohibitioQ  is  foreign  to  the  libel,  you 
must  plead  it  below (5),  before  you  can  have  a  prohibition; 
otherwise  where  the  cause  of  prohibition  appears  on  the  face  of 
the  libel.     2  Salk.  551.  (6) 

12.  Jf .  4  An.  Burdett  and  Newell.     A  rule  was  made  to  shew  Affidftvitto 
cause,  why  a  prohibition  should  not  be  granted,  to  stay  a  suit  5^"*^*  ^ 
against  tlie  plainti£^  in  the  court  of  the  archdeacon  of  Litchfield,  tiaa^^^^^ 
for  not  going  to  his  parish  church,  nor  any  other  church  on 
Sundays  or  holidays,  nor  receiving  the  sacrament  thrice  a  year; 

upon  suggestion  (k  the  statute  of  Mliz.  and  the  toleration  act,  and 
then  qualifying  himself  within  that  act;  and  alleging  that  he 
pleaded  it  below,  and  that  thev  refused  to  receive  nh  plea.  It 
was  shewed  for  cause,  that  this  &ct  was  &lse,  and  the  plaintiff 
was  not  a  dissenter,  nor  had  qualified  himself  as  above ;  and  [  225  ] 
there&re  it  was  moved,  that  the  court  would  not  allow  the  rule  to 
stand,  unless  they  had  an  affidavit  of  the  &ct;  for  by  that  means 
any  person  might  come  and  suggest  a  fidse  &ct,  and  oust  the 
spiritual  court  of  their  jurisdiction.  Which  was  agreed  to  by 
the  court,  and  therefore  the  rule  was  discharged.  Ld,  Harpn.  1211. 
And  by  Hclt  chief  justice,  the  distinction  is  this :  Wherie  the 
matter  suggested  appears  upon  the  &ce  of  the  libel,  we  never 

(5)  Dike-v,  BrotoHy  2  Raym.  835.  Farresl.  or  1  Mod.  Rep.  137.  2 Inst. 
64.  ace.  Aliiery  comm.  semo,  where  the  spiritual  court  incidentally  de- 
termines any  matter  of  common  law  cognizance  otherwise  than  as 
common  law  requires^  Gould  v.  Gapper^  infra  16.  n.;  and  though  there 
is  a  distinction  in  ecclesiastical  practice  between  the  annuer  and  tlie 
plea  of  a  modUs,  (Stone  v.  Haruoood^  Rep.  t.  Hardvo.  357.  Broughton 
y.  Hustler,  10  East^SAid.  Gmll.95l.)  an  affidavit  ''that  defendant 
had  answered  on  oath  or  pleaded,"  such  modus  was  held  sufficient 
to  found  a  prohibition  :  for  it  appeared  that  there  was  nothing  to  try 
in  the  court  below  but  the  modus  insisted  on  in  defendant's  answer. 

(6)  Thus  it  cannot  be  granted  on  process  before  libel  and  appear- 
ance,   Transer  v.  Watson,  1  Salk.  35.   2  Ld.  Raym»  321.  &  C   See  ' 
Dutens  w,  Robson. " 
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insist  upon  an  affidavit ;  but  unless  it  appear  upon  the  face  of 
the  libel,   or  if  you  move  for  a  prohibition  as  to  more  than 
appears  on  the  face  of  the  libel  to  be  out  of  their  jurisdiction, 
you  ought  to  have  affidavit  of  the  truth  of  the  suggestion.  2  Salk. 
54.9.  {k) 
Strict  proof      13.  It  is  said,  the  suggestion  need  not  be  precisely  proved,  in 
of  the  sug-  order  to  obtain  a  prohibition.    For  where  the  suggestion  was  for 
^^^!l^,     a  modus  for  lamb  and  wool,  though  the  proof  failed  as  to  the 
wool,   and  it  was  urged  that  therefore  they  had  failed  in  the 
whole;   yet  a  prohibition  was  granted.      And  in  the  case  of 
Austen  and  Pigoty  it  was  said,  that  the  proof  In  a  prohibition 
need  not  to  be  so  precise,  but  if  it  appears  that  the  court  chris- 
tian ought  not  to  hold  plea  thereof,  it  sufficeth.    Gibs.  1029.  (/) 

But  if  the  suggestion  appears  to  the  court  to  be  notoriously 

&lse,  they  will  not  grant  a  prohibition ;  for  by  Holt  chief  justice, 

they  ought  to  examine  into  the  truth  of  tlie  suggestion,  and  see 

what  foundation  it  hath.     L,  Raym.  587. 

Suggestion        X4.  Lord  Coke  says,  the  suggestion  for  a  prohibition  may  be 

^^      ^*  traversed  in  the  temporal  court.     2  Inst.  611. 

And  Dr.  Watson  says,  if  the  suggestion  for  a  prohibition  con- 

'  tains  no  other  matter  upon  which  a  prohibition  ought  to  be 

granted  to  the  spiritual  court,  besides  the  refusal  of  a  plea  there, 

which  by  the  common  law  is  a  good  plea,  and  ought  to  have 

been  allowed,  in  such  case  the  retusal  is  traversable.     Therefore 

supposing  that  a  modus  decimandi,  or  a  prescription  of  a  manner 

[  226  ]    of  tithing  is  triable  in  the  spiritual  court ;  if  in  a  suit  there  for 

a  modus  decimandi  another  modus  be  pleaded,  or  that  there  is  no 

such  modus,  and  that  plea  is  refused ;  or  if  in  a  suit  for  tithes  of 

lands  not  tithe-free,  a  prescription  is  pleaded  as  to  the  manner  of 

tithing,  and  that  plea  is  refused ;  and  a  prohibition  is  moved  for, 

upon  suggestion  of  such  refiisal ;  the  refusal  being  the  principal 

matter  of  the  suggestion,  is  therefore  traversable.      fVats.  c.  57. 

in  Jine.  (wi) 

Not  on  the        15.  Prohibitions  are  not  to  be  granted  on  the  last  dav  of  the 

Ae  tmi°^    term.     So  is  the  rule  set  down  in  the  books :  to  which  Rolle 

adds,  nor  on  the  last  day  save  one :  and  the  reason  of  both  is, 

that  there  would  not  be  time  for  notice  to  be  given  to  the  other 

side.      But  it  is  added  in  Latch^  that  upon  motion,  on  the  last 

(k)  Where  it  is  necessary  to  sugg^  a  particular  fact  to  the  court, 
as  a  custom,  it  must  be  verified  by  affidavit.  CatQu  v.  Burton^ 
Cowp.  330.  /        . 

(l)  Austen  v.  Pigot,  Cro.  Eliz.  736.  For  the  court  will  refuse  a 
consultation  if  any  modus  be  found  though  diCTerent  from  that  laid. 
But,  at  the  same  thne,  if  the  modus  be  not  proved  as  laid  by  the 
plaintiff  in  prohibition,  there  must  be  a  verdict  for  the  defendant, 
who  is  entitled  to  costs.    Brock  v.  Richardson^  1  T.  Rep.  427. 

(m)   Vide  also  Peters  v.  Prideauxy  3  Keb,  332. 


«  -  -  _  •  •  ^ 

day  of  the  term,  there  may  be  a  rule  to  stay  proceedings  till  the    . 
next  term.     Gibs,  1029.  (7) 

16.  Tl  10  fV.  Gardner  and  Booth.  Where  it  doth  appear  in  Mayi)eaf. 
the  libel,  or  by  the  proceedings  in  the  cause,  that  the  cognizance  ^^°" 
of  the  cause  doth  not  belong  to  the  spiritual  court ;  aprohibition 
may  be  moved  for  and  granted  after  sentence :  and  this  holds  in 
all  cases  but  where  one  is  sued  out  of  his  diocese ;  for  there,  if 
he  doth  not  take  advantage  of  it  before  sentence,  he  shall  not 
have  a  prohibition  after  sentence ;  and  the  reason  is,  for  that 
the  cause  doth  belong  to  the  spiritual  court;  and  though  it 
doth  not  belong  to  that  spiritual  court,  it  belongs  to  some  other, 
and  not  to  the  king's  temporal  court.     2  Salk,  548. 

So  in  the  case  of  Parker  and  Clarke^  M.  3  An.  The  clerk  of 
a  parish  libelled  against  the  churchwardens,  for  so  much  money, 
due  to  him  by  custom  every  year,  and  to  be  levied  by  them  on 
the  respective  inhabitants  in  the  said  parish  ;  and  after  sentence 
in  the  spiritual  court,  the  defendants  suggested  for  a  prohibition^ 
that  there  was  no  such  custom  as  the  plaintiff  had  set  forth  in 
his  libel.  It  was  objected  against  granting  the  prohibition,  that 
it  was  now  too  late,  because  it  was  afl«r  sentence,  especially 
since  the  custom  was  not  denied ;  for  if  it  had,  and  that  court 
had  proceeded,  then  and  not  before  it  had  been  proper  to  move 
for  a  prohibition.  But  by  HoU  chief  justice ;  It  is  never  too 
late  to  move  the  king's  bench  for  a  prohibition^  where  the  spiri- 
tual court  hath  no  original  jurisdiction,  as  they  had  not  in  this , 
case,  because  the  clerk  of  a  parish  is  neither  a  spiritual  person, 
nor  is  this  duty  in  demand  spiritual,  for  it  is  founded  on  a  custom,  [  227  1 
and  by  consequence  triable  at  law ;  and  therefore  the  clerk  may 
have  an  action  on  the  case  against  the  churchwardens,  for  neg- 
lecting to  make  a  rate,  and  to  levy  it,  or  if  it  had  been  levied, 
and  not  paid  by  them  to  the  plaintiff.  6  Mod,  252.  3  Salk.  87.  (8) 

(7)  Latch,  7*  2  RolL  Rep,  4*56,  And  in  one  case  it  was  granted  on 
the  last  day,  leave  having  been  got  the  day  before  to  move  it  then." 
CaUhside  v.  OvingtoUi  3  Burr,  1922. 

(8)  A  prohibition  cannot  be  had  after  sentence,  unless  the  want 
of  jurisdiction  in  the  court  below  appear  on  the  face  of  the  proceedings 
m  it.  Argylev^  Hunts  Sfra,  187.  Blag uier e  v,  Hawkins y  Doug,  S7S. 
Ladhroke  v.  Cricket,  2  T,  Rep,  649.  But  if  it  appear  on  the  mce  of 
the  proceedings  that  the  court  has  exceeded  its  jurisdiction,  a  pro- 
hibition will  be  granted  even  after  sentence.  Si/mes  v.  Symest  2  Burr. 
Rep,  813.  Buggin  v.  Bennett ,  4?  id,  2035.  Catchside  v.  (hingtony  3  id, 
1923.  and  see  Co?».  !)«>.  tit.  Prohibition  (D).  Thus  the  consistorial 
court  of  the  bishop  of  Norwich  having  ordered  certain  churchwar- 
dens to  deliver  in  their  accounts,  but  having  afterwards  examined  the 
account  and  struck  a  balance,  which  they  refusing  to  pay,  the  judge 
pronounced  them  contumacious,  and  excommunicated  them;  the 
court  of  king's  bench  being  moved  for  a  prohibition,  granted  it ;  for 
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Flaintiff  17.  The  plaintiff,  as  well  as  defendant,  in  the  spiritual  court, 

mSbibitioii!  ^^y  ^*^®  *  prohibition  to  stay  his  own  suit     To  this  purpose, 

the  ecclesiastical  court  may  compel  churchwardens  to  deliver  in  their 
accounts,  but  cannot  proceed  to  examine  the  different  articles.  Leman 
▼•  Gotdti/f  3  T.  Rep,  3.  And  where  the  plaintiff  in  prohibition  pro- 
perly pleaded  a  modus  to  a  suit  for  tithes  in  the  ecclesiastical  court 
of  the  dean  of  the  cathedral  church  of  Sarum ;  but  the  judge  of  the 
court  by  an  interlocutory  sentence  decreed  him  to  answer  more 
fully,  from  which  sentence  he  appealed,  and  his  appeal  was  dismissed 
with  costs.  The  court  of  king's  bench  granted  a  prohibition  to  both 
courts,  in  order  to  stay  execution  for  the  costs ;  for  the  sentence  was 
not  Jinal;  and  it  also  appeared  on  the  face  of  the  proceedings  that 
the  jurisdiction  of  the  ecclesiastical  court  ceased  when  the  modus 
was  pleaded,  and  could  not  recommence  till  there  was  a  verdict  for 
the  defendant,  and  a  consultation  awarded.  Darby  v.  Cosens^  1  T. 
Rep.  652,  1  DougL  378.  n.  But  the  rule  lastly  abovementioned  is 
applicable  to  those  cases  only  where  prohibitions  are  granted Jbr  want 
^original  jurisdiction  in  the  courts  below,  and  not  to  tnose  cases  where 
they  may  be  had  if  duly  applied  Jbr ^  on  account  of  a  defect  of  trial* 
For  where  a  matter  collateral  and  incidental  to  a  suit  arises,  which 
is  properly  triable  at  common  law  as  a  moduSf  though  the  courts  of 
common  law  would  have  granted  a  prohibition  before  sentence  on 
account  of  the  defect  of  trial  in  the  ecclesiastical  court,  they  will 
not  grant  it  after  sentence  if  the  defendant  there  pleaded  the  modus, 
and  submitted  to  the  trial  of  it ;  for  by  so  doing  he  has  waived  the 
benefit  of  a  trial  at  common  law.  Full  v.  Hutchinsy  CowpA22.  Other 
cases  cited  arguendo^  6  East,  348.  So  where  it  did  not  appear  on 
the  face  of  the  proceedings  that  the  fact  of  boundary  of  parish  (for 
trial  of  which  prohibition  was  moved)  was  denied  or  in  issue  belo^, 
Siainbank  v.  Bradshaw^  10  EtLsi^  349.  And  to  oust  the  ecclesiastical 
court  of  Its  jurisdiction  it  is  not  enough  that  a  custom  or  prescription 
be  stated,  except  it  be  denied  by  the  other  side,  and  the  court  are 
proceeding  to  try  it;  for  it  may  be  immaterial  to  the  question, 
Dutens  V.  RobsoUf  1  H,  Bla.  100.  See  Jones  v.  Stone^  ante,  6*  But 
after  a  decision  for  the  rector  in  a  suit  for  tithes  in  the  archidiaconal 
Qourt,  the  defendant  below  applied  for  a  prohibition  on  the  ground 
of  misconstruction  of  an  act  of  parliament,  on  which  as  a  matter  of 
common  law  cognizance  incident  to  the  suit,  that  court  had  deter- 
mined the  case.  The  court  of  K.  B.  directed  plaintiff  to  declare  in 
prohibition  for  the  more  solemn  adjudication  of  the  question,  <  Whe- 

*  ther,  supposing  the  court  below  to  have  misconstrued  the  act,  a 

*  prohibition  should  go  ajier  sentence  in  a  matter  in  which  the  court 

*  below  had  original  jurisdiction,  or  whether  it  was  only  a  ground  of 
<  appeal  ?'  Gare  and  Gould  v.  Gappert  3  East.  Rep.  472.  and  after- 
wards on  demurrer  to  the  declaration,  the  whole  law  of  prohibition 
before  and  after  sentence  having  been  ably  discussed,  the  Court  held 
that  where  the  spiritual  court  incidentally  determines  any  matter  of 
common  law  cognizance,  such  as  the  construction  of  an  act  of  par- 
liament, otherwise  than  the  common  law  requires,  prohibition  lies 
after  sentence^  aldiouffh  the  objection  does  not  appear  on  thejace  nf 
the  libel  but  is  collectedjrom  the  whole  qf  the  proceedings  belotv,  Gould 


when  archbishop  Bancroft  alleged  that  the  plaintifPs  having 
.  made  choice  thereof,  and  brought  his  adversary  there  into  trial, 
should  by  all  intendment  of  law  and  reason,  ana  by  the  usage  of 
all  other  judicial  places,  thereby  conclude  himself  in  that  behalf; 
yet  the  answer  of  the  judges  was,  that  none  may  pursue  in  the 
ecclesiastical  court,  for  that  which  the  king's  court  ought  to  hold 
plea  of;  but  upon  information  thereof  given  to  the  king's  courts, 
either  by  the  plaintiff  or  by  any  mere  stranger,  they  are  to  be  pro- 
hibited, because  they  deal  in  mat  which  appertaineth  not  to  their 
own  jurisdiction,  (n)  And  in  the  case  of  fVarts  and  Clyston^  M. 
12  Ja.  the  same  thing  was  declared  and  adjudged  in  the  court  of 
king's  bench.     Gibs.  1027.  Cro.  J.  350. 

E.  SO  G.  2.  Paxton  and  Knight.     This  was  a  question  whether 
a  prohibition  should  be  granted,  to  stay  proceedings  in  an  eccle- 
siastical court,  in  a  suit  by  a  quaker,  for  a  seat  in  a  church ; 
founding  his  title  upon  a  prescriptive  right.     In  which  suit  the 
ecclesiastical  court  had  determined  against  hun.     And  now  he 
came,  after  sentence  below,  for  a  prohibition.     (Note,  an  imme- 
morial prescription  was  alleged  on   both  sides.)     On   shewing 
cause  against  the  prohibition,  it  was  urged,  that  the  court  wiu 
not,  after  sentence,  grant  a  prohibition,  unless  the  defect  of  juris- 
diction appears  upon  the  face  of  the  libel.     And  the  aforesaid 
case  of  Market  Bosfworth  was  insisted   on,  where  the  spiritual 
court  had  adjudged  against  the  custom  set  up;   though  their 
law  allows  a  less  time,  than  the  common  law,  to  make  a  custom  : 
but  the  prohibition  was  denied.     So  here,  if  the  spiritual  court 
will  admit  less  evidence  of  a  prescription  than   the   temporal 
courts  will,  and  the  prescription  is  nevertheless  found   to  be 
groundless ;  It  is  certain  that  the  party  who  sets  it  up  can  have 
no  reason  to  come  for  a  prohibition  after  sentence :  and  his  only 
reason  for  it  can  be  (as  the  court  observed  in  the  aforesaid  case) 
to  get  clear  of  those  costs,  which  he  hath  by  his  own  vexations 
suit  rendered  himself  liable  to,  and  which  (as  was  there  adjudged) 
he  ought  to  pay. — But  the  court  seemed  to  think,  that  if  the 
sentence  of  the  ecclesiastical  court  was  a  nullity,  their  award  of 
costs  must  be  so  too.     And  here  are  reciprocal  prescriptions 
alleged.     And  the  prescriptive  right  of  the  one  is  determined    [  229  ] 
Jbr^  though  that  of  the  other  is  determined  against.     They  have 
adjudged  the  adverse  prescription  to  be  a  good  one,  which  they 
could  not  try,  and  which  they  will  establish  upon  less  evidence 


V.  GappeTf  5  East.  Rep.  345.  Again,  no  prohibition  will  be  granted 
to  a  spiritual  court  qfier  sentence  on  a  libel  for  certain  words  spoken 
of  a  woman  which  were  not  actionable  at  law  unless  accompanied  by 
special  damage.  So  if  that  court  has  cognizance  of  part  of  the 
charge  only  and  not  the  rest.  CarslaJce  v.  Mapledoram,  2  T.  Rep,  473. 
(»)  2  Imt.  607. 
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than  ihe  common  law  requires.  And  lord  Mansfield  said,  that 
though  he  was  very  sorry  that  the  court  were  obliged  to  grant 
the  prohibition  (because  the  party  applied  for  it  only  to  get  rid 
of  paying  the  costs  occasioned  by  his  own  vexatious  suit),  yet 
he  thouTOt  they  could  not  avoid  doing  it.  And  the  rule  for  a 
prohibition  was  made  absolute.  I  Buit»  Rep.  314. 
F^rty  dy.  18.  If  the  defendant  in  a  prohibition  die;  his  executors  may 

"■*•  proceed  in  the  spiritual  court,  and  the  judges  of  that  court,  out 

of  which  the  prohibition  was  granted,  will  also  in  such  case 
make  a  rule  to  the  spiritual  court  to  proceed :  but  the  plaintiff 
may,  if  he  pleaseth,  have  a  new  prohibition  against  the  executors. 
JVa/s.c.55. 
Coftt.  19.  A  prohibition  takes  off  tiie  costs  assessed  upon  an  appeal, 

(naintiir.)  ^hg|.g  ^g  cause  is  returned  to  tlie  inferior  court.  This  was  ad- 
judged JS,  7  Cka,  in  the  case  of  Crompton  and  Waterjbrd:  where 
.  an  appeal  had  been  to  the  delegates,  who  overruled  it,  and 
assessed  costs  for  the  wrong  appeal :  And  the  court  agreed  with 
Richardson,  that  because  a  prohibition  stays  all  proceedings,  the 
costs  were  taken  away ;  and  added,  that  if  the  party  was  ex- 
communicate, he  should  be  absolved.  HetL  167.  Litt,  S65. 
Gibs.  1029. 

By  the  statute  of  the  S  in  9  W.  cAl.  In  suits  upon  prohi- 
bitions, tlie  plaintiff  obtaining  judgment  or  any  award  of  execu- 
tion^ after  plea  pleaded,  or  demurrer  (9)  joined  therein,  shall  recover 
his  costs  of  suit ;  and  if  the  plaintiff  shall  become  nonsuit,  or  sufier 
a  discontinuance,  or  a  verdict  shall  pass  against  him,  the  de^ 
Jendant  shall  recover  his  costs,  and  have  execution  for  the  same. 
$3.(1) 

H.  4  G,  Sir  Henry  Houghton  and  Starkey.  After  judgment 
for  the  plaintiff  in  prohibition,  the  question  was,  what  costs 
ought  to  be  allowed;  and  whether  they  should  be  computed 
from  the  first  motion,  or  only  from  the  declaration,  was  the  doubt. 
Upon  search,  it  was  found  to  be  the  course  of  all  the  courts,  to 
tax  only  from  the  time  of  declaring,  except  in  two  instances ;  the 
one  in  the  case  of  Eads  and  Jackson  in  the  2  Geo,^  and  the  other 
in  tlie  case  of  Brown  and  Turner;  where  they  were  allowed  from 
the  first  motion.  And  of  this  opinion  were  all  the  judges.  And 
all  the  officers  were  directed  for  the  future  to  allow  the  costs  of 
the  first  motion.  And  afterwards,  H,  12  Geo.  between  S:wetnam 
and  Archet\  it  was  stated  in  the  same  manner,  and  agreed  to  be 
[  230  ]  the  uniform  practice  ever  since.  And  E.  1  G.  2.  between  Sir 
Thomas  Bury  and  Cross,  the  same  doubt  was  raised  by  a  new 


(9)  Thus  semh.  if  defendant  succeed  on  demurrer,  ke  has  no  costs, 
Brymer  v.  Atkyns,  H.  22  G.  3.  C.  P.  Tidd.  7th  ed.96\. 

(1)  For  the  statute  of  Glocester,  6  Ed.  1.  c.  1.  s.  2.  does  not  extend 
to  cases  when  the  crown  is  prosecutor  as  in  prohibition,  Comb.  20. 
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master*;  and  the  court  ordered  costs  from  the  first  motion. 
Sir.  82.  [See  Cos.  Pr.  C.  P.  1 1.] 

M.  10  G.  2.  Middleton  and  Croft.  The  plaintiff  in  prohi* 
bition,  having  prevailed  in  one  point,  although  he  failed  in  all 
the  rest,  moved  for  costs,  and  it  was  moved  that  they  might  be 
taxed  from  the  time  of  the  first  motion,  according  to  several 
determinations.  And  this  last  was  acquiesced  in,  if  the  court 
should  be  of  opinion  tor  costs.  As  to  which  it  was  objected, 
that  the  point  in  which  the  plaintiff  prevailed  was  not  the  gifl  of 
the  proceedings,  but  only  a  circumstance ;  and  that  it  would  be 
very  hard,  that  they  who  had  prevailed  upon  the  merits  should 
pay  costs..  But  by  the  court,  The  words  of  the  act  are  not  to 
be  got  over,  which  give  costs  to  the  plaintiff,  if  he  obtains  any 
judgment :  and  this  matter  was  under  consideration  in  the  house 
of  lords  in  Dr.  Bentlei/s  case,  where  the  prohibition  stood  as  to 
some  articles,  and  there  was  a  consultation  for  the  rest:  to  be 
sure  it  will  be  considered  m  the  quantum,  but  we  cannot  deny 
costs.     Sir.  1062.  (2) 

H.  I4f  G,  2-  Gegge  and  Jones.  Upon  shewing  cause  against 
a  prohibition,  the  court  made  the  rule. absolute,  with  a  direction 
that  the  plaintiff  should  declare  in  prohibition.  He  tendered  a 
declaration,  but  the  defendant  refused  it,  and  applied  to  stay 
proceedings,  as  being  willing  to  submit.  The  other  insbted  he 
had  a  right  to  go  on,  and  so  get  the  costs  of  the  motion,  which 
he  could  not  otherwise  have.  But  the  court  stayed  the  proceed- 
ings without  costs ;  saying,  the  direction  to  declare  was  in  favour 
of  the  defendant,  who  might  waive  it.    Str.  1114;. 

[Where  defendant  pleaded  nothing  to  the  merits  but  only  that  [CoatM. 
he  did  not  proceed  in  the  spiritual  court  after  the  prohibition,  (l>efeiMU 
the  court  ordered  the  defendant  to  pay  plaintifTs  costs  of  proceed-  "^'^^ 
ing  in  prohibition.  (3)    Where  defendant  in  prohibition  lets  judg- 
ment go  by  default,  plaintiff  is  entitled  by  common  law  to  a  writ 
to  mquire  of  his  damages  for  the  contempt  in  proceeding  after  the 
prohibition  delivered :  and  of  consequence  by  the  stat.  Glocesier^  to 
his  costs  (4),  but  not  in  this  case  from  thejlrst  motion^  but  only  from 
the  time  that  the  rule  for  a  prohibition  was  made  absolute,  as  de- 
fendant could  not  possibly  be  in  contempt  before.(.5)     And  where 
plaintiff  was  nonsuited,  it  was  holden  that  defendant  ought  only 
to  have  the  costs  of  the  nonsuit,  and  not  those  incurred  by  oppos- 
ing the  rule  to  shew  cause  why  the  writ  of  prohibition  should  not 
be  granted.(6)] 

[By  proviso  in  §  5.  the  statute  shall  not  extend  to  executors  or 

(2)  So  if  defendant  prevail  as  to  fart  he  shall  have  costs,  Barnes^ 
Ca.Pr.  ISSy  139. 

(3)  Barnesy  148.  (4)  Cas.  Pr.  C.P.20. 
(5)  Cas.  Pr.  C.  P.  21.  (6)  Sabers  Costs,  137. 
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administrators :  and  hence  it  has  been  determined  that  in  prohi- 
bition they  are  not  liable  to  payment  <}f  costs  though  defendants, 
and  defeated  on  demurrer.  (7)] 

Condnsloo.  20.  To  conclude.  Sir  Simon  Degge  observeth,  that  prohibitions 
of  themselves  are  excellent  things,  where  they  are  used  upon  just, 
legal,  and  true  grounds ;  and  have  often  avoided  the  usurpations 
ofthe  popes  ana  spiritual  courts.  But  by  the  corruption  of  these 
latter  times,  they  are  grown  very  grievous  to  the  clergy  (in  the 
recovering  of  their  tithes  and  other  rights),  being  too  often  grant- 
ed upon  feigned  and  untrue  suggestions,  which  it  is  impossible 
the  judges  should  foresee  without  the  spirit  of  prophecy.  And 
(he  ados)  I  think  I  may  presume  to  say,  that  where  one  was 
granted  before  queen  Elizabeth's  time,  there  have  been  a  hun- 
dred granted  in  this  last  age.  And  they  are  a  very  great  delay 
and  charge  to  the  clergy ;  and  it  were  well  (says  he)  in  my  poor 
judgment,  if  the  reverend  judges  would  think  of  some  way  to  re- 
strain them,  or  to  make  them  pay  well  for  their  delay,  by  making 

[  231  ]  the  plaintiff  enter  into  recognizance  to  pay  such  costs  as  the  court 
out  of  which  they  issue  should  award,  in  case  they  should  not 
prove  their  suggestion  in  convenient  time  :  or  some  such  other 
course  as  they  m  their  great  wisdom  shall  think  just  and  meet. 
Deg.  p.  2.  c.  26.  {p) 

Note,  Consultation  is  treated  of  under  the  title  of  that  name. 

l&wfniuv^.    See  Caur^^ 

IPflialmotip.    See  Publtc  toot0|^tti. 

IPubltr  jl^otarp.    See  jQotarp  Ipubltr. 

(7)  Scammell  and  Others  v.  Wilkinson  and  Another,  3  EcLsty  202. 

io)  The  practice  of  the  courts  of  common  law,  in  granting  prohi- 
bitions, was  seriously  complained  of  in  the  reign  of  James  I.  hy^  arch- 
bishop Bancroft,  who  in  tne  name  of  the  whole  clergy  exhibited  to 
the  privy  council  against  the  judges,  ''  certain  articles  of  abuses 
*^  which  were  desired  to  be  retormed  in  granting  of  prohibitions ;" 
but  his  objections  were  fully  answered  by  them.  2/n^.601.  If  a 
prohibition  be  improperly  obtained  by  an  untrue  suggestion,  a  con- 
sultation will  be  awarded,  which  remits  the  cause  to  the  proper  ju- 
risdiction; see  Cottia«iItation*  And  in  Searle*s  case,  the  judges  said 
'^  it  is  a  rule  not  to  grant  a  prohibition  where  the  proceedings  in 
*^  ecclesiastical  courts  are  not  against  the  law  of  the  land  and  the 
"  liberty  of  the  subject."  Cro.  Jac.431.  For  according  toMr.J^ 
Blackstone,  as  on  the  one  hand  the  courts  of  Westminster  lend  the 
ecclesiastical  courts  a  parental  assistance  in  aiding  the  conapulsive 
powers  of  their  jurisdiction;  so  on  the  other  they  are  obliged  some- 
times to  exercise  a  parental  authority  by  restraining  those  powers 
within  their  proper  limits.  Vol.^.  p.  103.  For  the  form  of  pleadings 
on  a  writ  of  prohibition,  see  Sofy  v.  Molinsy  Plouod.  468. 
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I.  Due  attendance  on  the  public  worship. 

!!•  EstabUshnient  of  the  book  of  common  prayer. 

III.  Orderly  behaviour  during  the  divine  service. 

IV.  Performance  of  the  divine  service^  in  tJie  several 

parts  thereof. 

1.  Due  attendance  on  the  public  worship.  (8) 

1.  Can.  90.  T^HE  churchwardens  or  questmen  of  every  parish,  All  persons 

and  two  or  three  more  discreet  persons  to  be  ^h^^^J^T 
chosen  for  sidesmen  or  assistants,  shall  diligently  see  that  all  the 
parishioners  duly  resort  to  their  church  upon  all  Sundays  and 
holidays,  and  there  continue  the  whole  time  of  divine  service :  and 
all  such  as  shall  be  found  slack  or  negligent  in  resorting  to  the 
church  (having  no  great  or  urgent  cause  of  absence)  they  shall 
earnestly  call  upon  them ;  and  after  due  monition  (if  they  amend 
not,  they  shall  present  them  to  the  ordinary  of  the  place. 

2.  By  the  5  &  6  Ed.  6.  c.  1.  [$  2.  and   1  El.  c.  2.  J  14.]    All  On  p^nof 
persons  shall  diligently  and  faithftilly  (having  no lawftd or  reason^  bv^hcMn*-' 
able  excuse  to  be  absent)  endeavour  themselves  to  resort  to  their  sures  of  the 
parish  church  or  chapel  accustomed,  or  upon  reasonable  let  thereof  chureb. 
to  some  usual  place  where  common  prayer  and  such  service  of  God 
shall  be  used  in  such  time  of  let,  upon  every  Sunday  and  other 
days  ordained  and  used  to  be  kept  as  holidays;  and  then  and 
there  to  abide  orderly  and  soberly  during  the  time  of  the  common 
prayer,  preaching,  or  other  service  of  God :  on  pain  of  punish- 
ment by  the  censures  of  the  church  [and  of  I2d.  per  Sunday, 
I  EL  c.  2.  §  14.  only,  see  aDi0Sfetttrr0>  I.  2,] 

And  for  the  due  execution  hereof;  the  king's  most  excellent 
majesty,  the  lords  temporal,  and  all  the  commons  in  this  present 
parliament  assembled,  do  in  Ood's  name  require  and  charge  all 
the  archbishops,  bishops,  and  other  ordinaries,  that  they  shall 
endeavour  themselves  to  the  utmost  of  their  knowledges,  that  the 
due  and  true  execution  thereof  may  be  had  throughout  their  dio- 
ceses and  charts,  as  they  will  answer  before  God  for  such  evils 
and  plagues  wherewith  Almigh^  God  may  justly  punish  his  peo- 
ple, for  neglecting  this  good  and  wholesome  law.     §  3. 

S.  By  the  1  El.  c.  2.  All  persons  shall  diligently  and  faithfully,  On  fwiiiof 
having  no  lawfid  or  reasonable  excuse  to  be  absent,  endeavour  ^  *  "^ 
themselves  to  resort  to  their  parish  church  or  chapel  accustomed, 

(8)  See  these  acts  more  fully  treated,  9)i00enter0,  L  2.  Sl?oItTiaif0,  4. 
9openft  XV. 
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or  upon  reasofuible  let  thereof^  to  some  usual  place  is^here  common 
prayer  and  such  service  of  God  shall  be  used^  in  such  time  of  let^ 
upon  every  Sunday,  and  other  days  ordained  and  used  to  be 
kept  as  holidays,  and  then  and  there  to  abide  orderly  arid^ soberly y 
during  the  time  of  the  common  prayer^  preachings  or  other  service  of 
God  there  to  be  used  and  ministered ;  on  paid  of  punishment  by 
the  censures  of  the  church,  and  also  upon  pain  that  every  person 
so  oflending  shall  forfeit  for  every  such  offence  I2d,  tohe  levied 
by  the  churchwardens  of  the  parish  where  such  offence  shall  be 
done,  to  the  use  of  the  poor  of  the  same  parish,  of  the  goods  and 
lands  of  such  offender  by  way  of  distress.     §  14. 

AU  persons']  Femes  covert  as  well  as  othei*s.     Gibs.  291, 

Except  dissenters  qualified  by  the  act  of  toleration,  who  resort 
to  some  congregation  of  religious  worship  allowed  by  that  act. 
1  ^.  c.  18.  §  2.  16.  [And  persons  who  shall  take  the  oaths  and 
come  to  some  congregation  or  place  of  religious  worship  permit- 
ted to  Roman  catholics  by  31  G.  3.  c.  32.  §  9.]  ' 

But  they  who  repair  to  no  place  of  public  worship,  are  still 
punishable  as  before  that  act  [or  the  31  G.  3.  c.  32.]  And  if  the 
churchwardens  shall  happen  to  present  a  person,  who  possibly 
may  go  to  some  other  place ;  the  proof  thereof  rests  upon  the 
person  presented,  and  die  absenqe  from  church  justifies  the  pre- 
sentment    Gibs,  96^. 

Having  no  kewfid  or  reasonable  excuse]  In  the  case  of  Elizabeth 
Dorma'y  an  exception  was  taken  to  the  indictment,  because  these 
words  were  omitted,  not  having  any  UmfuL  or  reasonable  excuse  ; . 
but  it  was  agreed  by  all,  that  Siese  words  are  to  come  in  on  the 
other  side,  and  need  not  be  put  into  the  indictment.     Gibs*  291 . 

To  their  parish  church]  If  one  goes  to  a  customary  chapel 
within  the  parish,  it  is  a  good  excuse ;  but  this  must  be  pleaded. 
Gibs.  292. 

If  the  plea  in  the  spiritual  court  be,  that  this  is  not  his  parish 
church,  and  they  refuse  the  plea,  a  proliibition  will  be  granted  : 
because  that  court  cannot  intermeddle  with  the  precincts  of  pa- 
rishes.    Gibs.  292. 

Or  upon  7'eafionable  let  thereof  to  some  usual  place  where  common 
prayer  and  such  service  of  God  shall  be  used  in  such  time  of  let]  By 
the  common  law  or  practice  of  the  church  of  England,  no  person 
can  be  duly  discharged  from  attending  his  own  parish  churchy 
or  warranted  in  resorting  to  another,  unless  he  be  first  duly  li- 
censed by  his  ordinary,  who  is  the  proper  judge  of  the  reason- 
r  234  ]  ableness  of  his  request,  and  grants  him  letters  of  licence  under 
seal,  to  be  exhibited  {as  there  shall  be  occasion)  in  proof  of  his 
discharge.  Which  licences  are  very  common  in  our  ecclesiasti- 
cal records.     Gibs.  2^1. 

And  there  to  abide  orderly  and  sobaiy]  It  is  not  enough  to 
come,  unless  he  also  abide ;  nor  enough  to  abid.e  when  ne  is 
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come,  unless  he  come  so  as  to  be  present  at  die  several  parts  of 
divine  service,  and  also  remain  there  throaffhout  orderly  and 
soberly :  the  clause  being  penned  conjunctively,  and  so  the  guilt 
and  forfeiture  incurred  by  the  violation  of  any  one  branch. 
Gibs.  292. 

Among  the  constitutions  of  Egbert,  archbishop  of  York,  one 
is,  that  whilst  the  minister  is  officiating,  if  any  person  shall  go 
out  of  the  church,  he  shall  be  excommunicated;  and  this  is  tak^i 
from  a  canon  of  the  fourth  council  of  Carthage.     Gibs*  964. 

[No  man  shall  be  molested  for  any  of  the  above  offences,  except 
he  be  indicted  at  the  next  general  sessions  of  oyer  and  terminer 
or  of  assize,  held  next  after  any  offence  committed.  5^6  Ed.  6. 
c.  1.  $9,  1  ELc.2.  $20.] 

And  all  archbishops  and  bishops,  and  every  of  their  chancel- 
lors, commissaries,  archdeacons,  and  other  ordinaries  having  any 
peculiar  ecclesiastical  jurisdiction,  shall  have  power  to  inquire 
hereof  in  their  visitation,  synods,  and  elsewhere  within  theit* 
jurisdiction,  at  any  other  time  and  place,  and  to  take  accusation, 
and  informations  of  all  aiid  every  the  things  above  mentioned, 
done,  committed,  or  perpetrated  within  the  limits  of  their  juris- 
dictions ;  and  to  punish  the  same  by  admonition,  excommunica- 
tion, sequestration,  or  deprivation,  and  other  censures  and  process, 
in  like  form  as  heretofore  hath  been  used  in  like  cases  by  the 
queen's  ecclesiastical  law.  §  23. 

And  the  justices  of  assize  shall  have  power  to  inquire  of,  hear 
and  determine  tlie  same  at  the  next  assizes;  and  to  make  process 
for  execution,  as  they  may  do  against  any  person  being  indicted 
before  them  of  trespass,  or  lawfully  convicted  thereof.  And 
every  archbishop  and  bishop  may  at  his  liberty  and  pleasure 
join  and  associate  himself  to  the  justices  of  assize,  for  the  inquiring 
of,  hearing,  and  determining  the  same*  §  17,  18, 19. 

And  afl  mayors,  bailiffs,  and  other  head  officers,  of  cities, 
boroughs,  and  towns  corporate  to  which  justices  of  assize  do  not 
commonly  repair,  shall  have  power  to  inquire  of,  hear  and  de- 
termine the  same  yearly  within  fifteen  days  after  the  feast  of 
Easter  and  St.  Michael  the  archangel ;  in  like  manner  and  fonn 
as  the  justices  of  assize  may  do.     §  22. 

Also  by  the  3  c7.  c.  4.  If  any  subject  of  this  realm  shall  not 
repair  eveiy  Sunday  to  some  church,  chapel,  or  usual  place 
appointed  tor  conmion  prayer,  and  there  hear  divine  service, 
according  to  the  said  statute  of  the  1  EL  c.  2.  it  shall  be  lawful 
for  one  justice  of  the  peace,  on  proof  to  him  made  by  confession 
or  oath  of  witness,  to  call  the  party  before  him ;  and  if  he  shall  not 
make  a  sufficient  excuse  and  due  proof  thereof  to  the  satisfaction  [  235  ] 
of  such  justice,  he  shall  give  warrant  to  the  churchwarden  of  the 
parish  where  liie  party  shall  dwell,  to  levy  V2d.  for  every  such 
default  by  distress  and  sale :  and  in  default  of  distress,  shall  com- 
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On  pain  of 
201.  a, 
month. 


mit  him  to  prison  till  payment  be  made :  which  forfeiture  shall 
be  to  the  use  of  the  poor  of  the  parish  where  the  offender  shall 
be  resident  at  the  time  of  the  offence  committed.  Provided,  that 
no  man  be  impeached  upon  this  clause,  except  he  be  called  in 

auestion  for  his  said  defiiult  within  one  month  next  after  the 
e&ult  made :  And  that  no  man  being  punished  according  to 
this  branch,  shall  for  the  same  offence  be  punished  by  the  forfeiture 
o[l2d.on  the  statue  of  the  first  of  Elizabeth.  §  27,  28,  29. 

And  provided,  that  whatsoever  persons  shall  for  their  ofiences 
first  receive  punishment  of  the  ordinary,  having  a  testimonial 
thereof  under  the  ordinary  seal,  shall  not  for  the  same  offence 
eftsoons  be  convicted  before  the  justices ;  and  likewise  receiving 
for  the  said  oflence  punishment  first  by  the  justices,  shall  not  for 
the  same  offence  eftsoons  receive  punishment  of  the  ordinary. 
1  EL  c.  2.  §  245. 

4.  By  the  23  El.  c.  1.  $5.  Every  person  above  the  age  of 
sixteen  years,  which  shall  not  repair  to  some  church,  chapel,  or 
usual  place  of  common  prayer,  but  forbear  the  same  contrary  to 
the  1  EL  c,  2.,  and  be  thereof  lawfiilly  convicted,  shall  forfeit  to 
the  queen  20/.  a  month. 

And  there  are  many  r^ulations  concerning  the  same,  by  tliat, 
and  by  several  subsequent  statutes ;  which  beuig  chiefly  intended 
against  popish  recusants,  are  more  properly  treated  of  under  the 

title  11:^  opetp  XV.  And  by  the  toleration  act,  the  same  shall 
not  extend  to  qualified  protestant  dissenters :  See  S)t00tttttr^» 
I.  2,  But  no  papist,  or  popish  recusant,  shall  have  any  benefit 
by  the  said  act  of  toleration.  [But  by  the  SI  G.  S.  c.  32.  Roman 
catholics  who  shall  take  the  oath  and  subscribe  the  declaration 
thereby  prescribed,  are  exempted  from  several  penalties  to  which 
they  were  before  subject ;  for  which  see  title  |0ap^rp*] 

And  bv  the  23  EL  c.  I.  Every  person  which  usually  on  the 
Sunday  snail  have  in  his  house  divine  service  which  is  established 
by  the  law  of  this  realm,  and  be  thereat  himseflf  usually  or  most 
commonly  present,  and  shall  not  obstinately  refiise  to  come  to 
church :  and  shall  also  four  times  in  the  year  at  least  be  present 
at  the  divine  service  in  the  church  of  the  parish  where  he  shall 
be  resident,  or  in  some  other  common  church  or  chapel  of 
ease,  shall  not  incur  the  said  penalty  of  20/.  a  month  for  not  re- 
pairing to  church,  $  12. 

[By  31  G.  3.^:.  32.  $9.  all  laws  made  for  fi'equenting  divine 
service  on  Sundays  are  confirmed  unless  such  persons  frequent  a 
legal  dissenting  congregation.] 

5.  By  the  3J.C.5.  No  recusant  convict  shall  practise  law  or 
On  pain  of  physic,  nor  shall  be  judge  or  minister  of  any  court,  or  bear  any 
being  dis-  military  office  by  land  or  sea :  and  shall  forfeit  for  every  offence 
"^'h!!?*"    100/. :  and  shall  also  be  disabled  to  be  executor,  administrator,  or 
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6.  Bj/  the  3  J,  c.  4.  Every  person  who  shall  retain  in  his  service^  Penalty  of 
or  shall  relieve,  keep,  or  harbour  in  his  house  any  servant,  so-  *>*^"""« 
joumer,  or  stranger,  who  shall  not  repair  to  church,  but  shall  sant 
forbear  for  a  month  together,  not  having  reasonable  excuse,  shall 

forfeit  10/.  for  every  month  he  shall  continue  in  his  house  such 
person  so  forbearing:  And  the  justices  of  the  peace  in  their 
sessions  may  hear  and  determine  the  same.  $  32,  33.  36. 

7.  But  hf  the  1  J.  c.  4?.  A  recusant  conforming  himself  shall  B^cusant 
be  discharged  of  all  penalties,  which  he  might  omerwbe  sustain  i^g.^'™* 
by  reason  of  his  recusancy.     §  2.  (p) 

II.  Establishment  of  tfie  book  of  common  prayer* 

1.  Art.  20.  The  church  hath  power  to  decree  rites,  or  cere-  P<wrerof 
monies,  that  are  not  contnoy  to  God's  word.  ^^ 

Art.  34.     It  is  not  necessary  that  traditions  and  ceremonies  rites  and 
be  in  all  places  one,  or  utterly  like ;  for  at  all  times  they  have  ceremonies. 
been  divers,  and  may  be  changed  according  to  the  diversity  of 
countries,  times,  and  men's  manners :  so  that  nothing  be  ordained 
against  God's  word.     Whosoever  through  his  private  judgment, 
willingly  and  purposely  doth  openly  break  the  traditions  and 
ceremonies  of  die  church,  which  be  not  repugnant  to  the  word  of 
God,   and  be  ordained  and  approved  by  common   authority; 
ouffht  to  be  rebuked  openly  (that  other  may  fear  to  do  the  like), 
as  Ihe  that  offendeth  against  the  common  order  of  the  church, 
and  hurteth  the  authority  of  the  magistrate,  and  woundeth  the  • 
consciences  of  weak  brethren.      Every  particular  or  national 
church,  hath  authority  to  ordain,  change,  and  abolish  ceremonies 
or  rites  of  the  church,  ordained  only  by  man's  authority;  so  that 
all  things  be  done  to  edifying. 

Can.  6.  Whoever  shall  M&m,  that  the  rites  and  ceremonies 
of  the  church  of  England  by  law  established,  are  wicked,  anti- 
christian,  or  superstitious;  or  such  as,  being  commanded  by 
lawful  authority,  men  who  are  zealously  and  godly  affected  may 
not  with  any  good  conscience  approve  them,  use  them,  or  as  [  ^37  ] 
occasion  requireth  subscribe  unto  them :  let  him  be  excommu- 
nicated ipso  facto^  and  not  restored  until  he  repent,  and  publicly 
revoke  such  his  wicked  errors. 

2.  In  the  more  early  ages  of  the  church,  every  bishop  had  a  Liturgy  lie- 
power  to  form  a  liturgy  for  his  own  diocese;  and  if  he  kept  to  ^^p^*^^ 
the  analogy  of  faith  and  doctrine,  all  circumstances  were  left  to  ^^. 

his  own  discretion.  Afterwards  the  practice  was,  for  the  whole 
province  to  follow  the  service  of  the  metropolitan  church;  which 
also  became  the  general  rule  of  the  church :  And  this  Lindwood 


(p)  In  what  respects  these  acts  are  mitigated,  see  tiUes  fl)u90nitfr0, 
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acknowledgeth  to  be  the  common  law  of  the  church ;  and  inti- 
mates, that  the  use  of  several  services  in  the  same  province  (as 
vfBS  here  in  England)  was  not  to  be  warranted  but  by  long  cus- 
tom,    Gibs.  259. 

The  Latin  services,  as  they  had  been  used  in  England  before, 
continued  in  all  king  Henry  the  eighth's  reign,  without  any 
alteration :  save  some  rasures  of  collects  for  the  pc^e,  and  for 
the  office  of  Thomas  Becket  and  of  some  other  saints,  whose 
days  were  by  the  king's  injunctions  no  more  to  be  observed; 
but  those  rasures  or  deletions  were  so  few,  that  the  old  mass 
books,  breviaries,  and  other  rituals,  did  still  serve  without  new 
impressions.  Gibs.  259. 
Actofani-  3.  In  the  second  year  of  king  Edward  the  sixth,  a  liturgy  was 
titog  E.^.    established  by  the  statute  of  the  2  4-  S  Ed.  6.  c.  1.  as  followeth : 

Where  of  long  time  there  hath  been  had  in  this  realm  of  Eng- 
land and  in  Wales^  divers  forms  of  common  prayer,  commonly 
called  the  service  of  the  church,  that  is  to  say,  the  use  of  Sajnm^ 
of  Yorkj  of  Bangor^  and  of  Lincoln ;  and  besides  the  same,  now 
of  late  much  more  divers  and  sundiy  forms  and  fashions  have 
been  used  in  the  cathedral  mid  parish  churches  of  England  and 
Wales,  as  well  concerning  the  mattens  or  morning  prayer,  and 
the  evensong,  as  also  concerning  the  holy  communion  commonly 
called  the  mass,  with  divers  and  sundry  rites  and  ceremonies 
concerning  the  same,  and  in  the  administration  of  other  sacra- 
ments of  the  church ;  and  albeit  the  king,  by  the  advice  of  his 
councQ,  hath  hitherto  divers  times  assayed  to  stay  innovations  or 
new  rites  concerning  the  premises,  yet  the  same  hath  not  had 
such  good  success  as  his  highness  required  in  that  behalf;  where- 
upon his  highness  being  pleased  to  bear  with  the  frailty  and 
weakness  of  nis  subjects  in  that  behalf;  of  his  great  clemency 
hath  not  only  been  content  to  abstain  from  punisnment  of  those 
that  have  ofrcnded  in  that  behalf,  but  also*to  the  intent  a  uni- 
form, quiet,  and  godly  order  should  be  had  concerning  the  pre- 
[  238  ]  mises,  hath  appointed  die  archbishop  of  Canterbury,  and  certain 
.  other  of  the  most  learned  and  discreet  bishops  and  other  learned 
men  of  this  realm,  having  respect  to  the  most  sincere  and  pure 
christian  religion  tau^t  by  the  scripture,  as  to  the  usages  in 
the  primitive  church  to  draw  and  make  one  convenient  ana  meet 
order,  rite,  and  fashion  of  common  and  open  prayer  and  admini- 
stration of  the  sacraments  to  be  had  and  used  in  his  majesty's 
realm  of  England  and  in  Wcdes ;  the  which,  by  the  aid  of  the 
Holy  Ghost,  with  one  uniform  agreement  is  of  them  concluded, 
set  rorth  and  delivered  in  a  book  entitled,  '^  JTie  book  of  common 
**  prayer  and  administration  of  the  sacraments  and  other  rites  and 
**  ceremonies  of  the  church,  after  the  use  of  the  church  of  England.** 
Wherefore  the  lords  spiritual  and  temporal,  and  the  commons, 
in  this  present  parliament  assembled,  considering  as  well  the 


most  godly  Iravel  of  the  king's  highness  herein,  as  the  godly 
prayers,  orders,  rites,  and  ceremonies  in  the  said  book  mention-* 
ed,  and  the  considerations  of  altering  those  things  which  be 
altered,  and  retaining  those  things  which  be  received  in  the  said 
book,  and  also  the  honour  of  Grod,  and  great  quietness  which  by 
the  grace  of  God  shall  ensue  upon  the  one  and  uniform  rite  and 
order  in  such  common  prayer  and  rites  and  external  ceremonies 
to  be  used  throughout  England  and  Wales,  do  give  to  his  highness 
most  hearty  and  lowly  thanks  for  the  same,  and  humbly  pray 
that  it  may  be  enacted  by  his  majesty  with  the  assent  of  the  lords 
and  commons  in  parliament  assembled.  That  all  and  singular 
ministers  in  any  cathedral  or  parish  church,  or  other  place  within 
this  realm,  shall  be  bounden  to  say  and  use  the  mattens,  even- 
song, celebration  of  the  Lord's  supper  commonly  called  the  mass, 
and  administration  of  each  the  sacraments,  and  all  their  ccHQmon 
and  open  prayer,  in  such  order  and  form  as  is  mentioned  in  the 
same  book,  and  none  other,  or  otherwise. 

And  by  the  same  act  divers  regulations  were  made,  to  establish 
the  said  book ;  which  are  yet  in  force,  not  for  the  establishment 
of  that  book,  but  for  die  establishment  of  the  present  book  of 
common  prayer  injoined  by  the  act  of  uniformity  of  the  IS  & 
14  C  2.  and  which  therefore  remain  to  be  inserted  in  their  due 
course.  For,  that  I  may  observe  it  once  for  all ;  the  regulations 
made  by  the  several  acts  of  uniformity  for  the  establishing  of  the 
several  respective  liturgies,  are  all  brought  over  and  inforced  bv 
the  last  act  of  uniformity  for  the  establishing  of  the  present  book 
of  common  prayer,  by  this  clause  following,  viz. 

The  several  good  Jaws  and  statutes  of  this  realm,  which  have 
been  formerly  made,  and  are  now  in  force,  for  the  uniformity  of 
prayer  and  administration  of  the  sacraments,  s\iall  stand  in  full 
force  and  strength  to  all  intents  and  purposes  whatsoever,  for 
the  establishing  and  confirming  of  the  said  book  hereinbefore  [  239  ] 
mentioned  to  be  joined  and  annexed  to  this  act;  and  shall  be 
applied,  practised,  and  put  in  ure  for  the  punishing  of  all  offences 
contrary  to  the  said  laws,  with  relation  to  the  book  aforesaid,  and 
no  other.     13  &  14  C.  2.  c,  4.  §  24. 

And  by  the  SS^^  Ed.  6.  c.lO.  All  books  called  antiphoners, 
missals,  grailes,  processionals,  manuals,  legends,  pies,  portuasses^ 
primers  in  Latin  and  English,  couchers,  journals,  ordinals,  or 
other  books  of  writings  whatsoever  heretofore  used  for  the  service 
of  the  church,  written  or  printed  in  the  English  or  Latin  tongue» 
other  than  such  as  shall  be  set  forth  by  the  king's  majesty,  snail 
be  clearly  and  utterly  abolished,  extinguished,  and  forbidden  for 
ever  to  be  used  or  kept  in  this  realm  or  elsewhere  in  any  of  the 
king's  dominions.     $  1. 

And  if  any  person  or  persons,  bodies  politic  or  corporate,  tiiat 
shall  have  in  his  or  their  custody  any  the  books  or  writings  of 
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the  sorts  aforesaid,  and  do  not  before  the  last  day  of  June  next 
ensuing,  deliver  or  cause  to  be  delivered,  all  and  every  the  same 
books  to  the  mayor,  bailiff,  constable,  or  churchwardens  of  the 
town  where  such  books  then  shall  be,  (to  be  by  them  delivered 
over  openly  within  three  months  next  following  after  the  said 
delivery,  to  the  archbishop,  bishop,  chancellor,  or  commissary  of 
the  same  diocese,  to  the  intent  that  they  cause  them  immediately 
after  either  to  be  openly  burned,  or  otherwise  defaced  and  de- 
stroyed :)  he  shall  for  every  such  book  or  books  willingly  retained 
in  hands  or  custody,  and  not  delivered  as  aforesaid  after  the  said 
last  day  of  June,  and  be  thereof  lawfully  convict,  forfeit  to  the 
king  for  Uie  first  offence  205«,  and  for  the  second  offence  4/.,  and 
for  the  third  offence  shall  suffer  imprisonment  at  the  king's  will. 

And  if  any  mayors,  bailiffs,  constables,  or  others,  do  not  within 
three  months  after  receipt  of  the  same  books,  deliver  or  cause  to 
be  delivered  such  books  so  by  them  received,  to  the  archbishop, 
bishop,  chancellor,  or  commissaries  of  their  diocese ;  and  if  the 
said  archbishop,  bishop,  chancellor,  or  commissaries  do  not  within 
forty  days  after  the  receipt  of  such  books,  bum,  deface,  and  de- 
stroy, or  cause  to  be  burned,  defaced,  or  destroyed  the  same 
books,  and  every  of  them ;  they  and  eveiy  of  them  so  offending 
shall  forfeit  to  the  king,  being  diereof  lawfully  convict,  40/.  The 
one  half  of  all  which  forfeitures  shall  be  to  any  of  the  king's  sub- 
jects that  will  sue  for  the  same  in  any  of  the  king's  courts  of 
record.     §  3. 

And  as  well  justices  of  assize  in  their  circuits,  as  justices  of  the 
peace  within  the  limits  of  their  commission  in  the  general  sessions, 
shall  have  power  to  inquire  of,  hear,  and  determine  the  same ;  in 
such  form  as  they  may  do  in  other  such  like  cases.  §  4. 
r  24,0  ]  Provided,  that  any  person  may  use,  keep,  and  have  any  pri- 
mers in  the  English  or  Latin  tongue,  set  forth  by  king  Henry 
the  eighth ;  so  that  the  sentences  of  invocation  or  prayer  to  saints 
in  the  same  primers  be  blotted,  or  clearly  put  out  of  the  same. 
§6. 
Aetof  uni.  4..  Thus  stood  the  liturgy  until  the  5th  year  of  king  Edward 
ti^e5£(L6  ^^®  sixth.  But  because  some  things  were  contained  in  that 
liturgy,  which  shewed  a  compliance  with  the  superstition  of  those 
times,  and  some  exceptions  were  taken  to  it  by  some  learned 
men  at  home,  and  by  Calvin  abroad,  therefore  it  was  reviewed, 
in  which  Maitin  Bucer  was  consulted,  and  some  alterations  were 
made  in  it,  which  consisted  in  adding  the  general  confession  and 
absolution ;  and  the  communion  to  begin  with  the  ten  command- 
ments. The  use  of  oil  in  confirmation  and  extreme  unction  were 
left  out,  and  also  prayers  for  souls  departed,  and  what  tended  to 
a  belief  of  Christ's  real  presence  in  the  eucharist.  And  this 
liturgy,  so  reformed,  was  established  by  the  act  of  the  5  Ed,  6.  as 
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followeth :  —  Because  there  hath  risen  in  the  use  and  exercise  of 
common  service  in  the  church  heretofore  set  forth,  divers  doubts 
for  the  fashion  and  manner  of  the  ministration  of  the  same,  rather 
by  the  curiosity  of  the  minister  and  mistakers,  than  of  any  other 
worthy  cause  :  therefore,  as  well  for  the  more  plain  and  manifest 
explanation  thereof,  as  for  the  more  perfection  of  the  said  order 
of  common  service,  the  king,  with  the  assent  of  the  lords  and 
commons  in  parliament  assembled,  hath  caused  the  aforesaid 
order  of  common  service,  intitled  the  book  of  common  prayer,  to 
be  faithfully  and  godly  perused,  explained,  and  made  fully  per- 
fect, and  hath  annexed  and  joined  it  so  explained  and  perfected 
to  this  statute :  adding  also,  a  form  and  manner  of  making  and 
consecrating  of  archbishops,  bishops,  priests,  and  deacons,  to  be 
of  like  force,  authority,  and  value,  as  the  same  like  aforesaid 
book  intitled  the  book  of  common  prayer  was  before ;  and  with 
the  same  clauses  of  provisions  and  exceptions  to  all  intents  and 
purposes  as  by  the  act  of  the  2  &  S  Ed.  6.  c.l,  was  limited  and 
expressed  for  the  unifoimity  of  service  and  administration  of  the 
sacraments  throughout  the  realm,  upon  such  several  pains  as  in 
the  said  act  is  expressed.  And  the  said  former  act  to  stand  in 
full  force  and  strength  to  all  intents  and  constructions,  and  to  be 
applied,  practised,  and  put  in  ure  to  and  for  the  establishing  of 
the  book  of  common  prayer  now  explained  and  hereunto  an- 
nexed, and  also  the  said  form  of  making  archbishops,  bishops, 
priests,  and  deacons  hereunto  annexed,  as  it  was  for  the  former 
book.     5  816  Ed.  6.  c.  1.  §  5. 

This  liturgy  was  abolished  by  queen  Mary ;  who  having  called 
in  and  destroyed  the  aforesaid  rased  books  of  king  Henry  the  [  241  ] 
eighth,  required  all  parishes  to  furnish  themselves  with  new  com- 
plete b€k)ks,  and  enacted  that  the  service  should  stand  as  it  was 
most  commonly  used  in  the  last  year  of  the  reign  of  the  said 
king  Henry  the  eighth.     Gibs.  259. 

And  for  a  month  or  more  after  queen  Mary's  death,  the  ser- 
vice continued  as  before,  nothing  being  forbidden  but  the  ele- 
vation; but  on  the  27th  day  of  December  following,  queen  Eliza- 
beth set  forth  a  proclamation,  to  charge  and  command  all  manner 
of  her  subjects,  as  well  those  that  be  called  to  the  ministry  of  th6 
church,  as  all  others,  that  they  do  forbear  to  preach  or  teach,  or 
to  give  audience  to  any  manner  of  doctrine  or  preaching,  other 
than  to  the  gospels  ana  epistles,  commonly  called  the  gospel  and 
epistle  of  the  day,  and  to  the  ten  commandments  in  the  vulgar 
tongue,  without  exposition  or  addition  of  any  manner  of  sense  or 
meaning  to  be  applied  or  added  5  or  to  use  any  other  manner  of 
public  prayer,  rite,  or  ceremony  in  the  church,  but  that  which  is 
already  used,  and  by  law  received,  or  the  common  litany  used  at 
this  present  in  her  majesty's  own  chapel,  and  the  Lord's  prayer 
and  the  creed  in  English ;  until  consultation  may  be  had  by  par- 
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liament,  by  her  majesty  and  her  three  estates  of  this  realm,  for 
the  better  conciliation  and  accord  of  such  causes,  as  at  this  pre- 
sent are  moved  in  matters  and  ceremonies  of  religion.  Gibs.  267 f 
268. 
Act  of  am-  5.  After  which,  in  the  first  year  of  the  same  queen,  a  liturgy 
^Teu«.  ^**  established  by  act  of  parliament  of  the  1  EL  c.  2.  in  this  wise : 
—  Be  it  enacted,  by  the  queen's  highness,  with  the  assent  of  the 
lords  and  commons  in  this  present  parliament  assembled,  that  all 
ministers  in  any  cathedral  or  parish  church,  or  other  place,  shall 
be  bounden  to  say  and  use  the  mattens,  evensong,  celebration  of 
the  Lord's  supper,  and  administration  of  each  of  the  sacraments, 
and  all  the  common  and  open  prayer,  in  such  order  and  form  as 
is  mentioned  in  the  book  authorized  by  parliament  in  the  5Sc6 
Ed.  6.  with  one  alteration  or  addition  of  certain  lessons  to  be 
used  on  every  Sunday  in  the  year,  and  the  form  of  the  litany 
altered  and  corrected^  and  tim  sentences  only  added  in  the  delivery 
of  the  sacrament  to  the  communicants,  and  none  other  or  other- 
wise. And  there  was  a  proviso,  that  such  ornaments  of  the 
church,  and  of  the  ministers  thereof  shall  be  retained  and  used, 
as  was  in  this  church  of  England  hw  authority  of  parliament  in 
the  second  year  of  the  reign  of  king  Edward  the  sixth,  until  other 
order  shall  be  taken  therein  by  the  authority  of  the  queen's  majesty, 
with  the  advice  of  her  commissioners  appointed  and  authorised 
£  242  ]  under  the  great  seal  of  England  for  causes  ecclesiastical,  or  of 
the  metropolitan  of  this  realm. 

Of  the  lords  and  commons']  It  was  not  said  lords  spiritual,  in 
this  or  either  of  the  former  acts ;  because  all  the  bishops  present 
dissented.     Gibs.  268. 

The  form  of  the  litany  altered  and  corrected]  By  the  omission 
of  the  iAsxxsi&yfrom  the  tyranny  of  the  bishop  of  Rome  and  all  his 
detestable  enormities ;  which  had  been  in  Uie  2d  and  in  the  5th 
of-Ed.6.    Gibs.  268. 

Two  sentences  only  added  in  the  delivery  of  the  sacramenf]  Of 
the  two  forms  now  used  at  the  delivery  of  the  bread  and  wine, 
the  first  part  of  each  (to  the  word  life  inclusive)  was  in  the  book 
of  the  second  year  of  king  Edward  the  sixth,  but  not  the  second 
part ;  but  in  the  book  of  the  fifth  year  was  the  second  part,  with- 
out die  first :  and  the  alteration  made  by  virtue  of  this  act,  was 
the  inserting  of  both  as  they  now  stand.     Gibs.  268. 

Order  shall  be  taken  by  aidhority  of  the  queen's  majesty,  with  the 
advice  of  her  commissioners']  Two  years,  afterwards,  by  virtue  of 
this  clause,  the  queen  issued  her  commission  to  the  archbishop 
and  three  others,  to  peruse  the  order  of  the  lessons  throughout 
the  whole  year,  and  to  cause  some  new  calendars  to  be  imprinted ; 
which  were  finished  and  sent  to  the  several  bishops  to  see  them 
observed  in  their  dioceses  in  the  month  of  February  1560. 
Gibs,  268. 


By  Can.  S6.  of  the  canons  in  J603;  No  person  shall  be  re- 
ceived into  the  ministry,  nor  admitted  to  any  ecclesiastical  living, 
nor  suffered  to  preach,  to  catechize,  or  be  a  lecturer  or  reader  of 
divinity  in  any  place ;  except  he  shall  first  subscribe  (amongst 
others)  to  this  article  following;  That  the  book  of  common 
prayer,  and  of  ordering  of  bishops,  priests  and  deacons,  con- 
taineth  in  it  nothing  contrary  to  the  word  of  God,  and  that  it 
may  be  lawfully  used,  and  that  he  himself  will  use  the  form  in 
the  said  book  prescribed,  in  publick  prayer  and  administration 
of  the  sacraments,  **  and  none  other." 

And  by  Can.  56.  of  the  same  canons ;  Every  minister,  being 
possessed  of  a  benefice  that  hath  cure  and  charge  of  souls, 
although  he  chiefly  attend  to  preaching,  and  hath  a  curate  under 
him  to  execute  the  other  duties  which  are  to  be  performed  for  him 
in  the  church,  and  likewise  every  other  stipendiary  preacher  that 
readeth  any  lecture,  or  catechizeth,  or  preacheth  in  any  church 
or  chapel,  shall  twice  at  the  least  every  year  read  himself  the 
divine  service  upon  two  several  Sundays  publicly  and  at  the  usual 
times,  both  in  the  forenoon  and  afternoon  in  the  church  which 
he  so  possesseth,  or  where  he  readeth,  catechizeth  or  preach- 
eth as  is  aforesaid,  and  shall  likewise  as  often  in  every  vear  [  245  ] 
administer  the  sacraments  of  baptism  (if  there  be  any  to  be  oap- 
tized),  and  of  the  Lord's  supper,  in  such  manner  and  form,  and 
with  the  observation  of  all  such  rites  and  ceremonies  as  are  pre- 
scribed by  the  book  of  common  prayer  in  that  behalf:  which  if 
he  do  not  accordingly  perform,  men  shall  he  that  is  possessed  of 
a  benefice  (as  before)  be  suspended ;  and  he  that  is  but  a  reader, 
preacher,  or  catechizer,  be  removed  from  his  place  by  the  bishop 
of  the  diocese ;  until  he  or  they  shall  submit  themselves  to  per- 
form all  liie  said  duties,  in  such  manner  and  sort  as  before  is 
prescribed. 

Afiier  the  passing  of  these  canons,  king  James  in  the  first  year 
of  bis  reign,  by  virtue  of  the  aforesaid  proviso  in  the  1  M.  c.^. 
upon  the  conference  held  before  the  king  himself  at  Hampton 
Court,  gave  directions  to  the  archbishop  and  other  high  commis- 
sioners, to  review  the  common  prayer  book ;  and  they  did  make 
several  material  alterations  and  enlargements  of  it,  as  in  the  ofiice 
of  private  baptism,  and  in  several  rubricks  and  other  passages, 
and  added  five  or  six  new  prayers  and  thanks^vings,  and  all 
diat  part  of  the  catechism  which  contains  the  doctrine  of  the 
sacraments.  And  yet  the  powers  specified  in  that  proviso  seem 
not  to  extend  to  the  queen's  heirs  and  successors,  but  to  be  only 
lodged  personally  in  tne  queen ;  yet  the  book  of  common  prayer 
so  altered,  stood  in  force  firom  the  first  year  of  king  James  to  the 
fourteenth  of  Charles  the  second.     Wats.  c.5l. 

And  it  is  to  be  observed,  that  the  liturgy  of  the  13  &  14?  C  2, 
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18  not  the  same  with  that  which  the  aforesaid  canons  do  refer  to ; 

so  that  so  far  forth  the  said  canons  as  to  this  matter  ore  not  now 

in  force. 

Actof  uni-       6.  In  the  pre&ce  to  the  book  of  common  prayer,  concerning 

Aris«ri4  *^®  service  of  the  churchy  (which  was  also  nearly  the  same  in  the 

C.  3,.  2d  and  in  the  5th  oi  Ed.  6,) — There  was  never  any  thing  by 

the  wit  of  man  so  well  devised,  or  so  sure  established,  which  in 

continuance  of  time  hath  not  been  corrupted ;  as  among  other 

things,  it  may  plainly  appear  by  the  common  prayers  in  the 

church,  commonly  called  divine  service.     The  first  original  and 

Sound  whereof,  if  a  man  would  search  out  by  the  ancient 
liers,  he  shall  find  that  the  same  was  not  ordained  but  of  a 
moA.  purpose,  and  for  a  great  advancement  of  godliness.  For 
Uiey  so  ordered  the  matter,  that  all  the  whole  Bible  (or  the 
greatest  part  thereof)  should  be  read  over  once  every  year ;  in- 
tending thereby,  that  the  clergy,  and  especially  such  as  were 
ministers  in  the  congregation,  should  by  often  reading  and  medi- 
tation in  God's  word  be  stirred  up  to  godliness  themselves,  and 
be  more  able  to  exhort  others  by  wholesome  doctrine,  and  to 
r  244  1  coiifute  them  that  were  adversaries  to  the  truth ;  and  further, 
that  the  people,  by  dailv  hearing  of  holy  scripture  read  in  the 
church,  might  continually  profit  more  and  more  in  the  knowledge 
of  God,  and  be  the  more  inflamed  with  the  love  of  his  true 
religion. 

DMi  these  many  years  passed,  this  godly  and  decent  order  of 
the  ancient  fathers  hath  been  so  altered,  broken,  and  neglected, 
by  planting  in  uncertain  stories  and  legends^  with  multitude  of 
responds^  verses,  vfun  repetitions,  commemoratianSi  and  synodalsi 
that  commonly  when  any  book  of  the  Bible  was  begun,  after 
three  br  four  chapters  were  read  out,  all  the  rest  were  unread. 
And  in  this  sort  the  book  of  Isaiah  was  begun  in  advent,  and 
the  book  of  Grenesis  in  septuagesima ;  but  they  were  only  begun, 
and  never  read  through :  after  like  sort  were  other  books  of  holy 
scripture  used.  And  moreover,  whereas  St.  Paul  would  have 
such  language  spoken  to  the  people  in  the  church,  as  they  might 
understand  and  have  profit  by  hearing  the  same ;  the  service  in 
this  church  of  England  these  many  years  hath  been  read  in  Latin 
to  the  people,  which  they  understand  not ;  so  that  they  have 
heard  with  their  ears  only,  and  their  heart,  spirit,  and  mind  have 
not  been  edified  thereby.  And  ftirthermore,  notwithstanding 
that  the  ancient  fathers  have  divided  the  psalms  into  seven  por- 
tions, whereof  every  one  was  called  a  noctwm ;  now  of  late  time, 
a  few  of  them  have  been  daily  said,  and  the  rest  utterly  omitted. 
Moreover,  the  number  and  hardness  of  the  rules  called  the  pie^ 
and  the  manifold  changings  of  the  service,  was  the  cause  that  to 
turn  to  the  book  only  was  so  hard  and  intricate  a  matter,  that 


many  times  there  was  more  business  to  find  out  what  should  be 
read,  than  to  read  it  when  it  was  found  out. 

These  inconveniences  therefore  considered,  here  is  set  forth 
such  an  order,  whereby  the  same  may  be  redressed.  And  for  a 
readiness  in  this  matter,  here  is  drawn  out  a  kalendar  for  that 
purpose,  which  is  plain  and  easy  to  be  understood ;  whereof  (so 
much  as  may  be)  the  reading  of  holy  scripture  is  so  set  forth, 
that  all  things  shall  be  done  in  order,  without  breaking  one  piece 
from  another.  For  this  cause  be  cut  off  anthems,  responds, 
irwitatories,  and  such  like  things,  as  did  break  the  continual 
course  of  the  reading  of  the  scripture. 

Yet  because  there  is  no  remedy,  but  that  of  necessity  there  must 
be  some  rules,  therefore  certain  rules  are  here  set  forth :  which 
as  they  are  few  in  number,  so  they  are  plain  and  easy  to  be  un- 
derstood. So  that  here  you  have  an  order  for  prayer,  and  for 
the  reading  of  the  holy  scripture,  much  agreeable  to  the  mind 
and  purpose  of  the  old  fathers,  and  a  great  deal  more  profitable 
and  commodious,  than  that  which  of  late  was  used.  It  is  more 
profitable,  because  here  are  left  out  many  things,  whereof  some 
are  untrue,  some  uncertain,  some  vain  and  superstitious,  and 
nothing  is  ordained  to  be  read  but  the  very  pure  word  of  God,  [  245  ] 
the  holy  scriptures,  or  that  which  is  agreeable  to  the  same ;  and 
that  in  such  a  language  and  order  as  is  most  easy  and  plain  for 
the  understanding  both  of  the  readers  and  hearers.  It  is  alsa 
more  commodious,  both  for  the  shortness  thereof  and  for  the 
plainness  of  the  order,  and  for  that  the  rules  be  few  and  easy. 

And  forasmuch  as  nothing  can  be  so  plainly  set  forth,  but 
doubts  may  arise  in  the  use  and  practice  of  the  same ;  to  appease 
all  such  diversity  (if  any  arise),  and  for  the  resolution  of  all 
doubts  concerning  the  manner  how  to  understand,  do,  and  exe- 
cute the  things  contained  in  this  book,  the  parties  that  so  doubt, 
or  diversely  take  any  thing,  shall  alway  resort  to  the  bishop  of 
the  diocese,  who  by  his  discretion  shall  take  order  for  the  quiet- 
ing and  appeasing  of  the  same ;  so  that  the  same  order  be  not 
contrary  to  any  thing  contained  in  this  book.  And  if  the  bishop 
of  the  diocese  be  in  doubt,  he  may  send  for  the  resolution  thereof 
to  the  archbishop. 

And  although  it  be  appointed,  that  all  things  shall  be  read  and 
sung  in  the  church  in  the  English  tongue,  to  the  end  that  the  con- 
gregation may  be  thereby  edified ;  yet  it  is  not  meant,  but  that 
when  men  say  morning  and  evening  prayer  privately,  they  may 
say  the  same  in  any  -  language  that  they  themselves  do  under- 
stand. 

Stories  and  legends']  That  is,  concerning  the  lives  of  the  saints; 
of  whom  there  being  such  a  number  in  the  church  of  Rome, 
few  days  are  iree  from  the  stoties  and  legends  they  relate  of 
them.     Gibs.  263. 
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Respond]  'A  short  anthem  sung,  after  reading  three  or  four 
verses  of  a  chapter ;  after  which,  the  chapter  proceeds.  Gife.263. 
Commemorations]  The  service  of  a  lesser  holiday  falling  in  with 
a  greater.     Id. 

Si/nodals]  &)nstitutions  made  in  provincial  or  diocesan  synods, 
and  published  in  the  parish  churches.    Id, 

Nocium]  So  called  from  the  ancient  christians  rising  in  the 
night  to  perform  them.     Id* 

Pie]  A  table  to  find  out  the  service  belonging  to  each  day ; 
which  becomes  very  dif&cult,  by  the  coincidence  of  many  offices 
on  the  same  day.     Id. 

Invitatories]  3ome  text  of  scripture,  adapted  and  chosen  for 
the  occasion  of  the  day,  and  used  before  the  venite ;  which  also 
itself  is  called  the  invitatory  psalm.    Id. 

In  the  English  torque]  By  Art.  24.  It  is  a  thing  plainly  repug- 
nant to  the  word  of  God,  and  the  custom  of  the  primitive  church, 
to  have  publick  prayer  in  the  church,  or  to  minister  the  sacra- 
ments, in  a  tongue  not  understanded  of  the  people. 
[  2^6  ]  And  by  the 2  &  8  jB^ 6.  c.l.  it  is  provided,  that  it  shall  be 
lawful  to  any  man  that  understandeth  the  Greek,  Latin,  and 
Hebrew  tongue,  or  other  strange  tongue,  to  say  and  have  the 
prayers  of  mattens  and  evensong  in  Latin  or  any  such  other  tongue, 
saying  the  same  privately,  as  they  do  understand.     $  5.    . 

And  for  the  encouragement  of  learning  in  the  tongues,  in  the 
universities  of  Cambridge  and  Oxford,  it  shall  be  lawful  to  use 
and  exercise  in  their  common  and  open  prayer  in  their  chapels 
(being  no  parish  churches)  or  other  places  of  prayer,  the  mattens, 
evensong,  litany,  and  all  odier  prayers  (the  holy  communion,  com- 
monly called  the  mass,  excepted)  prescribed  in  the  said  book,  in 
Greek,  Latin  or  Hebrew.     $  6. 

And  by  the  13  &  14  C.  2.  c.  4.  it  is  provided,  that  it  shall  be 
lawful  to  use  the  morning  and  evening  prayer,  and  all  other 
prayers  and  service  prescribed  in  and  by  the  said  book,  in  the 
chapels  or  other  public  places  of  the  respective  coUeges  and  halls 
in  both  the  universities,  in  the  colleges  of  Westminster,  Win- 
chester, and  Eton,  and  in  the  convpcations  of  the  clergies  of 
either  province,  in  Latin.     $  18. 

And  by  the  same  statute,  the  bishops  of  Hereford,  St  David's, 
Asaph,  Bangor,  and  Llandafi^  and  their  successors,  shall  take 
order  that  the  said  book  be  translated  into  the  British  or  Welsh 
tongue,  to  be  used  in  Wales  where  the  Welsh  tongue  is  common- 
ly used ;  and  at  the  same  tiine  an  English  book  shall  be  had 
there  likewise,  that  such  as  understand  the  same  may  have 
recourse  thereunto,  and  such  as  do  not  understand  the  same  may 
by  conferring  both  tongues  together  the  sooner  attain  to  the 
knowledge  of  the  English  tongue.     $  2T. 

And  by  the  5  EL  c.  28.     Tw  bishops  are  in  like  manner  re- 


quired  to  cause  the  Old  and  New  Testament  to  be  translated  in- 
to Wekh,  and  to  have  one  English  and  one  Welsh  copy  in  every 
such  respective  place. 

By  the  13  &  14  C  2.  r.  4.  (which  is  the  last  act  of  uniformity) 
it  is  enacted  as  follows :  Whereas  by  the  neglect  of  ministers  in 
using  the  order  of  common  prayer  during  the  time  of  the  late 
troubles,  great  mischiefs  and  inconveniences  have  arisen ;  for  the 
prevention  thereof  in  time  to  come,  and  for  settling  the  peace  of 
the  church,  the  king  (according  to  his  declaration  of  the  five  and 
twentieth  of  October  1660)  granted  his  commission  under  the 
great  seal^  to  several  bishops  and  other  divines,  to  review  the 
book  of  common  prayer,  and  to  prepare  such  alterations  and  ad- 
ditions as  they  thought  fit  to  offer :  And  afterwards  the  convoca-  [  247  3 
tions  of  both  the  provinces  being  by  his  majesty  called  and 
assembled,  his  majesty  hath  been  pleased  to  authorize  and  require 
the  presidents  of  the  said  convocation,  and  other  the  bishops  and 
clergy  of  the  same,  to  review  the  said  book  of  common  prayer, 
and  the  book  of  the  form  and  manner  of  the  making  and  conse- 
crating of  bishops,  priests,  and  deacons ;  and  that  after  mature 
consicieration,  they  should  make  such  additions  and  alterations 
in  the  said  books  respectively,  as  to  them  should  seem  meet  and 
convenient,  and  should  exhibit  and  present  the  same  to  his  ma- 
jesty in  writing,  for  his  further  allowance  or  confirmation :  since 
which  time,  they  the  said  presidents,  bishops,  and  clergy  of  both 
provinces  have  accordingly  reviewed  the  said  books,  and  have 
made  some  alterations  to, the  same  which  they  think  fit  to  be  in- 
serted, and  some  additional  prayers  to  the  said  book  of  common 
prayer  to  be  used  upon  proper  and  emergent  occasions ;  and  have 
exhibited  and  presented  the  same  unto  his  majesty  in  writing  in 
one  book,  intitled  The  book  of  common  prayer  and  administra^ 
tion  of  the  sacraments  and  other  rites  and  ceremonies  of  the  churchf 
according  to  the  use  of  the  church  of  England;  together  with  the 
psalter  or  psalms  ofDavid^  appointed  as  they  are  to  be  sung  or  said 
in  churches ;  and  the  form  and  manner  of  makings  ordaining^  and 
consecrating  of  bi^iops^  jmestSy  and  deacons.  All  which  his  ma- 
jesty having  duly  considered,  hath  fully  approved  and  allowed 
the  same,  and  recommended  to  this  pi:esent  parlitunent,  that  the 
said  books  of  common  prayer,  and  of  the  form  of  ordination  and 
consecration  of  bishops,  priests,  and  deacons,  with  the  alter- 
ations and  additions  which  have  been  so  made  and  presented  to 
his  majesty  by  the  said  convocations,  be  the  book  which  shall  be 
appointed  to  be  used  by  all  that  officiate  in  all  cathedral  and  col- 
legiate churches  and  chapels,  and  in  all  chapels  of  colleges  and 
h^ls  in  both  the  universities,  and  the  colleges  of  Eton  and  Win- 
chester, and  in  all  parish  churches  and  chapels  throughout  the 
kingdom,  and  by  all  that  make  or  consecrate  bishops,  priests, 

21 
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or. deacons  in  any  of  the  said  places,  under  such  sanctions  and 
and  penalties  as  the  houses  of  parliament  shall  think  fit     §  1, 

Now  in  regard  that  nothing  conduceth  more  to  the  settling  of 
the  peace  of  the  nation,  nor  to  the  honour  of  our  religion  and  the 
propagation  thereof,  than  an  universal  agreement  in  the  public 
worship  of  God;  and  to  the  intent  that  every  person  within  this 
realm  may  certainly  know  the  rule  to  which  he  is  to  conform,  in 
public  worship  and  administration  of  sacraments  and  other  rites 
and  ceremonies  of  the  church  of  England,  and  the  manner  how, 
and  by  whom  bishops,  priests,  and  deacons  are  and  ought  to  be 
made,  ordained,  and  consecrated ;  be  it  enacted  by  the  king's 
t  248  ]  most  excellent  majesty,  by  the  advice  and  consent  of  the  lords 
spiritual  and  temporal,  and  of  the  commons,  in  this  present  parlia- 
ment assembled.  That  all  and  singular  ministers  in  any  cathedral, 
collegiate,  or  parish  church  or  chapel,  or  other  place  (^pvblic  wor- 
ship, shall  be  bound  to  say  and  use  the  morning  prayer,  evening 
prayer,  celebration  and  administration  of  both  the  sacraments, 
and  all  other  the  public  and  common  prayer,  in  such  m-der  and 
fot^m  as  is  mentioned  in  the  said  book,  intitled  as  aforesaid,  and 
annexed  and  joined  to  this  present  act ;  and  that  the  morning  and 
evening  prayers  therein  contained,  shall  upon  every  Lord's  day 
and  upon  all  other  days  and  occasions,  and  at  the  times  therein 
appointed,  be  openly  and  solemnly  read  by  all  and  every  minis- 
ter or  curate,  in  every  church,  chapel,  or  other  place  of  public 
worship  as  aforesaid.     §  2. 

Granted  his  commission  under  the  great  seal]  Which  bore  date 
March  25.  1661,  and  was  directed  to  twelve  bishops  and  twelve 
presbyterian  divines :  with  nine  assistants  on  each  side,  to  sup- 
ply the  places  of  the  principals,  when  they  should  be  occasionally 
absent.  In  virtue  of  which  commission,  the  commissioners  met 
frequently  at  the  Savoy,  and  disputations  were  held,  but  no^ 
thing  concluded.     Gibs,  275. 

Or  other  place  of  public  worship"]  By  the  22  G.  2.  c,  33.  All 
commanders,  captains,  and  officers  at  sea,  shall  cause  the  public 
worship  of  Almighty  God,  according  to  the  liturgy  of  the  church 
of  England,  to  be  performed  in  their  respective  ships;  and 
prayers  and  preachings  by  the  chaplains  shall  be  performed  di- 
ligently.    Art.  1. 

And  by  the  rubrick  before  the  service  at  sea :  The  morning 
and  evening  service  to  be  used  daily  at  sea,  shall  be  the  same 
which  is  appointed  in  the  book  of  common  prayer. 

In  such  order  and  form  as  is  mentioned  in  the  said  book]  Pro- 
vided, that  in  all  those  prayers,  litanies,  and  collects,  which  do 
any  way  relate  to  the  king,  queen,  or  royal  progeny,  the  names 
be  altered  and  changed  from  time  to  time,  and  fitted  to  the  pre- 
sent occasion,  according  to   the   direction  of  lawful  authority. 
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IS&  14  C.  2.  r.  4.  $  25.     That  is,  (according  to  practice,)  of  the 
king  or  queen  in  council.     Gibs,  280. 

7.  By  the  1  EL  c.  2.     The  book  of  common  prayer  shall  be  Books  of 
provide  at  the  charges  of  the  parishioners  of  every  parish  and  common 
cathedral  church  before  a  certain  day.     §  1 9.  ^Wded  ^ 

This  was  intended  of  the  book  of  common  prayer,  as  then  es- 
tablished by  that  act. 

By  Can.  80.  The  churchwardens  or  questmen  of  every  church 
and  chapel  shall,  at  the  charge  of  the  parish,  provide  the  book  of  [  249  ] 
common  prayer,  lately  explained  in  some  few  points  by  his  ma- 
jesty's authority,  according  to  tlie  laws  and  his  highnesses  prero- 
gative in  that  behalf;  and  that  with  all  convenient  speed,  but  at 
Uie  furthest  within  two  montlis  after  the  publishing  of  these  our 
constitutions. 

And  this  was  intended  of  the  same  book  of  common  prayer,  as 
altered  in  the  conference  at  Hampton-court  as  aforesaid. 

Finalli/,  by  the  13  &  14  C  2.  c.  4.  A  true  printed  copy  of 
the  (present)  book  of  common  prayer,  shall  at  the  costs  and 
charges  of  the  parishioners  of  every  parish  church  and  chapelry, 
cathedral  church,  college,  and  hall,  be  provided  before  the  feast 
of  St.  Bartholomew  1662;  on  pain  of  3/.  a  montli,  for  so  long 
time  as  they  shall  then  after  be  unprovided  thereof.     §  26. 

And  the  respective  deans  and  chapters  of  every  cathedral  or 
collegiate  church  were  required  at  their  proper  costs  and  charges, 
before  Dec.  25.  1662,  to  obtain  under  the  great  seal  of  England, 
a  true  and  perfect  printed  copy  of  this  act,  and  of  the  said  book 
annexed  hereunto^  to  be  by  the  said  deans  and  chapters  and 
their  successors  kept  and  preserved  in  safety  for  ever,  and  to  be 
also  produced  and  shewed  forth  in  any  court  of  record  as  often 
as  they  shall  be  diereunto  lawfiilly  required ;  and  also  there  shall 
be  delivered  true  and  perfect  copies  of  this  act  and  of  the  same 
book  into  the  respective  courts  at  Westminster,  and  into  the 
tower  of  London,  to  be  kept  and  preserved  for  ever  among  the 
records  of  the  said  courts,  and  the  records  of  the  tower  to  be 
also  produced  and  shewed  forth  in  any  court  as  need  shall  require, 
which  said  books  so  to  be  exemplified  under  the  great  seal  of 
England,  shall  be  examined  by  such  persons  as  the  king  shall 
appoint  under  the  great  seal  of  England  for  tliat  purpose,  and 
shall  be  compared  with  the  original  book  hereunto  annexed,  and 
they  shall  have  power  to  con*ect  and  amend  in  writing  any  error 
committed  by  the  printer  in  printing  of  the  same  book,  and  shall 
certify  in  writing  under  their  hands  and  seals,  or  the  hands  and 
seals  of  any  three  of  them  at  the  end  of  the  same  book,  that  they 
have  examined  and  compared  the  same  book,  and  find  it  to  be  a 
true  and  perfect  copy ;  which  said  books,  so  exemplified  under 
the  great  seal,  shall  be  deemed  to  be  good  and  available  in  the 
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law  to  all  intents  and  purposes,  and  shall  be  accounted  as  good 
records  as  this  book  itself  hereunto  annexed.  $  28. 
Declai:Adon  g.  By  the  IS  &  14  C.  2.  r.  4.  Every  person  who  shall  be  pre- 
Uieminto.  sented,  or  collated,  or  put  into  any  ecclesiastical  benefice  or  pro- 
motion, shall  in  the  church,  chapel,  or  place  of  public  worship 
[  250  3  belonging  to  the  same,  within  two  months  next  after  that  he  shall 
bei  in  the  actual  possession  of  the  said  ecclesiastical  benefice  or 
promotion,  upon  some  Lord's  day,  openly,  publicly,  and  solemnly 
read  the  morning  and  evening  prayers,  appointed  to  be  read  by 
andapcording  to  the  said  book  of  common  pr^er,  at  the  times 
thereby  appointed,  or  to  be  appointed  ;*  and  after  such  reading 
thereoi,  shall  openly  and  publicly,  before  the  congregation  there 
assembled,  declare  his  unfeigned  assent  and  consent  to  the  use  of 
all  things  therein  contained  and  prescribed,  in  these  words  and 
no  other :  **  I  A.  B.  do  here  declare  my  unfeigned  assent  and 
*^  consent  to  all  and  every  thing  contained  and  prescribed  in  and 
**  by  the  book,  intituled  The  book  of  common  prayer  and  ad- 
^*  ministration  of  the  sacraments  and  other  rites  and  ceremonies 
"  of  the  church,  according  to  the  use  of  the  church  of  England, 
*^  together  with  the  psalter  or  psalms  of  David,  pointed  as  they 
^^  are  to  be  sung  or  said  in  churches;  and  the  form  or  manner  of 
**  making,  ordaining,  and  consecrating  of  bishops,  priests,  and 
*^  deacons."  And  every  such  person,  who  shall  (without  some 
lawful  impediment  to  be  allowed  and  approved  by  the  ordinary  of 
the  place)  neglect  or  refuse  to  do  the  same  within  the  time  afore- 
sidd,  (or  in  case  of  such  impediment,  within  one  month  afier  such 
impediment  removed,)  shall  ipso  facto  be  deprived  of  all  his  said 
ecclesiastical  benefices  and  promotions ;  and  the  patron  shall  pre- 
sent or  collate  as  if  he  were  dead.     $  6. 

And  every  person  who  shall  be  appointed  or  received  as  a 
lecturer,  to  preach  upon  any  day  of  the  week,  in  any  church, 
chapel,  or  place  of  public  worship,  the  first  time  he  preacheth 
(before  his  sermon)  shall  openly,  publicly,  and  solemnly  read  the 
common  prayers  and  service  appointed  to  be  read  for  that  time 
of  the  day,  and  then  and  there  publicly  and  openly  declare  his 
assent  unto  and  approbati(Hi  of  the  said  book,  and  to  the  use  of 
all  the  prayers,  rites,  and  ceremonies,  forms  and  orders  therein 
contained,  according  to  the  form  before  appointed  in  this  act; 
and  shall  upon  the  m'st  lecture  day  of  every  month  aflerwards,  so 
long  as  he  continues  lecturer  or  preacher  there,  at  the  place  ap- 
pointed for  his  said  lecture  or  sermon,  before  his  said  lecture  or 
sermon,  openly,  publicly,  and  solemnly  read  the  common  prayers 
and  service  for  that  time  of  the  day,  and  after  such  reading 
thereof  shall  openly  and  publicly  before  the  congregation  there 
assembled  declare  his  nnfeimied  assent  unto  the  said  book,  ac- 
[  251  ]  cording  to  the  form  aforesaid  :  and  every  such  person  who  shall 
neglect  or  refuse  to  do  the  same,  shall  from  thenceforth  be  dis- 


abled  to  preach  the  said  or  any  other  lecture  or  sermon  m  the 
said  or  any  other  church,  chapel,  or  place  of  public  worship, 
until  he  shall  openly,  publicly,  and  solemnly  read  the^common 
prayers  and  service  appointed  by  the  s^d  book,  and  conform  in 
all  points  to  the  things  therein  prescribed,  according  to  the  pur- 
port and  true  intent  of  this  act.  Provided,  that  if  the  said  lec- 
ture be  to  be  read  in  any  cathedral  or  colle^te  church  or  cha^ 
pel,  it  shall  be  sufficient  for  the  said  lecturer,  openly  at  the  time 
aforesaid,  to  declare  his  assent  and  consent  to  all  things  con- 
tained in  the  said  book,  according  to  the  form  aforesaid.  And 
if  any  person  who  is  by  this  act  disabled  (or  prohibited,  15C.2i 
c.  6.  §  7.)  to  preach  any  lecture  or  sermon,  shall  during  the  time 
that  he  shall  continue  so  disabled  (or  prohibited)  preach  any 
sermon  or  lecture,  he  shall  suffer  three  months'  imprisonment 
in  the  common  gaol :  and  any  two  justices  of  the  peace  of  any 
county  within  this  realm,  and  the  mayor  or  other  chief  magis- 
trate of  any  city  or  town  corporate  wittiin  the  same,  upon  certi- 
ficate from  the  ordinary  made  to  him  or  them  of  the  offence 
committed,  shall  and  are  hereby  required  to  commit  the  person 
so  offending  to  the  gaol  of  the  same  county,  city,  or  town  corpo- 
rate. Provided  that  at  all  times  when  any  sermon  or  lecture  is 
to  be  preached,  the  common  prayers  and  service  in  and  by  the 
said  book  appointed  to  be  read  for  that  time  of  the  day  shsJl  be 
openly,  publicly,  and  solemnly  read  by  some  priest  or  deacon,  in 
the  ciiurch,  chapel^  or  place  of  public  worship  where  the  said 
sermon  or  lecture  is  to  be  preached,  before  such  sermon  or  lec- 
ture be  preached,  and  that  the  lecturer  then  to  preach  shall  be 
present  at  the  reading  thereof.  And  provided,  that  this  act 
shall  not  extend  to  the  university  churches,  when  any  sermon  or 
lecture  is  preached  there  as  and  for  the  university  sermon  or 
lecture ;  but  the  same  may  be  preached  or  read-  in  such  sort  and 
manner  as  the  same  have  been  heretofore  preached  or  read^ 
$$  19,  20,  21,  22,  23. 

9.  Every  dean,  canon,  and  prebendary  of  every  cathedral  or  Subscrip. 
coU^iate  church,  and  all  masters  and  other  heads,  fellows,  chap-  j^'J^I 
lains,  and  tutors  of  or  in  any  college,  hall,  house  of  learning,  or  ofconfOT-*^ 
hospital,  and  every  public  professor  and  reader  in  either  of  the  mity. 
universities,  and  in  every  college  elsewhere,  and  eveir  parson, 
vicar,  curate,  lecturer,  and  every  other  person  in  holy  orders, 
and  every  schoolmaster  keeping  any  public  or  private  school,  and 
every  person  instructing  or  teaching  any  youth  in  any  house  or    r  252  ] 

Erivate  fiimily  as  a  tutor  or  schoolmaster,  who  shall  be  incum- 
ent,  or  have  possession  of  any  deanery,  canonry,  prebend,  mas- 
tership, headship,  fellowship,  professor's  place  or  reader's  place, 
parsonage,  vicarage,  or  any  other  ecclesiastical  dignify  or  pro- 
motion, or  of  any  curate's  place^  lecture,  or  school,  or  shall  in- 
struct or  teach  any  youth  as  tutor  or  schoolmaster,  shallj  at  or 
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before  his  admission  to  be  incumbent  or  having  possession  afore- 
jtaidy  subscribe  the  declaration  following :  ^<  I  A.  B.  do  declare, 

that  I  will  conform  to  the  liturgy  of  the  church  of  England,  as 

it  is  now  by  law  established."  13  &  14  C  2.  c.  4.  fs.  1  W^. 
sess.  1  •  c,S,  $11. 

Which  said  declaration  shall  be  subscribed  by  every  of  the 
said  masters  and  other  heads,  fellows,  chaplains,  and  tutors  of  or 
in  any  college,  hall,  or  house  of  learning,  and  by  every  public 
professor  and  reader  in  either  of  the  univerities,  before  the  vice 
chancellor  or  his  deputy ;  and  by  every  other  of  the  said  persons 
before  the  archbishop,  bishop,  or  ordinary  of  the  diocese  (or  his 
vicar-general,  chancellor,  or  commissary,  15  C  2.  c,6.  §5.):  on 
pain  of  forfeiting  such  office,  place,  promotion,  or  dignity),  and 
being  utterly  disabled  and  ipso  facto  deprived  of  the  same ;  which 
shall  be  void,  as  if  such  person  failing  were  naturally  dead,  13  4* 
14  C.  2.  C.4.  $10. 

And  if  any  schoolmaster  or  other  person  instructing  or  teach- 
ing youth  in  any  private  house  or  family  as  a  tutor  or  school- 
master shall  instruct  or  teach  any  youth  as  a  tutor  or  school- 
master before  such  subscription,  he  shall  for  the  first  offence 
suffer  three  months'  imprisonment,  and  for  the  second  and  every 
other  offence  shall  suffer  three  months'  imprisonment,  and  also 
forfeit  SL  to  the  king.  $  11. 

And  after  such  subscription  made,  every  such  parson,  vicar, 
or  curate  and  lecturer,  shall  procure  a  certificate  under  the  hand 
and  seal  of  the  respective  archbishop,  bishop,  or  ordinary  of  the 
diocese  (who  shall  make  and  deliver  the  same  upon  demand) ; 
and  shall  publicly  and  openly  read  the  same,  together  with  the 
said  declaration,  upon  some  Lord's  day  within  three  months 
then  next  following,  in  his  parish  church  where  he  is  to  officiate, 
in  the  presence  of  tlie  congregation  there  assembled,  in  tlie  time 
of  divine  service:  upon  pain  that  every  person  failing  therein 
(without  some  lawful  impediment  to  be  allowed  and  approved 
by  the  ordinary  of  the  place,  23  G,  2.  c,  28.)  shall  lose  such  place 
respectively,  and  l>e  disabled  and  ipso  facto  deprived  thereof, 
and  the  same  shall  be  void  as  if  he  were  naturally  dead.  §  1 1. 
[  253  1  Provided,  that  the  penalties  in  this  act  shall  not  extend  to  the 
foreigners  or  aliens  of  the  foreign  reformed  churches,  allowed  by 
the  king,  his  heirs  and  successors  in  England.    $  15. 

Provided)  that  no  title  to  confer  or  present  by  lapse  shall 
accrue  by  any  avoidance  or  deprivation  ipso  facto  by  virtue  of  this 
statute,  but  after  six  months'  notice  of  such  avoidance  or  depriv- 
ation given  by  the  ordinary  to  the  patron,  or  such  sentence  of 
deprivation  openly  and  publicly  read  in  the  parish  church  of  the 
benefice,  parsonage,  or  vicarage  becoming  void,  or  whereof  the 
incumbent  shall  be  deprived  by  virtue  of  this  act.     §  1 6. 

Ajpd  no  form  or  order  of  common  prayers,  administration  of 


sacraments,  rites,  or  ceremonies,  shall  be  openly  used  in  any 
church,  chapel,  or  other  public  place,  of  or  in  any  college  or 
haU  in  either  of  the  universities,  or  of  the  colleges  of  Westminster, 
Winchester,  or  Eton,  other  than  what  is  prescribed  by  the  said 
book ;  and  every  governor  or  head  of  any  of  the  said  colleges  or 
halls,  shall  within  one  month  next  after  his  election  or  collation 
and  admission  into  the  same  government  or  headship,  openly 
and  publicly  in  the  church,  chapel,  or  other  public  place  of  the 
same  college  or  hall,  and  in  the  presence  of  the  fellows  and 
scholars  of  the  same  or  the  greater  part  of  them  then  resident, 
subscribe  unto  the  said  book,  and  declare  his  unfeigned  assent 
and  consent  thereunto,  and  to  the  use  of  all  the  prayers,  rites 
and  ceremonies,  forms  and  orders  therein  prescribed  and  con- 
tained, according  to  the  form  aforesaid :  and  all  such  governors 
or  heads  of  the  said  colleges  and  halls  as  shall  be  in  holy  orders, 
shall  once  at  least  in  every  quarter  of  the  year  (not  having  a 
lawful  impediment)  openly  and  publicly  read  the  morning  prayer 
and  service  in  and  by  the  said  book  appointed  to  be  read,  in  the 
church,  chapel,  or  other  public  place  of  the  same  college  or  hall ; 
on  pain  to  lose  and  be  suspended  from  all  the  benefits  and  profits 
belonging  to  the  same  government  or  headship,  by  the  space  of 
six  montlis,  by  the  visitor  or  visitors  of  the  same  college  or  hall ; 
and  if  such  governor  or  head  so  suspended  for  not  subscribing 
to  the  said  book,  or  for  not  reading  of  the  morning  prayer  and 
service  as  aforesaid,  shall  not  at  or  before  the  end  oF  six  months 
next  after  such  suspension  subscribe  unto  the  said  book  and 
declare  his  consent  thereto  as  aforesaid,  or  read  the  morning 
prayer  and  service  as  aforesaid,  then  such  government  or  head- 
ship shall  be  ipso  facto  void.    $  1 7. 

Provided,  that  in  the  same  colleges  and  halls  as  aforesaid,  the    [  254  ] 
said  service  as  aforesaid  may  be  used  in  Latin.     $  18. 

Provided  also,  that  nothing  in  this  act  shall  be  prejudicial  to 
the  king's  professor  of  the  law  within  the  university  of  Oxford, 
for  or  concerning  the  prebend  of  Shipton  within  the  cathedral 
church  of  Sarum,  united  and  annexed  unto  the  place  of  the  same 
king*s  professor  for  the  time  being  by  the  late  king  James  of 
blessed  memory.     $  29. 

10.  By  Can.  4.  Whosoever  shall  affirm,  that  the  form  of  God's  Penalty  of 
worship  in  the  church  of  England,  established  by  lawj  and  con-  fon*emn- 
tiuned  in  the  book  of  common  prayer  and  administration   of  usmgthe 
sacraments,  is  a  corrupt,  superstitious,  or  unlawful  worship  of  same. 
God,  or  containeth  any  thing  in  it  that  is  repugnant  to  the  scrip- 
tures, let  him  be  excommunicated  ipsofacto^  and  not  restored 
but  by  the  bishop  of  the  place,  or  archbishop,  after  his  repentance 
and  public  revocation  of  such  his  wicked  errors. 

By  Can.  38.  If  any  minister  after  he  hath  subscribed  to  t*he 
book  of  common  prayer,  shall  omit  to  use  the  form  of  prayer,  or 
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any  of  the  orders  or  ceremooies  prescribed  in  the  communion 
book)  let  him  be  suspended ;  and  if  after  a  month  he  do  not 
reform  and  submit  himself,  let  him  be  excommunicated;  and 
then  if  be  shall  not  submit  himself  within  the  space  of  another 
month,  let  him  be  deposed  from  the  ministry. 

And  by  Can.  98.  After  any  judge  ecclesiastical  hath  pro* 
nounced  judicially  against  contemners  of  ceremonies,  for  not 
observing  the  rites  and  orders  of  the  church  of  England,  or  for 
contempt  of  public  prayer;  no  judge  ad  quern  shall  allow  of  his 
appeal,  unless  the  party  appelhmt  do  first  personally  promise 
and  avow,  that  he  will  faithfiiUy  keep  and  observe  all  the  rites 
and  ceremonies  of  the  church  of  England,  as  also  the  prescript 
form  of  common  prayer,  and  do  likewise  subscribe  to  the  same. 

Bv  the  13  &  14  C  2.  r.4.  In  all  places  where  the  proper  in- 
cumoent  of  any  parsonage,  or  vicarage,  or  benefice  with  cure, 
doth  reside  on  his  living,  and  keep  a  curate ;  the  incumbent 
himself  in  person  (not  having  some  lawfiil  impediment  to  be 
allowed  by  the  ordinary  of  the  place)  shall  once  at  the  least  in 
every  month  openly  and  publicly  read  the  common  prayers  and 
service  in  and  by  the  said  book  prescribed,  and  (if  uiere  be 
occasion)  administer  each  of  the  sacraments  and  other  rites  of 
the  church,  in  the  parish  church  or  chapel  belonging  to  the 
same,  in  such  order,  manner,  and  form,  as  in  and  by  the  said 
[^  ^55  ]  book  is  appointed :  on  pain  of  5L  to  the  use  of  the  poor  of  the 
parish  for  every  offence,  upon  conviction  by  confession,  or  oath 
of  two  witnesses,  before  two  justices  of  the  peace;  and  in  default 
of  payment  within  ten  days,  to  be  levied  by  distress  and  sale  by 
warrant  of  the  said  justices,  by  the  churchwardens  .or  overseers 
of  the  poor  of  the  said  parish.     §  ?• 

Bytke2  4rS Ed.6.  c.  1.  and  1  J5/,  c.2,  it  is  enacted  as  foUow- 
eth :  If  am/ parson,  vicar,  or  other  whatsoever  minister,  that  ought 
or  should  sing  or  say  common  prayer  mentioned  in  the  said 
book,  or  minister  the  sacraments,  refuse  to  use  the  said  common 
prayers,  or  to  minister  the  sacraments  in  such  cathedral  or  parish 
church,  or  other  places  as  he  should  use  to  minister  the  same^ 
in  such  order  and  form  (9),  as  they  be  mentioned  and  set  forth  in 

(9)  A  clergyman  in  performance  of  divine  worship  cannot  alter  or 
omit  any  part  of  it,  though  if  he  do  so  from  mere  feelings  of  delicacy 
it  would  greatly  extenuate  the  omission ;  nor  can  he  give  vent  to  his 
malevolence,  by  public  addresses  to  obnoxious  parishioners  in  a 
manner  which  amounts  to  reprehension  leading  to  quarrelling,  and 
an  attempt  to  make  the  church  a  place  of  public  dispute  and  confu- 
sion. Neuobery  v.  Goodwin^  1  PhilL  Rep,  282.  A  parish  clerk  may 
make  proclamation  during  divine  service,  when  directed  by  the  mi- 
nister, doing  the  same  decently.  Thus,  proclamation  for  the  meet- 
ing of  a  vestry,  or  of  the  purport  of  such  meeting,  is  both  convenient 
apd  proper,  as  the  parishioners  are  supposed  to  be  assembled  together 


the  said  bodk ;  or  shall  wilfully  or  obstinately,  standing  in  tlie 
same,  use  any  other  rite^  ceremony,  order,  form,  or  manner  of 
celebrating  the  Lord's  supper,  openly  or  privily,  or  mattens, 
evensong,  administration  of  the  sacraments,  at^  other  open  prayer^ 
than  is  mentioned  and  set  forth  in  the  said  book ;  or  shall  preach, 
declare,  or  speak  any  thing  in  the  derogation  or  depraving  of  tlie 
said  book,  or  any  thing  therein  contained,  or  of  any  part  thereof; 
and  shall  be  thereof  lawfully  convicted,  according  to  the  laws  of 
this  realm,  by  verdict  of  twelve  men,  or  by  his  own  confession, 
or  by  the  notorious  evidence  of  the  fact;  he  sliall  forfeit  to  the 
king  {if  the  prosecution  is  on  the  statute  of  the  2  S^  ^  Ed.  6.)  for 
his  first  offence  the  profit  of  such  one  of  his  spiritual  benefices 
or  promotions  as  it  shall  please  the  king  to  appoint,  coming  or 
arising  in  one  whole  year  aft^r  his  conviction,  and  also  be  im- 
prisoned for  six  months ;  and  for  his  second  offence  be  imprisoned 
for  a  year,  and  be  deprived  ipso  facto  of  all  his  spiritual  pro- 
motions, and  the  patron  shall  present  to  the  same  as  if  he  were 
dead ;  and  for  the  third  offence  shall  be  imprisoned  during  life ; 
and  if  he  shall  not  have  any  spiritual  promotion,  he  shall  for  the 
first  offence  suffer  imprisonment  six  months,  and  for  the  second 
ojQTence  imprisonment  during  life.  And  if  the  prosecution  is  on 
the  statute  of  the  1  El.  c,2.  then  he  shall  forfeit  to  the  king  for  the 
first  offence  the  profit  of  all  his  spiritual  promotions  for  one 
year,  and  be  imprisoned  for  six  months ;  for  the  second  offence 
shall  be  imprisoned  for  a  year,  and  be  deprived  ipso  facto  of  all 
his  spiritual  promotions,  and  the  patron  shall  present  as  if  he 
were  dead ;  and  for  the  third  offence  shall  be  deprived  ipso  facto 
of  all  his  spiritual  promotions,  and  be  imprisoned  during  life; 
and  if  he  have  no  spiritual  promotion,  he  shall  for  the  first 
offence  be  imprisoned  for  a  year,  and  for  the  second  offence 
during  life* 

And  by  the  said  statutes^  If  any  person  shall  in  any  interludes,  r  256  ] 
plays,  songs,  rhymes,  or  by  other  open  words,  declare  or  speak 
any  thing  in  the  derogation,  depraving,  or  despising  of  the  same 
book,  or  of  any  thing  therein  contained,  or  any  part  thereof;  or 
shall  by  open  fact,  deed,  or  by  open  threatenings,  compel  or 
cause,  or  otherwise  procure  or  maintain  any  parson,  vicar,  or 
other  minister  in  any  cathedral  or  parish  church,  or  chapel,  or 
any  in  any  other  place,  to  sing  or  say  any  common  or  open 
prayer,  or  to  minister  any  sacrament  otherwise,  or  in  any  other 
manner  and  form  than  is  mentioned  in  the  said  book ;  or  by  any 
of  the  said  means  shall  unlawfully  interrupt  or  let  any  parson^ 
vicar,  or  other  minister,  in  any  cathedral  or  parish  church,  cha* 
pel  or  other  place,  to  sing  or  say  any  common  and  open  prayer. 


for  divine  service ;  but  the  proclamation  of  the  result  is  the  co;itrary. 
Thompson  v.  Tapp^  MSS.  Cas.  17. 
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or  to  minister  the  sacraments  or  any  of  them,  in  such  manner 
and  form  as  is  mentioned  in  the  said  book ;  every  such  person, 
being  thereof  lawfully  convicted  in  form  aforesaid,  shall  {if  the 
prosecution  is  on  the  statute  of  the  2  S;  ^  Ed*  6.)  forfeit  to  the 
king  for  the  first  offence  JO/.,  for  the  second  offence  20Z,,  for  the 
third  offence  shall  forfeit  all  his  goods  and  be  imprisoned  durmg 
life :  and  if  for  the  first  offence  he  do  not  pay  the  10/.  within  six 
weeks  after  his  conviction,  he  shall  instead  of  the.  said  10/.  be 
imprisoned  for  three  months;  and  if  for  the  second  offence  he 
do  not  pay  the  said  sum  of  20/.  within  six  weeks  after  his  con- 
viction, he  shall  instead  of  the  said  20/.  be  imprisoned  for  six 
months.  And  if  the  prosecution  is  on  the  statute  of  the  1  Eit  c.2 
then  he  shall  forfeit  to  the  king  for  the  first  offence  100  marks, 
for  the  second  offence  400  marks,  for  the  third  offence  shall  for- 
feit all  his  goods  and  be  imprisoned  during  life :  and  if  he  do  not 
pay  the  sum  for  the  first  offence  within  six  weeks  next  after  his 
conviction,  he  shall  instead  thereof  be  imprisoned  for  six  months; 
and  if  he  do  not  pay  the  sum  for  the  second  offence  within  six 
weeks  next  afler  his  conviction,  he  shall  instead  thereof  be  im- 
prisoned for  twelve  months. 

And  the  justices  of  assize  shall  have  power  to  inquire  of,  hear, 
and  determine  all  offences  contrary  to  the  said  acts,  and  to  make 
process  for  the  execution  of  the  same,  as  they  may  do  against  any 
person  being  indicted  before  them  of  trespass,  or  lawftdly  con- 
victed thereof.  Provided,  that  every  archbishop  and  bishcp  may 
at  his  liberty  and  pleasure  associate  himself  to  the  said  justices  of 
assize,  for  tne  inquiring  of,  hearing,  and  determining  the  same. 

But  no  person  shall  be  molested  for  any  ofience  against  these 
acts,  unless  he  be  indicted  thereof  at  the  next  assizes. 

And  lords  of  parliament  for  the  said  offences  on  the  2  &  3 
Ed.  6.  to  be  tried  by  their  peers.  But  if  the  prosecution  is  on  the 
1  EL  C.2.  then  they  shall  only  for  the  third  ofience  be  tried  by  their 
peers. 
[  257  ]  And  all  mayors,  bailiff,  and  other  head  officers  of  cities,  bo- 
roughs or  towns  corporate,  to  which  justices  of  assize  do  not 
commonly  repair,  shall  have  power  to  inquire  o^  hear,  and 
determine  ofiences  a^inst  these  acts  within  fifleen  days  afler  the 
feast  of  Easter  and  St  Michael  the  archangel  yearly,  as  the  jus- 
tices of  assize  may  do. 

Provided  that  all  archbishops  and  bishops,  and  every  of  their 
chancellors,  commissaries,  archdeacons,  and  other  ordinaries 
having  any  peculiar  ecclesiastical  jurisdiction,  shall  have  power 
by  virtue  of  these  acts,  as  well  to  inquire  in  their  visitations, 
synods,  and  elsewhere  within  their  jurisdiction,  at  any  other  time 
and  place,  to  take  accusations  and  informations  of  aU  and  every 
the  tilings  above  mentioned  done  or  committed  within  the  limits 
of  their  jurisdiction,  and  to  punish  the  same  by  admonition,  ex- 
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communicatioit,  sequestration^  or  deprivation,  and  other  censure 
and  process,  in  like  Ibitn  as  heretofore  hath  been  used  in  like 
easels  by  the  king's  ecclesiastical  laws.  And  for  their  authority 
in  this  behalf,  all  and  singular  the  same  archbishops,  bishops, 
and  other  their  ofiicers  exercising  ecclesiastical  jurisdiction  as 
well  in  places  exempt  as  not  exempt  within  their  diocese,  shall 
have  full  power  and  authority  to  reform,  correct,  and  punish  by 
censures  of  the  church,  all  and  singular  the  said  offenders  within 
any  their  jurisdictions  or  diocese ;  any  other  law,  statute,  pri*- 
vilege,  liberty,  or  provision  heretofore  made,  had,  or  suffered  to 
die  contrary  notwithstanding.  Provided,  that  whatsoever  per- 
sons, shall  for  their  oBences  first  receive  punishment  of  their 
ordinary  having  a  testimonial  thereof  under  the  ordinarv's  seal, 
shall  not  for  the  same  offence  eflsoons  be  convicted  before  the 
justices ;  and  likewise  receiving  for  the  said  (^ence  punishment 
first  by  the  justices,  shall  not  for  the  same  offence  eflsoons  receive 
punishment  of  the  ordinary. 

jff  cay  parson,  vicar,  or  other  whatsoever  minister^  Popish 
priests,  as  well  as  others;  for  in  an  action  hereupon  in  the  312. 
brought  against  a  popish  priest  for  saying  mass,  it  was  held  by 
the  vmole  court,  that  he  was  within  the  purview  of  the  statute  o£ 
the  1  El.f  it  appearing  clearly  by  the  next  clause  thereof  that  the 
design  of  the  parliament  was,  to  abolish  the  superstitious  service^ 
n  d  to  establish  the  new  service  in  its  place.     Da/er,  203. 

Use  any  othet*  rite}  In  the  26  &  27  El.  Fleming  was  indicted 
upon  this  statute  of  the  1 12.  and  punished ;  because  he  had  given 
the  sacrament  of  baptism  in  other  form  than  is  here  prescribed. 
1  Leon.  295. 

E.  Ija.  2.  An  indictment  for  using  other  prayers,  and  in  other 
manner,  seems  to  have  been  judged  insufficient,  because  the 
prayers  used  may  be  upon  some  extraordinary  occasion,  and  so  C  ^^8  3 
no  crime;  and  it  was  said,  that  the  indictment  ought  to  have 
alleged,  that  the  defendant  used  other  forms  and  prayers  instead 
of  Uiose  injoined,  which  were  neglected  by  him ;  for  otherwise 
every  person  may  be  indicted  that  useth  prayers  before  his  ser- 
mon, other  than  such  which  are  required  by  the  book  of  common 
prayer.     S  Mod.  79. 

Or  other  open  prayer']  By  the  said  acts,  open  prayer  in  and 
throughout  the  same,  meaneth  that  prayer  which  is  for  others  to 
come  unto,  or  hear  either  in  common  churches,  or  private  cha- 
pels or  oratories,  commonly  called  the  service  of  the  church. 

ShaU  forfeit]  A  clerk  was  indicted  hereupon,  for  using  other 
prayers,  and  was  fined  100  marks ;  and  it  was  held  by  the  whole 
court  to  be  ill :  because  they  can  inflict  no  other  punishment 
than  what  is  directed  by  the  statute.     S  Mod.  79. 

^All  archbishops  and  bishops']  If  a  minister  preach  a^inst  the 
book  of  common  prayer,  this  is  a  good  cause  of  deprivation  ky 
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the  ecclesiastical  law  without  aid  of  the  said  statutes :  for  he  that 
speaketh  against  the  peace  and  quiet  of  the  church,  is  not  worthy 
to  be  a  governor  of  the  church.  And  the  statutes  being  in  the 
affirmative,  do  not  take  away  the  ordinary's  power  of  depriving 
for  the  first  offence :  on  the  contrary,  there  is  an  express  proviso, 
which  reserveth  to  him  his  power.     2  JRolTs  Abr,  222. 

H.  S3  EL  Robert  Caudrey,  clerk,  was  deprived  of  his  benefice 
before  the  high  commissioners,  as  well  for  that  he  had  preached 
against  the  book  of  common  prayer,  as  also  for  that  he  refused 
to  celebrate  divine  service  according  to  the  said  book ;  which 
deprivation,  though  not  prescribed  by  the  statutes  for  the  first 
offence,  was  declared  to  be  good ;  because  the  ecclesiastical  judge 
might  lawfully  inflict  such  sentence  before  the  making  of  these 
statutes,  and  is  not  inhibited  (on  the  contrary  his  ancient  power 
is  reserved)  by  the  same  statutes.  Gibs.  268.  5  Co.  Caudretf% 
case,  {q) 
[  259  ]  11.  By  the  5  &  6  Ed.  6.  r.  1.  If  any  person  shall  willingly 
Penalty  of  and  wittingly  hear  and  be  present  at  any  other  manner  or  form 
being  pre-  of  common  prayer  or  administration  of  the  sacraments,  or  of 
J^"*»°y  making  ministers  in  the  church,  or  of  any  other  rites  contained 
in  the  book  of  common  prayer,  than  is  mentioned  and  set  forth 
in  the  said  book  {except  persons  qualified  by  the  acts  of  toleration^ 
as  before  is  mentioned^  or  the  31  G.  3.  c,  32.],  and  shall  be  thereof 
convicted  according  to  the  laws  of  this  realm,  before  the  justices 
of  assize  or  justices  of  the  peace  in  their  sessions,  by  the  verdict 
of  twelve  men,  or  by  confession,  or  otherwise ;  he  shall  for  the 
first  offence  suffer  imprisonment  for  six  months,  for  the  second 
imprisonment  for  a  year,  and  for  the  third  offence  imprisoment 
during  life.  $  6. 

III.  Orderly  behaviour  during  the  divine  service. 

By  the  ca^        1  Can.  18.  No  man  shall  cover  his  head  in  the  church  or  chapel 
in  the  time  of  divine  service,  except  he  have  some  infirmity;  in 

(q)  At  Thetford  Lent  assizes  1795,  a  clerk  was  indicted  upon  these 
statutes ;  but  the  evidence  was  not,  that  he  had  left  out  or  added  any 
prayers  or  altered  the  form  of  worship,  but  that  he  did  not  read 
prayers  twice  on  a  Sunda^r,  but  alternately  one  Sunday  in  the  morning 
and  the  next  in  the  evening,  and  omitted  to  read  them  at  all  on 
certain  saints'  days.  The  learned  judge  who  tried  the  indictment, 
Mr.  Baron  Perryn,  observed  that  it  was  prima  impressionis ;  and 
beins  of  opinion  that  the  offence  complained  of  was  purely  of  eccle- 
siastical cognizance,  and  not  the  subject  of  prosecution  in  the  tem- 
poral courts,  directed  the  jury  to  acquit  the  defendant ;  which  they 
accordingly  did.  Vid.  in/9-a,  IV.  1  &  2.  [As  to  deprivation  for 
preaching  against  the  39  articles,  see  Sione*^  case,  1  Hagg.  Rep.  424. 
t^iKtej  tit.  3ictc(r0,  notiS''] 
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which  case  let  him  wear  a  night-cap,  or  coif.  All  manner  of 
persons  then  present  shall  reverently  kneel  upon  their  knees, 
when  the  general  confession,  litany,  or  other  prayers  are  read ; 
and  shall  stand  up  at  the  saying  of  the  belief,  according  to  the  . 
rules  in  that  behalf  prescribed  in  the  book  of  common  prayer. 
And  likewise  when  in  time  of  divine  service  the  Lord  Jesus  shall 
be  mentioned,  due  and  lowly  reverence  shall  be  done  by  all 
persons  present,  as  it  hath  been  accustomed ;  testifying  by  these 
outward  ceremonies  and  gestures  their  inward  humility,  christian 
resolution,  and  due  acknowledgment  that  the  Lord  Jesus  Christ, 
the  true  eternal  Son  of  God,  is  the  only  Saviour  of  the  world,  in 
whom  alone  all  the  mercies,  graces,  and  promises  of  God  to 
mankind,  for  this  life  and  the  life  to  come,  are  fully  and  wholly 
comprized.  And  none,  either  man,  woman,  or  child,  of  what 
calling  soever,  shall  be  otherwise  at  such  time  busied  in  the 
church,  than  in  quiet  attendance  to  hear,  mark,  and  understand 
that  which  is  read,  preached,  or  ministered ;  saying  in  their  due 
places  audibly  with  the  minister,  the  confession,  the  Lord's 
prayer,  and  the  creed ;  and  making  such  othev  answers  to  the 
public  prayers,  as  are  appointed  in  the  book  of  common  prayer ; 
neither  shall  they  disturb  the  service  or  sermon,  by  walking  or 
talking,  or  any  other  way ;  nor  depart  out  of  the  church  during 
the  time  of  divine  service  or  sermon,  without  some  urgent  or 
reasonable  cause. 

Cover  his  head^  In  the  18  C  2.  An  action  of  trespass  for  [  260  ] 
assault  and  battery,  was  brought  against  a  churchwarden :  who 
pleaded  that  the  plaintiff  had  his  hat  on  in  time  of  divine  service, 
and  that  he  desired  him  to  put  it  off,  and  upon  refusal  took  it 
ofl^  and  delivered  it  into  his  hand.  And  all  the  court  held,  that 
the  plea  was  good ;  except  Twisden,  who  conceived  that  all  that 
the  churchwarden  could  do,  was  to  present  him  to  the  spiritual 
court :  though  it  is  very  apparent,  how  necessary  an  immediate 
remedy  is,  in  case  of  this  or  the  like  disorders  committed  in  the 
worship  of  God.  The  court  also  said,  that  the  churchwardens 
may  chastise  boys  playing  in  the  churchyard,  —  and  much  more 
in  the  church.     Gibs.  294..     2  Keb.  1 24.     Sid.  SO  1 .  [\) 

Can.  19.     The  churchwardens  or  questmen  and  their  assist-* 


(1)  Havae  v.  Planner,  I  Sound.  Rep.  14«. ;  S.  C.  1  Hawk.  139. ;  and 
see  Glover  v.  Hind^  1  Mod.  168. 

Churchwardens  may  and  ought  to  repress  all  indecent  inter- 
ruptions of  the  service  by  others,  and  desert  their  duty  if  they  do 
not.  And  if  a  case  could  be  imagined,  in  which  even  a  preacher 
himself  was  guilty  of  any  act,  grossly  offensive,  either  from  natural 
infirmity  or  disorderly  habits,  it  cannot  be  said  that  they,  or  even 
private  persons,  might  not  interpose  to  preserve  the  decorum  of  pub- 
lic worship.  But  that  is  a  case  of  instant  and  overbearing  necessity 
that  supersedes  ordinary  rules.    Per  Sir  W.  Scott f  I  Hagg-  R.  174. 

B  3 
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ants,  shall  not  saffer  any  idle  persons  to  abide  either  in  the 
churchyard  or  church  porch,  during  the  time  of  divine  service; 
but  shall  cause  them  either  to  come  m,  or  to  depart 

Can*  85*  The  churchwardens  or  questmen  shall  take  care 
that  in  every  meeting  of  the  congregation  peace  be  well  kept ; 
and  that  all  persons  exconmiunicated,  and  so  denounced  be  kept 
out  of  the  church. 

Can.  90.  The  churchwardens  or  questmen  shall  diligently 
see  that  none  do  walk  or  stand  idle  or  talking  in  the  churdi,  or 
in  the  churchyard,  or  the  church  porch,  during  the  time  of  divine 
service. 

Can.  ill.  In  all  visitations  of  bishops  and  archdeacons,  the 
chmxhwardens  or  questmen  and  sidesmen  shall  truly  and  per-* 
sonally  present  the  names  of  all  thos^  w]iich  behave  themselves 
rudely  or  disorderly  in  the  church :  or  which,  by  untimely  ring- 
ing of  bells,  by  walking,  talking,  or  other  noise,  shall  hinder  the 
minister  or  preacher. 
By  the  Bta-  2*  By  the  I  Mar.  sess.  2.  c.  S.  If  any  person  of  his  own  power 
tute  of  the  and  authority  shall  willingly  and  of  purpose,  by  open  and  overt 
1  Mar.  ^ord,  fact,  act,  or  deed,  maliciously  or  contemptuously  molest, 
let,  disturb,  vex,  or  trouble,  or  by  any  other  unlawful  ways  or 
means  disquiet  or  misuse  any  preacher  that  shall  be  licensed,  al- 
lowed, or  authorised  to  preach  by  the  queen's  highness,  or  by 
any  archbishop  or  bishop  of  this  realm,  or  by  any  other  lawful 
ordinary,  or  by  any  of  the  universities  of  Oxford  and  Cambridge, 
or  otherwise  lawfully  authorised  or  charged  by  reason  of  his  cure, 
benefice,  or  other  spiritual  promotion  or  charge  in  any  of  his 
open  sermon,  preaching,  or  collation  that  he  shall  make,  dedare, 
preach,  or  pronounce,  m  any  church,  chapel,  churchyard,  or  in 
any  other  place,  used,  frequented,  or  appointed  to  be  preached 
in;  $2. 

Or  shall  maliciously,  willingly,  or  of  purpose  molest,  let,  dis- 
turb, vex,  disquiet,  or  otherwise  trouble,  any  parson,  vicar, 
[  261  ]  parish  priest,  or  curate,  or  any  lawful  priest,  preparing,  saying, 
doing,  singing,  ministering,  or  celebrating  the  mass,  or  other 
such  divine  service,  sacraments  or  sacramentals,  as  was  most 
commonly  frequented  and  used  in  the  last  year  of  the  reign  of 
king  Henry  the  eighth,  or  that  at  any  time  hereafler  shml  be 
allowed,  or  authorised  by  the  queen's  majesty ;  §  3. 

Or  shall  contemptuously,  unlawfully,  or  maliciously,  of  their 
own  power  or  authority,  pull  down,  deface,  spoil,  abuse,  break, 
or  otherwise  unreverently  handle  or  order  the  most  blessed, 
comfortable,  and  holy  sacrament  of  the  body  and  blood  of  our 
Saviour  Jesus  Christ,  commonly  called  the  sacrament  of  the  altar, 
that  shall  be  in  any  church  or  chapel,  or  in  any  other  decent 
place,  or  the  pix  or  canopy  wherein  the  same  sacrament  shall  be; 
or  unlawfully,  contenipluously,  qt  maliciously,  of  liis  own  power 


and  authority,  pull  down,  deface,  spoil,  or  otherwise  break  any 
altar,  crucifix,  or  cross  that  shall  be  in  any  church,  chapel,  or 

churchyard : That  theii  every  such  offender  in  any  of  the 

premises,  his  aiders,  procurers,  or  abettors,  immediately  and 
forthwith  after  the  offence  committed,  shall  be  apprehended  by 
any  constable  or  churchwarden  of  the  parish,  town,  or  place, 
where  the  offence  shall  be  committed,  or  by  any  other  officer, 
or  by  any  other  person  then  being  present  at  the  time  of  the 
offence  committed.  §  4. 

Which  person  so  apprehended  shall  with  convenient  speed  be 
carried  to  a  justice  of  the  peace ;  who  shall,  upon  due  accusation 
by  the  apprehender  or  other  person  of  such  offence,  commit  him 
in  safe  keeping  and  custody  as  by  his  discretion  shall  be  thought 
meet;  and  wiuiin  six  days  next  after  the  said  accusation  made, 
the  said  justice,  with  one  other  justice,  shall  diligently  examine 
the  offence.  §  5. 

And  if  they  shall  find  him  guill^,  by  two  witnesses  or  by  con* 
fession,  they  shall  immediately  witn  convenient  speed  commit  him 
to  gaol  for  three  months,  and  further  to  the  next  quarter  sessions 
to  be  holden  next  afler  the  end  of  the  said  three  months.  At 
which  quarter  sessions,  the  person  so  committed  to  gaol,  upon 
his  reconciliation  and  repentance  in  that  behalf,  before  the  said 
justices  at  the  said  sessions,  shall  be  discharged  out  of  prison, 
upon  sufficient  surety  of  his  good  abearing  and  behaviour,  to  be 
then  and  there  taken  by  the  said  justices,  for  one  whole  year  then 
next  ensuing :  And  if  he  will  not  be  reconciled  and  repent  at  the 
said  quarter  sessions,  then  he  shall  immediately  in  time  convenient 
be  further  committed  to  the  said  gaol  by  the  said  justices  or  the 
more  part  of  them,  there  to  remain  without  bail  until  he  shall  be 
reconciled  and  be  penitent  for  the  said  offence.    $  6. 

And  if  any  person  of  his  own  authority  and  power,  willingly 
and  unlawfully  do  rescue  any  offender  so  apprehended,  or  will 
disturb,  hinder,  or  let  such  offender  to  be  apprehended ;  he  shall 
suffer  like  imprisonment  as  aforesaid,  and  further  shall  forfeit    r  262  1 

5/.    J7. 

And  if  any  such  offender  be  not  apprehended  immediately  in 
time  convenient  as  aforesaid,  but  do  escape  or  go  away ;  then 
the  said  escape  shall  be  lawfully  presented  before  the  justices  of 
the  peace  at  the  next  quarter  sessions :  and  the  inhabitants  of 
the  parish  where  the  escape  was  so  suffered  shall  forfeit  to  the 
queen  for  every  such  escape  BL ;  to  be  levied  as  other  like  amer* 
ciaments,  upon  any  village,  hundred,  or  town,  for  the  escape  of 
a  murderer,  or  other  felon,  for  not  making  hue  and  cry.  §  8. 

And  all  justices  of  the  peace,  justices  of  assize,  mayors,  bailiffs, 
and  justices  of  the  peace  within  any  city  or  town  corporate,  shall 
have  power  to  inquire  of,  hear,  and  determine  the  said  offences, 
and  to  set  the  said  fines.    §  9. 

R  4? 
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Provided,  that  this  shall  not  in  any  wise  extend  to  abrc^te 
and  take  away  the  authority,  jurisdiction,  power,  and  punishment 
of  the  ecclesiastical  laws  now  standing  and  remaining  in  their 
force,  or  for  the  punishment  of  any  of  the  offences  and  misde- 
meanors aforesaid :  but  the  same  shall  stand  in  force  as  if  this 
act  had  not  been  made.    $  10. 

Provided,  that  persons  for  any  the  said  offences  receiving 
punishment  of  the  ordinary,  having  a  testimonial  thereof  under 
his  seal,  shall  not  for  the  same  eftsoons  be  convicted  before  the 
justices ;  and  in  likewise  receiving  for  the  said  ofifences  punish- 
ment by  the  justices,  shall  not  for  the  same  eflsoons  receive  pu- 
nishment of  the  ordinary.     $  1 1. 

Or  other  such  divine  service']  It  hath  been  resolved,  that  the 
disturbance  of  a  minister  in  saying  the  present  common  prayer, 
is  within  this  statute;  for  the  express  mention  of  such  divine 
service,  as  should  afterwards  be  authorised  by  queen  Mary,  doth 
implicitly  include  such  also  as  should  be  authorised  by  her  suc- 
cessors :  for  since  the  king  never  dies,  a  prerogative  given  gene- 
rally to  one,  goeth  of  course  to  others.     1  Haw.  140. 

S/iall  be  app'ehended]  In  the  case  of  Glove?'  and  Hind,  M, 
25  C.  2.,  where  an  action  of  trespass  of  assault  and  battery  was 
brought,  for  laying  hands  on  the  disturber;  it  was  declared  by 
the  court,  that  at  the  common  law  a  person  disturbing  divine 
service  might  be  removed  by  any  other  person  there  presenti  as 
being  all  concerned  in  the  service  of  God  that  was  then  perform- 
ing ;  so  that  the  disturber  was  a  nuisance  to  them  all,  and  might 
be  removed  by  the  same  rule  of  law  that  allows  a  man  to  abate 
a  nuisance.     Gibs.  304.     1  Mod.  168. 

E.  IS  C.  2.  The  court  refused  to  grant  a  certimari  to  remove 
r  253  1  an  indictment  at  tlie  sessions  against  the  defendant  for  not  behav- 
ing himself  reverently  and  modestly  at  the  church  during  divine 
service ;  because  although  the  offence  is  punishable  by  ecclesi- 
astical censures,  yet  they  judged  it  a  proper  cause  within  cogni- 
zance of  the  justices  of  the  peace,  and  indictable.  1  Keb.  491. 
ilythdart  3.  By  the  1  W.  c.  18.  If  any  person  shall  willingly  and  of 
of  Tolera-  purpose,  maliciously  or  contemptuously  come  into  any  cathedral 
or  parish  church,  chapel,  or  other  congregation  permitted  by 
this  act,  and  disquiet  or  disturb  the  same,  or  misuse  any  preacher 
or  teacher ;  he  shall  on  proof  thereof  before  a  justice  of  the  peace, 
by  two  witnesses,  find  two  sureties  to  be  bound  by  recognizance 
in  the  sum  of  50/.  and  in  default  of  such  sureties  shall  be  com- 
mitted to  prison,  there  to  remain  till  the  next  general  quarter 
sessions ;  and  upon  conviction  of  the  said  offence  at  such  sessions, 
shall  suffer  the  penalty  of  20/.     §  18.  (r) 


(r)  It  has  been  decided  that  an  indictment  upon  this  act.  at  the 
quarter  sessions,  may  before  verdict  be  removed  by  certiorari  into 


[And  a  similar  penalty  is  inflicted  on  those  who  shall  in  the  By  si  G.3. 
same  way  disturb  any  congregation  or  assembly  of  religious  wor-  ^'    * 
ship,  permitted  to  catholics  by  the  31  G.  3.  c,  32.  §  10.] 

4.  By  the  1  G.  sU  2.  c.  5.  If  any  persons  unlawfully,  riotously,  By  the  riot 
and  tumultuously  assembled  together,  to  the  disturbance  of  the  ^^' 
public  peace,  shall  unlawfully  and  with  force  demolish  or  pull 
down,  or  begin  to  demolish  or  pull  down,  any  church  or  chapel, 
or  any  building  for  religious  worship  certified  and  registered 
according  to  the  1  ^.  c.  18.,  the  same  shall  be  adjudged  felony, 
without  benefit  of  clergy.  And  the  hundred  shall  answer  da- 
mages, as  in  cases  of  roBbery.  §  4. 6. 

IV.  Performance  of  the  divine  service^  in  the  several 

parts  thereof.  (2) 

The  occasional  offices  are  treated  of  under  the  tide  ^Olit)dp0« 
1  Can.  14.     The  common  prayer  shall  be  said  X)r  sung  dis-  Common 
tinctly  and  reverently,  upon  such  days  as  are  appointed  to  be  prayer  to  be 
kept  holy  by  the  book  of  common  prayer,  and  their  eves,  and  at  holidays 
convenient  and  usual  times  of  those  days,  and  in  such  places  of 
every  church,  as  the  bishop  of  the  diocese  or  ecclesiastical  ordi- 
nary of  the  place  shall  think  meet  for  the  largeness  or  straitness    [  264  ] 
of  the  same,  so  as  the  people  may  be  most  edified.    All  ministers 
likewise  shall  observe  the  orders,  rites,  and  ceremonies  prescribed 
in  the  book  of  common  prayer,  as  well  in  reading  the  holy  scrip- 
tures, and  saying  of  prayers,  as  in  administration  of  the  sacra- 
ments, without  either  diminishing  in  regard  of  preaching,  or  in 
any  other  respect,  or  adding  any  thing  in  the  matter  or  form 
thereof. 

[By  57  G  3.  c,  99.  §  51.  The  bishop  of  a  diocese  may  enforce 
the  performance  of  the  morning  and  evening  service  on  Simdays, 
or  any  other  service  required  by  law,  in  any  parish  church  or 
chapel,  or  extra-parochial  church,  by  monition  and  sequestrar 
tion,  issued  as  in  §26.  provided:  before  which  enactment,  articles 
have  been  admitted  against  a  minister  for  not  performing  evening 
service.  (3)] 


the  court  of  King's  Bench  ;and  upon  conviction  of  several  defendants, 
each  is  liable  to  the  penalty  of  20/.  Rex  v.  Hube  and  others^  5  T. 
Rep.  542.  [See  a)i00enterj3.] 

(2)  No  special  rule  will  now  be  granted  to  defend  in  ejectment, 
only  for  a  right  to  enter  and  perform  divine  service.  Martin  v.  Davis, 
Stra.  914.,  denying  Hillingsivorth  v.  Brewster ,  SalL  256.  Reading 
prayers  or  a  sermon  in  a  family  is  not  performing  divine  service. 
"  Divine  service"  is  an  expression  often  used  in  acts  of  parliament, 
**  which  direct  the  reading  of  proclamations  after  divine  service.*' 
Trebec  v.  Keith,  2  Atk.  499. 

(3)  Talbot  V.  Filetooody  MSS.  €as.  36. 


3^  l^ublic  mtBhip* 

On  otiier  g.  ^qJ  by  the  preface  to  the  hook  cf  common  prayer:  All  priests 

^^  and  deacons  are  to  say  daily  the  morning  and  evening  prayer, 

either  privately  or  openly,  not  being  let  by  sickness,  or  some 
other  urgent  cadse. 

And  we  curate  that  ministreth  in  every  parish  church  or  cha- 
pel, being  at  home,  and  not  being  otherwise  reasonably  hindered, 
shflJl  say  the  same  in  the  parish  church  or  chapel  where  he 
ministreth :  and  shall  cause  a  bell  to  be  tolled  thereunto,  a  con- 
venient time  before  he  begin,  that  the  people  may  come  to  hear 
God's  word,  and  to  pray  with  him.  Vide  supra^  II.  10.  in  the 
note. 
In  what  3.  By  the  rubrick  before  the  common  prayer  of  the  2  Ed.  6. 

JUJi^        it  was  ordered  thus:  The  priest  being  in  the  quire  shall  begin 
with  a  loud  voice  the  Lord's  prayer,  Cfuled  the  Paternoster. 

In  the  quire']  That  is,  in  his  own  seat  there,  as  the  way  was 
all  Edward  die  sixth's  time,  and  as  is  still  done  in  some  churches: 
but  in  the  beginning  of  queen  Elizabeth's  reign,  reading-desks 
began  to  be  set  up  in  the  body  of  the  church,  and  divine  service 
to  be  read  there,  by  appointment  of  the  ordinaries,  according  to 
the  power  vested  in  them  by  the  rubrick  of  the  5^6 EdL  6. 
Gibs.  297. 

Shall  begin]  All  that  now  goes  before,  viz.  the  sentences,  ex- 
hortation, confession,  and  absolution,  were  first  inserted  in  the 
second  book  of  Edward  the  sixth.     2  Burnet^  76. 

By  the  rubrick  before  the  present  common  prayer:    7%^ 
morning  and  evening  prayer  shaU  be  used  in  the  accustomed  place 
of  the  churchy  chapel^  or  chancel^  except  it  shall  be  otherwise  deter- 
mined by  the  ordinary  of  the  place. 
Habit  of         4.  By  Can.  58.  Every  minister  saying  the  public  prayers,  or 
torrtffi"''L  ^'^stering  the  sacraments  or  other  rites  of  the  church,  shall 
ing.  wear  a  decent  and  comely  surplice  with  sleeves,  to  be  provided 

at  the  charge  of  the  parish.  And  if  any  question  arise  touching 
the  matter,  decency,  or  comeliness  thereof,  the  same  shall  be 
decided  by  the  discretion  of  the  ordinary.  Furthermore,  such 
ministers  as  are  graduates  shall  wear  upon  their  surplices  at  such 
times,  such  hoods  as  by  the  orders  of  the  universities  are  agree- 
[  265  ]  able  to  their  degrees ;  which  no  minister  shall  wear,  being  no 
graduate,  under  pain  of  suspension:  notwithstanding,  it  shall 
be  lawful  for  such  ministers  as  are  not  graduates,  to  wear  upon 
their  surplices,  instead  of  hoods,  some  c&cent  tippet  of  black,  so 
it  be  not  dilk. 

But  this  canon  (which  is  somewhat  observable)  is  in  part 
destroyed  by  the  statute  law,  and  by  the  rubrick,  before  the 
present  common  prayer. 

For  by  the  1  El.  c.  2.  it  is  provided.  That  such  ornaments  of 
the  church,  and  of  the  ministers  thereof,  shall  be  retained  and 
used,  as  was  in  this  church  of  England  by  authority  of  parliament 


in  the  second  year  of  the  reign  of  kin^  Edward  the  sixth ;  until 
other  order  shall  be  therein  taken  by  the  authority  of  the  queen's 
majesty,  with  the  advice  of  her  commissioners  appointed  and 
audiorised  under  the  ffreat  sefd  for  causes  ecclesiastical,  or  of 
the  metropolitan  of  this  realm.  §  25*  Which  other  order  as  to 
this  matter,  was  never  taken. 

And  by  the  rubrick  before  the  common  prayer  of  the  IS  &  14 
C.  2.  It  is  to  be  nated^  that  such  ornaments  of  the  churchy  and  of 
the  ministers  thereof  at  aU  times  of  their  ministration^  shaU  be  re- 
tained and  be  in  use^  as  'were  in  this  church  of  England^  by  the 
authority  of  parliament  in  the  second  year  of  the  reign  of  king 
Edward  the  sixth. 

Therefore  it  is  necessary  to  recur  in  this  matter  to  the  common 
prayer  book  established  by  act  of  parliament  in  the  second  year  of 
king  Edward  the  sixth.  In  which  there  is  this  rubrick :  ^'  In 
^^  the  saying  or  singing  of  matens  and  eoensonge^  bapitsyng  and 
*^  burying,  the  minister  in  paryshe  churches  and  chapels  annexed 
*^  to  the  same,  shall  use  a  surples.  And  in  all  cathedrall  churches 
"  and  colledges  the  archdeacons,  deanes,  provestes,  maisters, 
^^  prebendaryes,  and  fellowes,  beinge  graduates,  may  use  in  the 
"  quiere,  beside  theyr  surplesses,  such  hoodes  as  pertaineth  to 
^*  their  several  degrees  whiche  they  have  taken  in  any  universitie 
^<  within  this  reabine.  But  in  all  other  places,  every  minister 
*^  shall  be  at  libertie  to  use  any  surplus  or  no.  It  is  also  seemly 
^^  that  graduates,  when  they  dooe  preache,  should  use  suche 
*'  hoodes  as  pertayneth  to  theyr  several  degrees." 

So  that  in  marrying,  churching  of  women,  and  other  offices 
not  here  specified,  and  even  in  the  administration  of  the  holy 
communion,  it  seemeth  that  a  surpUoe  is  not  necessary.  And 
the  reason  why  it  is  not  injoined  for  the  holy  communion  in 
particular,  is,  because  other  vestments  are  appointed  for  that 
ministracion,  which  are  as  followeth :  ^<  Upon  the  day,  and  at 
**  the  time  appointed  for  the  ministracion  of  the  holy  communion,  [  266  ] 
'*  the  priest  that  shall  execute  the  holye  ministry,  shall  put  upon 
*<  hym  the  vesture  appointed  for  that  ministracion,  that  is  to  say, 

a  white  albe  plain,  with  a  vestment  or  cope.     And  where  there 

be  many  priestes  or  deacons,  there  so  many  shall  be  ready  to 
^^  helpe  the  priest  in  the  ministracion,  as  shall  be  requisite ;  and 
*^  shall  have  upon  them  likewyse  the  vestures  appointed  for  their 
*'  ministeiy,  that  is  to  say,  albes  with  tunacles.^* 

Note,  Tiie  alb  difiers  m>m  the  surplice  in  being  close-sleeved* 

'^  And  whensoever  the  bushop  shall  celebrate  me  holye  com- 
'^  munion  in  the  churche,  or  execute  any  other  publique  minis- 
^^  tracion ;  he  shall  have  upon  him,  besyde  his  rochette,  a  surples 
'^  or  albe,  and  a  cope  or  vestment,  and  also  hys  pastoral  staflfe  in 
'*  hys  hand,  or  elles  borne  or  holden  by  hys  chaplj^e." 

5.  In  the  2d  of  Ed.  6.    The  order  for  morning  and  every  Morning 


it 


206  l^ubltc  toorgbip* 

and  evening  prayer  began  (as  was  said  before)  with  the  Lord's  prayer,  and 
prayer.         ended  with  the  third  collect  for  grace ;  the  other  five  prayers  that 
now  follow  having  been  added  since.     Gibs.  800. 

From  which,  and  from  other  observations  which  follow,  it  will 
appear,  that  brides  the  several  offices  being  now  generally  put 
into  one,  which  at  first  were  distinct  and  separate,  they  are  now 
become  much  longer  than  originally  they  were,  by  the  additions 
from  time  to  time  which  have  thereunto  been  made. 
Psalms.  6.  Bubr.     The  psalter  foUoweth  the  division  of  the  Hebrews, 

and  the  translation  of  the  great  English  Bible,  set  forth  and  used 
in  the  time  of  king  Henry  the  eighth  and  Edward  the  sixth. 
Litany.  7*  Can,  15.     The  litany  shall  oe  said  or  sung,  when  and  as  is 

set  down  in  the  book  of  common  prayer,  by  the  parsons,  vicars, 
ministers,  or  curates,  in  all  catliedral,  collegiate,  and  parish 
churches  and  chapels,  in  some  convenient  place,  according  to  the 
discretion  of  the  bishop  of  the  diocese,  or  ecclesiastical  ordinary 
of  the  place;  more  particularly,  upon  the  Wednesdays  and 
Fridays  weekly,  though  they  be  not  holidays,  the  minister  at  the 
accustomed  hours  of  service  shall  resort  to  the  church  and  cha- 
pel, and  warning  being  given  to  the  people  by  tolling  of  a  bell, 
shall  say  the  litany  prescribed  in  the  book  of  common  prayer : 
whereunto  we  wish  every  householder,  dwelling  within  half  a 
[  267  ]  mile  of  the  church,  to  come  or  send  one  at  the  least  of  his  house- 
hold, fit  to  join  with  the  minister  at  prayers. 
Prayers  8.  Of  the  prayers  and  thanksgivings  which  now  stand  at  the 

and  thanks-  g^d  of  the  litany  service,  the  first  two  prayers  (for  rain  and  fair 
ter^^  "  weather)  were  at  the  end  of  the  communion  service  in  the  book 
Litany.  of  the  2  Ed,  6.  To  which  were  added  in  the  5  Ed,  6.  these 
prayers.  In  .the  time  of  dearth  and  famine ;  in  the  time  of  war ; 
and  in  the  time  of  plague  and  sickness.  The  prayer  to  be  used 
after  any  other,  and  the  thanksgivings  for  rain,  fair  weather, 
plenty,  and  deliverance  from  enemies,  were  brought  in  by  king 
James  the  first.  The  prayers,  in  the  ember  weeks,  for  the  par- 
liament, and  for  all  conditions  of  men,  were  added  in  1661  ;  as 
were  also  the  general  thanksgiving,  and  the  thanksgiving  for  pub- 
lic peace,  and  for  deliverance  from  the  plague.     Gibs,  301. 

9.  By  the  several  acts  of  uniformity,  the  form  of  worship  di- 
rected in  the  book  of  common  prayer  shall  be  used  in  the  church, 
and  no  other ;  but  with  this  proviso,  that  it  shall  be  lawful  for  all 
men,  as  well  in  churches,  chapels,  oratories  or  other  places,  to 
use  openly,  any  psalms  or  prayer  taken  out  of  the  Bible,  at  any 
due  time,  not  letting  or  omitting  thereby  the  service,  or  any  part 
thereof,  mentioned  in  the  said  book.     2  &  3  Ed,  6.  ^.  1.  §  7. 

And  whereas  heretofore  there  hath  been  great  diversity  in 
saying  and  singing  in  churches  (4?)  within  this  realm,  some  follow- 
- 

(4)  The  whole  law  and  history  of  devotional  singing  in  churches  is' 
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ing  Salisbury  use^  some  Hereford  me,  and  some  the  use  of  Bangor^ 
some  of  York^  some  oi Lincoln ;  now  from  henceforth  all  the  whole 
realm  shall  have  but  one  use.     Pi'ef,  to  the  Com,  Pr. 

Salisbury  use']  Lindwood^  speaking  of  the  use  of  Sarum^  says, 
that  almost  the  whole  province  of  Canterbury  folioweth  this  use ; 
and  adds  as  one  reason  of  it,  that  the  bishop  of  Sarum  is  pre- 
centor in  the  college  of  bishops ;  and  at  those  times  when  the 
archbishop  of  Canterbury  solemnly  performeth  divine  service  in 
the  presence  of  the  college  of  bishops,  he  ought  to  govern  the 
quire,  by  usuage  and  ancient  custom.     Gibs,  259. 

Some  Hereford  use'}  In  the  northern  parts  was  generally  ob- 
served the  use  of  the  archiepiscopal  church  of  York ;  in  South 
Wales,  the  use  of  Hereford ;  in  North  Wales,  the  use  of  Ban- 
gor ;  and  in  other  places,  the  use  of  other  of  the  principal  sees, 
as  particularly  that  of  Lincoln,     jiyl.  Par,  356. 

The  rule  laid  down  for  church  music  in  England  almost  1000 
years  ago,  was,  that  they  should  observe  a  plain  and  devout 
melody,  according  to  the  custom  of  the  church.  And  the  rule  [  268  ] 
prescribed  by  queen  Elizabeth  in  her  injunctions  was,  that  there 
should  be  a  modest  and  distinct  song,  so  used  in  all  parts  of  the 
common  prayers  in  the  church,  that  the  same  may  be  as  plainly 
understood,  as  if  it  were  read  without  singing.  Of  the  want  of 
which  grave,  serious,  and  intelligible  way,  the  reformatio  legum 
had  complained  before.  And  whether  some  regulations  may  not 
now  be  necessary,  to  render  church  music  truly  useful  to .  the 
ends  of  devotion,  and  to  guard  against  indecent  levities,  seemeth 
to  require  some  consideration.     Gibs,  298,  299. 

10.  By  the  statute  of  26  G.  2.  c,  33.     After  the  second  lesson  Publication 
shall  the  banns  of  matrimony  be  published.  ofecclesias- 

And  by  the  rubric :  After  the   Nicehe   creed  is   ended,  the  ^!f  i^|^ 
curate  shall  declare  unto  the  people  what  holidays  or  fasting  church, 
days  are  in  the  week  following  to  be  observed ;  and  then  also,  if 
occasion  be,  shall  notice  be  given  of  the  commmiion ;  and  briefs, 

SO  ably  deduced  by  lord  Stotvell,  in  Hutchins  v.  Denziloe  and  ana- 
thery  1  Hagg,  Rep,  170.,  that  to  do  justice  to  the  judgment  the  whole 
ought  to  be  transcribed,  which  would  exceed  the  limits  of  a  note. 
His  decision  established  that  churchwardens  could  not  interfere  to 
prohibit  a  form  of  singing  by  the  parish  clerk,  charity  children  and 
congregation,  authorised  by  the  minister  and  accompanied  by  plain 
congregational  music,  e.  g.  an  organ ;  for  if  the  minister  introduces 
irregularity  into  the  service,  they  may  complain  to  the  ordinary. 
(Id  174.)  And  see  2  &  SEd.  6.  c.  1.  and  1  El.  c,2,  antCy  II.  10.  m 
this  title.  The  antient  hymns  used  in  churches  before  the  metrical 
version  of  the  Psalms,  are  by  no  means  superseded  thereby,  but  it 
is  recommended  by  the  statutes  of  the  Remrmation  and  the  usage 
explanatory  of  them,  that  they  should  be  used  in  the  liturgy,  or  rather 
that  they  should  be  preferred  to  any  others.  (Id,  179,  180.) 
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citations,  and  excommunications  read :  and  nothing  shall  be  pro* 
claimed  or  published  in  the  church,  during  the  time  of  divine 
service,  but  by  the  minister ;  nor  by  him  any  thing,  but  wha|:  is 
prescribed  in  the  rules  of  this  book,  or  injoined  by  the  king,  or 
by  the  ordinary  of  the  place. 
Preach-  1 1.  The  clergy  in  queen  fUizabeth's  time  being  very  ignorant 

ing.  (5)  ^^^^  ^Q  wonder,  their  stipends  in  most  places  being  exceeding 
small);  and  moreover  the  state  having  a  jealous  eye  upon  them, 
as  if  they  were  not  very  well  affected  to  the  Reformation ;  none 
were  permitted  to  preach  without  licence,  but  they  were  to 
study  and  read  the  homilies  gravely  and  aptly ;  and  they  that 
were  instituted,  subscribed  a  promise  to  the  same  effect  And 
this  continued  in  some  measure  in  the  next  reign :  for  ministers 
not  licensed  to  preach,  were  by  the  canons  prohibited  to  expound 
any  text  of  scripture,  and  were  only  to  read  the  homilies,  even  in 
their  own  cures.  But  the  occasion  of  those  canons  being  now 
taken  away,  the  bishops  do  generally  and  justly  forbear  to  put 
the  canons  as  to  this  matter  in  execution ;  and  every  priest  is 
permitted  to  preach,  at  least  in  his  own  cure,  as  he  may  and 
ought  to  do  by  the  old  canon  law,  and  by  the  charge  given  him 
at  nis  ordination,  and  by  the  very  nature  of  his  office.  J(^ns.  48. 

The  restraints  in  this  kind  were  (and  are)  as  follows : 

ArundeL  No  priest  not  being  licensed  shall  exercise  the  office 
of  preaching,  until  he  shall  be  examined  and  sent  bv  the  bishop, 
and  shall  produce  the  authority  by  which  he  preacheth.  lAnd. 
288. 
r  269  "1  Form  of  ordaining  deacons :  Take  thou  authority  to  read  the 
Gospel  in  the  church  of  God,  and  to  preach  the  same,  if  thou  be 
thereto  licensed  by  the  bishop  himself 

Form  of  ordaining  priests :  Take  thou  authority  to  preach  the 
word  of  God,  and  to  minister  the  holy  sacraments,  in  the  con- 
gregation where  thou  shall  be  lawfoUy  appointed  thereunto. 

Art,  23.  It  is  not  lawful  for  any  man,  to  take  upon  him  the 
office  of  public  preaching,  or  ministering  the  sacraments  in  the 
congregation,  before  he  be  lawfully  called  and  sent  to  execute  the 
same.  And  those  we  ought  to  judge  lawfully  called  and  sent, 
which  be  chosen  and  called  to  this  work  by  men  who  have  pub- 

(5)  A  licence  to  preach  in  Quebec  chapel,  in  Mary-le-bone,  was 
not  allowed  to  be  impeached  by  proceedings  oa  the  part  of  the  lay 
impropriator  in  a  civil  suit,  he  not  shewing  an  interest  intitling  him 
to  maintain  it.  Duke  of  Portland  v.  Bingham^  1  Hagg,  Rep.  157.  A 
parson  can  neither  preach,  administer  the  sacrament,  or  celebrate 
marriage,  without  the  bishop's  licence,  though  such  licence  is  not 
necessary  for  every  particular  case  ;  but  a  bishop  may  susp^d  a  mi- 
nister wholly  if  he  is  irregular,  till  he  submits  to  perform  his  duty 
properly.     Trehec  v.  Keith,  2  Aih  499.  H.  1742. 
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lie  authority  given  unto  them  in  the  congregation,  to  call  and 
send  ministers  into  the  Lord's  vineyard. 

Can,  36.  No  person  shall  be  received  into  the  ministry,  nor 
admitted  to  any  ecclesiastical  living,  nor  suffered  to  preach,  to 
catechize,  or  to  be  a  lecturer  or  reader  of  divinity  in  either  uni- 
versity, or  in  any  cathedral  or  collegiate  church,  city,  or  market 
town,  parish  church,  chapel,  or  any  other  place  within  this  realm ; 
except  he  be  licensed  either  by  the  archbishop  or  by  the  bishop 
of  the  diocese  where  he  is  to  be  placed,  under  their  hands  and 
seals,  or  by  one  of  the  two  universities  under  their  seal  likewise ; 
and  except  he  shall  first  subscribe  to  the  three  articles  concerning 
the  kmg^s  supremacy,  the  book  of  common  prayer,  and  the 
thirty-nine  articles :  and  if  any  bishop  shall  license  any  person 
without  such  subscription,  he  shall  be  suspended  from  giving 
licences  to  preach  for  the  space  of  twelve  months. 

And  by  the  31  EL  c.  6.  If  any  person  shall  receive  or  take  any 
money,  fee,  reward,  or  any  other  profit,  directly  or  indirectly,  or 
any  promise  thereof,  either  to  himself  or  to  any  of  his  friends  (all 
ordinary  and  lawful  fees  only  excepted),  to  procure  any  licence 
to  preach ;  he  shall  forfeit  40/.     $  10. 

After  the  preacher  shall  be  licensed,  then  it  is  ordained  as  fol- 
loweth : 

Can,  45.  Every  beneficed  man,  allowed  to  be  a  preacher,  and 
residing  on  his  benefice,  having  no  lawful  impediment,  shall  in 
his  own  cure,  or  in  some  other  church  or  chapel  (where  he  may 
conveniently)  near  adjoining,  where  no  preacher  is,  preach  one 
sermon  every  Sunday  of  the  year ;  wherein  he  shall  soberly  and 
sincerely  divide  the  word  of  truth  to  the  glory  of  God,  and  to  the 
best  edification  of  the  people. 

Can,  47-  Every  beneficed  man,  licensed  by  the  laws  of  this  [  270  ] 
realm  (upon  urgent  occasions  of  other  service)  not  to  reside  upon 
his  benefice,  shall  cause  his  cure  to  be  supplied  by  a  curate  that 
is  a  sufficient  and  licensed  preacher,  if  the  worth  of  the  benefice 
will  bear  it.  But  whosoever  hath  two  benefices,  shall  maintain 
a  preacher  licensed,  in  the  benefice  where  he  doth  not  reside, 
except  he  preach  himself  at  both  of  them  usually. 

By  Can,  50,  Neither  the  minister,  churchwardens,  nor  any 
other  officers  of  the  church,  shall  suffer  any  man  to  preach  within 
their  churches  or  chapels,  but  such  as  by  shewing  their  licence 
to  preach  shall  appear  unto  them  to  be  sufficiently  authorised 
thereunto,  as  is  aforesaid. 

Can.  51,  The  deans,  presidents,  and  residentiaries  of  any 
cathedral  or  collegiate  church,  shall  sufier  no  stranger  to  preach 
unto  the  people  in  their  churches ;  except  they  be  allowed  by 
the  archbishop  of  the  province,  or  by  the  bishop  of  the  same 
diocese,  or  by  either  of  the  universities :  and  if  any  in  his  ser- 
mon  shall  publish  any  doctrine  either  strange  or  disagreeing 
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from  the  word  of  God,  or  from  any  of  the  thirty-nine  articles, 
or  from  the  book  of  common  prayer :  the  dean  or  residents  shall 
by  their  letters,  subscribed  with  some  of  their  hands  that  heard 
him,  so  soon  as  may  be,  give  notice  of  the  same  to  the  bishop  of 
the  diocese,  that  he  may  determine  the  matter,  and  take  such 
order  tlierein  as  he  shall  think  convenient. 

Can.  52.  That  the  bishop  may  understand  (if  occasion  so  re- 
quire (what  sermons  are  made  in  every  church  of  his  diocese, 
and  who  presume  to  preach  without  licence ;  the  churchwardens 
and  sidemen  shall  see,  that  the  names  of  all  preachers  which 
come  to  their  church  from  any  other  place,  be  noted  in  a  book, 
which  they  shall  have  ready  for  that  purpose;  wherein  every 
preacher  snail  sifbscribe  his  name,  the  day  when  he  preached, 
and  the  name  of  the  bishop  of  whom  he  had  licence  to  preach. 

Can,  53,  If  any  preacher  shall  in  the  pulpit  particularly  or 
namely,  of  purpose  impugn-or  confute  any  doctrine  delivered  by 
any  other  preacher  in  the  same  church,  or  in  any  church  near 
adjoining,  before  he  hath  acquainted  the  bishop  of  the  diocese 
therewith,  and  received  order  from  him  what  to  do  in  that  case, 
because  upon  such  public  dissenting  and  contradicting  there 
may  grow  much  offence  and  disquietness  unto  the  people ;  the 
churchwardens  or  party  grieved  shall  forthwith  signify  die  same 
to  the  said  bishop,  and  not  suffer  the  said  preacher  any  more  to 
occupy  that  place  which  he  hath  once  abused,  except  he  faith- 
[  271  ]  fully  promise  to  forbear  all  such  matter  of  contention  in  the 
church,  until  the  bishop  hath  taken  further  order  therein :  who 
shall  with  all  convenient  speed  so  proceed  therein,  that  public 
satisfaction  may  be  made  in  the  congregation  where  the  oiSence 
was  given.  Provided,  that  if  either  of  the  parties  offending  do 
appeal,  he  shall  not  be  suffered  to  preach  pendente  lite. 

Can,  55.  Before  all  sermons,  lectures,  and  homilies,  the 
preachers  and  ministers  shall  move  the  people,  to  join  with  them 
in  prayer,  in  this  form,  or  to  this  effect,  as  briefly  as  conveniently 
they  may :  "  Ye  shall  pray  for  Christ's  holy  catholic  church, 
"  that  is,  for  the  whole  congregation  of  christian  people  dis- 
"  persed  throughout  the  whole  world,  and  especially  for  the 
^^  churches  of  England,  Scotland,  and  Ireland.  And  herein  I 
require  you  most  especially,  to  pray  for  the  king's  most  ex- 
cellent majesty,  our  sovereign  lord  James,  king  of  England, 
"  Scotland,  France,  and  Ireland,  defender  of  tne  faith,  and 
supreme  governor  in  these  his  realms,  and  all  other  his  do- 
minions and  countries,  over  all  persons,  in  all  causes,  as  well 
<<  ecclesiastical  as  temporal.  Ye  shall  also  pray  for  our  gracious 
**  queen  Anne,  the  noble  prince  Henry,  and  the  rest  of  the  king 
"  and  queen's  royal  issue.  Ye  shall  also  pray  for  the  ministers 
^<  of  God's  holy  word  and  sacraments,  as  well  archbishops  and 
bishops,  as  other  pastors  and  curates.     Ye  shall  also  pray  for 
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^^  the  king's  most  honourable  council,  and  for  all  the  nobility 

^  and  magistrates  of  this  realm,  that  all  and  every  of  these  in 

their  several  callings,  may  serve  truly  and   painfully  to   the 

*  glory  of  God,  and  the  edifying  and  well  governing  of  his 
^  people^  remembering  the  account  that  they  must  make.  Also 
'  ye  shall  pray  for  the  whole  commons  of  this  realm,  that  they 
^  may  live  in  the  true  faith  and  fear  of  God,  in  humble  obe- 

*  dience  to  the  king,  and  brotherly  diarity  one  to  another. 
^  Finally,  let  us  praise  God  fat  all  those  which  are  departed  out 

*  of  this  life  in  the  &ith  of  Christ,  and  pray  unto  God  that  we 

*  may  have  grace  to  direct  our  lives  after  their  good  example ; 
^  that  this  life  ended,  we  may  be  made  partakers  with  them  of 
^  the  glorious  resurrection  in  the  life  everlasting :  always  con- 

*  cludmg  with  the  Lord's  prayer." 

The  like  form  was  injoined  oy  th^  injunctions  of  queen  Eliza- 
beth in  the  year  1559 ;  and  a  form  of  bidding  was  likewise  pre- 
scribed (but  of  a  different  tenor  from  these  two)  by  the  injunc- 
tions of  Edward  the  sixth ;  and  also  before  this  (and  before  the  [  272  ] 
Reformation)  we  find  the  like  bidding  form  in  English,  in  a 
festival  printed  in  the  year  1509,  whioi  is  much  longer  than 
these,  and  is  reprinted  at  length  by  Jir.  Burnet  m  his  History  of 
the  Reformation.     Vol.2.  Append.  p.104«. 

The  occasion  of  this  kind  of  bidding  prayer  (as  it  is  called) 
was,  that  in  the  ancient  church  silence  was  commanded  to  be 
kept  for  a  time,  for  the  people's  secret  prayers ;  and  in  this  or 
such  like  form  the  minister  directed  the  people  what  to  pray  for. 
A  remainder  of  which  usage  is  still  preserved  in  the  office  of 
ordination  of  priests.     1  Warn.  28, 

In  the  year  1661,  there  is  an  entry  in  the  journal  of  the  upper 
house  of  convocation,  that  the  bishops  unanimously  voted  for 
one  form  of  prayer,  to  be  used  by  all  ministers,  as  well  before  as 
after  sermon :  and  that  this  order  was  pursued  in  the  convoca- 
tion (although  not  brought  to  effect),  appears  from  the  minutes 
of  the  lower  house,  where  on  January  81.  we  find  a  committee 
appointed  for  this Jamong  other  purposes)  to  compile  a  prayer 
before  sermon.     Gibs,  811. 

Peccham.  Every  priest  shall  explain  to  the  people,  four  times 
a  year,  the  fourteen  articles  of  fiudi,  the  ten  conunandm^its,  the 
two  evangelical  precepts,  the  seven  works  of  mercy,  the  seven 
deadly  sins  with  their  consequences,  the  seven  principal  virtues, 
and  we  seven  sacraments  of  grace.  The  fourteen  articles  of 
&ith  (whereof  seven  belong  to  the  mystery  of  the  Trinity^  and 
seven  to  Christ's  humanity)  are,  1.  The  unity  of  the  divine 
essence  in  the  three  persons  of  the  undivided  Trinity.  2.  That 
the  Father  is  God.  S.  That  the  Son  is  God.  4.  That  the 
Holy  Ghost,  proceeding  from  the  Father  and  the  Son,  is  God. 
5.  The  creation  of  heaven  and  earth  by  the  whole  and  undivided 
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Trinity.     6.  The  sanctification  of  the  church  by  the  Holy 
Ghost;  the  sacraments  of  grace;   and  all  other  tilings  wherein 
the  christian  church  commtinicateth.     7.  The  consummation  of 
the  church  in  eternal  glory,  to  be  truly  raised  again  in  flesh  and 
spirit ;  and  opposite  thereunto  the  eternal  damnation  of  the  re- 
probate.    8.  The  incarnation  of  Christ.     9.  His  being  bom.  of 
the  Blessed  Vu*gin.     10.  His  suffering  and  death  upon  the  cross. 
11.  His  descent  into  hell.     12.  His  resurrection  &om  the  dead. 
IS.  His  ascension  into  heaven.     14.  His  future  coming  to  judge 
the  world.     The  ten  commandments  are  the  precepts  of  the  Old 
Testament.     To  these  the  gospel  addeth  two  others,  to  wit,  the 
[  273  ]   love  of  God,  and  of  our  neighbour.     Of  the  seven  works  of 
mercy,  six  are  collected  out  of  the  gospel  of  St.  Matthew ;  to 
feed  the  hungry,  to  give  drink  to  the  thirsty,  to  entertain   the 
stranger,  to  clodie  the  naked,  to  Visit  the  sick,  and  to  comfort 
those  that  are  in  prison  :  and  the  seventh  is  gathered  out  of  To- 
bias, to  wit,  to  bury  the  dead.     The  seven  deadly  sins  are,  pride, 
envy,  anger  or  hatred,  slotlifulness,  covetousness,  gluttony  and 
drunkenness,   luxury.     The   seven  principal  virtues  are,  faith, 
hope,  charity,  which  respect  God  |  prudence,  temperance,  justice^ 
fortitude,  with  regard  unto  men.     The  seven  sacraments  of  grace 
are,  baptism,   confirmation,   orders,   penance,   matrimony,    the 
eucharist,  and  extreme  unction.     Und.  1.  43. 54. 
Homilies.         12.  Rubric  after  the  Nicene  creed*     Then  shall  follow  the 
sermon,  or  one  of  the  homilies  already  set  forth  or  hereafter  to 
be  set  forth  by  authority. 

Form  of  ordaining  deacons.  It  appertaineth  to  the  office  of  a 
deacon,  to  read  holy  scriptures  and  homilies  in  the  church. 

Art.  35.  The  second  book  of  homilies,  the  several  titles  whereof 
we  have  joined  unto  this  article,  doth  contain  a  godly  and  whole- 
some doctrine,  and  necessary  for  these  times,  as  doth  the  former 
book  of  homilies,  which  were  set  forth  in  the  time  of  Edward  the 
sixth ;  and  therefore  we  judge  them  to  be  read  in  churches  by 
the  ministers  diligently  and  distinctly,  that  they  may  be  under- 
standed  of  the  people. 

CanA9.  No  person  whatsoever  not  examined  and  approved 
by  the  bishop  of  the  diocese,  or  not  licensed  as  is  aforesaid  for  a 
sufficient  or  convenient  preacher,  shall  take  upon  him  to  expound 
in  his  own  cure  or  elsewhere,  any  scripture  or  matter  of  doc- 
trine ;  but  shall  study  to  read  plainly  and  aptly  (without  glossing 
or  adding)  the  homilies  already  set  forth,  or  hereafter  to  oe  pul> 
lished  by  lawful  authority,  for  the  confirmation  of  the  true  &ith^ 
and  for  the  good  instruction  and  edification  of  the  people. 

Can.  46.  Every  beneficed  man,  riot  allowed  to  be  a  preacher, 

shall  procure  sermons  to  be  preached  in  his  cure,  once  in  every 

month  at  the  least,  by  prefers  lawfully  licensed ;  if  hid  living, 

.     in  the  judgment  of  the  ordinary,  will  be  able  to  bear  it.     And 

9 


upon  evexy  Sunday,  when  there  $hall  not  be  a  sermon  preached 
in  his  cure ;  he  or  his  curate  shall  read  some  one  of  the  homilies 
prescribed  or  to  be  prescribed  by  authority,  to  the  intents  afore- 
said. 

1 3.  Besides  the  publication  of  things  merely  ecclesiastical,  there    [  274  ] 
are  divers  acts  of  parliament,  and  other  matters  temporal,^  re^  Pubiicadon 

?uired  to  be  published  in  the  churches.     Such  are  these  which  w^i^tnt 
)llow  :  and  other  ' 

Theactof  uniformity  of  the  5  ii6Ed.  6.  is  required  to  be  read  temporal 
in  the  church  by  the  minister  once  every  year.  SechurS. 

The  act  against  swearing  of  the  19  6.  2.  to  be  read  in  the 
church  by  the  minister  four  times  every  year. 

The  act  of  the  12  An.  st.  2.  c.  18.  concaning  ships  in  distress^ 
to  be  read  in  the  church  four  times  a  year  in  all  the  sea-port 
towns,  and  on  the  coast,  immediately  after  prayers  and  before 
the  sermon. 

The  act  for  the  observation  of  the  £fth  of  November,   to 
*  be  read  by  the  minister,  on  that  day,  after  the  morning  prayer  oi^ 
preaching. 

The  act  for  the  commemoration  of  king  Charles  the  second's   - 
restoration,  to  be  read  after  the  Nicene  creed  on  the  Lord's  day 
nest  before  the  twenty-ninth  day  of  May  yearly. 

By  the  17  G.  2.  c.  S.  The  churchwardens  and  overseers  of 
the  poor  shall  cause  public  notice  to  be  ffiven  in  the  church,  of 
every  rate  for  relief  of  the  poor  allowea  by  the  justices  of  the 
peace,  the  next  Sunday  after  such  allowance;  and  no  rate 
shall  be  reputed  sufficient  to  be  collected,  till,  after  such  notice 
given.     $  1. 

By  the  yearly  land-tax  acts,  and  by  the  acts  for  laying  duties 
upon  houses  and  windows,  the  collectors  of  the  said  tax  and 
duties  respec^vely  shall,  within  ten  days  after  their  receipt  of  the 
duplicates  of  the  assessment,  cause  public  notice  to  be  ^ven  in 
the  church  or  chapel  immediately  after  divine  service  on  the 
Lord's  day  (if  any  such  divine  service  shall  be  performed  therein 
within  diat  time)  of  the  time  and  place  appointed  by  the  com- 
missioners, for  hearing  and  determining  appeals  against  the  said 
assessment. 

|atil{iit.    See  Cgurcj^. 
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11 Y  aprovmcial  constitution  of  archbishop  Lai^on ;  ecclesias-  PaigaUon 
^  tical  judges  shall  not  compel  any  to  come  to  purgation  ^t  '"  lf«na*>- 
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the  suggestion  of  their  apparitors,  unless  they  be  infamed  by 
grave  and  good  men.    Land,  312. 

And  by  a  constitution  of  archbishop  Stratford ;  Persons  de- 
famed of  crimes  and  excesses,  and  willing  to  purge  themselves, 
shall  not  be  drawn  out  of  one  deanery  into  another,  or  to  places 
in  the  country  where  victuals  and  necessaries  of  life  are  not  to  be 
sold:  and  in  the  enjoining  of  purgation  to  them,  not  more  than 
six  compurgators  shall  be  required  for  fornication,  or  the  like 
crime;  nor  more  than  twelve  for  a  greater  crime,  as  JTor  adultery. 
Land.  SIS. 

And  purgation  was  exercised  in  the  following  manner:  When 
any  man  or  woman  lay  under  a  common  suspicion  or  public 
fame  of  incontinence,  or  other  vice ;  though  there  was  not  proof 
plain  and  full  enough  to  convict  them,  yet  were  they  liable  to  be 
summoned  before  the  spiritual  judge,  and  to  be  charged  with  the 
crime.  If  they  confessed,  they  had  a  certain  penance  immedi- 
ately enjoined  them :  If  they  denied,  the  judge  enjoined  them 
purgation  to  be  performed  on  a  day  appointed,  by  their  own 
oath,  and  by  the  oaths  of  five  or  six  neighbours  (more  or  less, 
according  to  the  nature  of  the  crime,  and  the  condition  of  the 
person);  and  those  to  be  of  good  fome  and  sober  conversatkm. 
The  oath  of  the  person  suspected  was,  to  delcare  his  own  inno- 
cence ;  and  the  oath  of  the  compurgators,  that  they  believed  what 
he  swiH'e  was  true.  If  the  person  came  at  the  day  i^pointed, 
together  with  his  neighbours,  and  purged  himself  according 
to  the  rules  of  the  church,  he  was  dismissed,  and  declared  inno- 
cent, and  restored  to  his  good  name;  but  he  was  at  the  sfune  tkne 
enjoined  to  avoid  the  cause  of  suspicion  or  the  ground  of  the  fame, 
for  the  time  to  come.  But  if  he  appeared  not,  he  was  declared 
contumacious,  and  proceeded  against  as  such ;  or  if  he  did  ap- 
pear, and  could  not  perform  purgation,  (that  is,  either  would 
not  swear  to  his  own  innocence,  or  could  not  bring  others  to 
swear  that  they  believed  he  swore  true,)  such  &ilure  was  taken 
for  conviction,  and  the  judge  proceeded  to  enjoin  penance  in  the 
same  manner  as  if  the  person  had  he&a  duly  convicted,  by  his 
own  confession,  or  by  the  testimony  of  others.     Gibs.  1042. 

But  by  the  IS  C.  2.  c.  12.  §  4.     It  shall  not  be  lawful  for  any 
person  exercising  ecclesiastical  jurisdiction,  to  tender  or  admini- 
ster unto  any  person  whatsoever,  the  oath  usually  called  the  oath 
ex  qfficioy  or  any  other  oath,  whereby  such  person  to  whom  the 
[  276  ]    same  is  tendered  or  administered,  may  be  charged  or  compelled 
to  confess,  or  accuse,  or  to  purge  him  or  herself  of  any  cri- 
minal matter  or  thing,  whereby  he  or  she  may  be  liable  to 
censure  or  punishment 
Purgation        2.  Antiently,  upon  the  allowance  of  the  benefit  of  clemr,  the 
^^^y^    person  accused  was  delivered  to.  the  ordinary,  to  mijce  his 
***  purgation ;  which  was  to  be  by  a  jury  of  twelve  clerks,  [before 


jCtuare  mcumbraDtt  S76 

the  bishop  In  person  or  his  deputy :  and  there  first  the  party]  ^^^^  >^- 
by  his  own  oath  affirmed  his  innocency ;  [then  there  were]  the  ^^ 
oaths  of  twelve  compurgators  to  their  belief  of  it;  [then  witnesses 
were  to  be  examin^  on  oath,  on  behalf  of  the  prisoner  only : 
and  lastly,  the  jury  were  to  bring  in  their  verdict  <hi  oath,  which 
usually  acquitted  the  prisoner :  otherwise,  if  a  clerk,  he  was 
d^raded  or  put  in  penance.]  2  H.  H.  383.  WooSs  Civ.  L.  669. 
[4  Bla.  Comm.  368.] 

But  now,  by  the  statute  of  the  18  El,  c.  7.  this  kind  of  purg- 
ation is  also  taken  always  and  the  person  admitted  to  his  clergy 
shall  not  be  delivered  to  the  ordinary,  (s)  [But  on  such  allowance 
and  burning  in  the  hand,  shall  foithwith  be  enlarged  out  of 
prison:  vndi  proviso,  that  the  judge  may,  if  he  think  fit,  continue 
bim  in  gaol  for  any  time  not  exceeding  one  year.] 

^uaferrfF.    See  WiffUmtevfi. 


^uaxt  impeMt. 

QUARE  impedit  is  a  writ  that  lieth,  where  one  hath  an  ad  vow- 
son,  and  the  parson  dies,  and  another  presents  a  clerk,  or 
disturbs  the  righdul  patron  to  present ;  then  the  rightful  patron 
(although  he  TO  a  purchaser,  and  do  not  claim  firom  his  ancestors) 
shall  have  this  writ.  But  an  assize  of  darrien  presentment  lies, 
where  a  man  or  his  ancestors  have  presented  before.  From 
whence  it  follows,  that  where  a  man  may  have  an  assize  of 
durrien  presentment^  he  may  have  a  quare  impedit ;  but  not  con- 
trariwise.    Terms  of  the  Ijvm. 

And  it  is  so  called,  in  like  manner  as  most  of  the  other  writs 
in  the  register,  from  certain  words  in  the  writ  respecting  the 
special  matter  for  which  the  writ  is  brought. 

The  law  concerning  writs  of  quare  impedit  is  treated  of  under 

the  title  dtlflOtUSlOn« 


iduare  tncumbratjtt.  ^277] 

QUARE  inctmbravit  is  a  writ  that  Hes,  where  two*  are  in  plea 
for  the  adyOwscNi  of  a  church,  and  the  bishop  admits  the 

^^'— ■  ■  II  I  II  I  I        III   I         I  !■■  f«  II  ■■IB!  I  ■■ 

r  1  *  ■ 

(*)  On  the  subject  of  PurgatioDy  see  Hob.  Rep,  290.  [3  P.  Wms 
447.]  and  4  Bla.  Com.  368. 
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clerk  of  one  of  them  within  the  six  months :  then  die  other  shall 
have  this  writ  agdnst  the  bishop.  And  this  writ  lies  always  de- 
pending the  plea.     Terms  of  the  Z, 

Which  is  treated  of  more  at  large  under  the  title  i99lflOUl0Olt^ 
[And  see  Com.  Dig.  tit.  id,'] 


£lttare  non  aDmifiSit* 

QUARE  non  admisii  is  a  writ  that  lies,  where  a  man  hath  re- 
covered an  advowson,  and  sends  his  derk  to  the  bishop  to 
be  admitted,  and  the  bishop  will  not  receive  him ;  then  he  shall 
have  the  said  writ  against  the  bishop.  Terms  of  the  L.  [And 
see  Com.  Dig.  tit.  id."} 

^E^uatrelling  in  the  church  or  church-yard.    See  Cj^urcj^^ 

Querela  tniple^.    See  Double  nmtttL 
^m^mmu    See  Cj^urt&toartim^ 


SXmh  petmittat« 

QUOD  permittat  is  a  writ  granted  to  the  successor  of  a  parson, 
for  the  recovery  of  common  of  pasture,  by  the  statute  of  the 
IS  Ed.  1.  c.  2^.;   and  hath    its  name  from  those  words    in 
the  writ. 
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1.  TF  any  person  shall  unlawfully  and  carnally  know  and  abuse 
knowine  6  **^y  ^o™*"^  child  uuder  the  age  of  ten  years ;  eveiy  such 

unlawful  and  carnal  knowledge  shall  be  felony,  and  the  offender 


knowing  6 
woman 


duid  under  shall  suffer  as  a  felon  without  allowance  of  clergy.      18  El.  c.  7* 

ten  years.      j  ^ 


Takin  a         ^*  ^7  ^^  ^  ^^  ^*  ^'  ^^*     '^^  ^^  prohibiteth,  that  none 

woman  by    ^  ^^^^  ofway  hfforce  any  maiden  voUhin  age  (neither  by  her  own 

force.  consent  nor  without),  nor  any  wife  or  maiden  of  full  age^  nor  anv 

other  woman  against  her  will :  and  if  any  do,  at  his  suit  that  will 

sue  in  forty  days,  the  king  shall  do  common  right;  and  if  none 

commence  hb  suit  within  lorty  days,  the  king  shall  sue ;  and  such 
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as  be  found  culpable^  shall  have  two  years'  imprlsoninent)  wd 
after  shall  fine  at  the  king's  pleasure :  and  if  they  have  not  whereof 
they  shall  be  punished  by  longer  imprisonmenty  according  as  the 
trespass  requireth. 

Do  take  avacof  by  force]    The  taking  away  by  force  of  any  wo-  ^ 
man  whatsoever^  against  her  will,  albeit  there  be  no  rape,  is  g&- 
neraly  prohibited  by  this  act,  upon  the  penalty  herein  expressed. 
2  Inst.  182. 

Am^  maiden  imthin  age"]  This  shall  be  taken  for  her  age  of  con- 
sent, that  is,  twelve  years  old,  for  that  is  her  age  of  consent  to 
marriage ;  and  the  taking  her  away  within  that  age,  whether  she 
consent  or  no,  is  prohibited  by  this  act*     2  Inst.  1 82. 

By  the  13  Ed.  1.  st.  1.  c.  34.  Of  women  carried  away  with  the 
goods  of  their  husbands ;  the  king  shall  have  the  suit  for  the 
goods  so  taken  away. 

Of  women  carried  away]  This  is  to  be  understood  of  a  violent 
taking  away  by  any  person ;  and  so  this  action  may  be  brought 
against  women  as  well  as  men.     2  Irist.  435. 

Th^  king  shall  have  the  suit]  Yet  may  the  husband  also  have 
his  action  of  trespass,  both  by  the  common  law,  and  by  the  sta^ 
tute  of  the  3  jB^^.  1 .  c.  13.     2  Inst.  434. 

3  By  the  3  H.  7.  c.  2.     Where  women,  as  well  maidens  as  Takings 
widows  and  wives,  having  substances,  some  in  goods  moveable,  '^*'™*^^ 
and  some  in  lands  and  tenements,  and  some  being  heirs  apparent  (trace. 
unto  their  ancestors,  for  the  lucre  of  such  substances  be  often- 
times taken  by  misdoers,  contrary  to  their  will,  and  after  married 
to  such  misdoers,  or  to  other  by  their  assent,  or  defoiled ;  it  is 
enacted,  that  what  person  that  taketh  any  woman  so  against  her 
will  unlawfiilly,  that  is  to  say,  maid,  widow,  or  wife,  that  such    [  279  ] 
taking,  procuring,  and  abettinff  to  the  same,  and  also  receiving 
wittingly  the  same  woman  so  t^en  against  her  will,  and  knowing 
the  same,  be  felony ;  and  that  such  misdoers,  takers,  and  pro* 
curers  to  the  same,  and  receitors,  knowing  the  said  offence  in 
form  aforesaid,  be  reputed  and  adjudged  as  principal  felons. 

Where  women,  Sfc]  This  act,  on  uie  offender's  part,  doth  ex- 
tend to  all  degrees,  and  to  all  persons ;  but  extendeth  not  to  all 
women.  For  on  the  woman's  part,  three  things  are  necessarily 
required  to  make  the  offence  felony;  1.  That  me  maid,  wife,  or 
widow,  have  lands,  or  taiements,  or  moveable  goods,  or  be  an 
heir  apparent  2.  That  she  be  taken  away  against  her  will.' 
3.  That  she  be  married  to  the  misdoer,  or  to  some  other  by  his 
consent,  or  be  defiled  (that  is,  carnally  known).  For  if  these 
concur  not,  the  misdoer  is  no  felon  within  this  statute,  but  others 
wise  to  be  punished.     S  Inst.  61. 

Contrary  to  their  will]  It  is  no  manner  of  excuse,  that  the 
woman  at  first  was  taken  away  with  her  own  consent,  because  if 
she  afterwards  refuse  to  continue  with  the  offender,  and  he  forced 
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against  her  will,  she  may  from  that  time  as  properly  be  said  to 
be  taken  against  her  will  as  if  she  had  never  given  any  consent 
at  all ;  for  till  the  force  was  put  upon  her,  she  was  in  her  own 
power.     1  Hccm.  110. 

And  it  is  not  material,  whether  a  woman  so  taken  away,  be  at 
last  married  or  defiled,  with  her  own  consent  or  not,  if  she  were 
under  the  force  at  the  time :  because  the  offender  is  in  both  cases 
equally  within  the  words  of  the  statute,  and  shall  not  be  con- 
strued to  l)e  out  of  the  meaning  of  it,  for  having  prevailed  over 
the  weakness  of  a  woman,  whom  by  so  base  means  he  got  into 
his  power.     1  Hcem.  110.  (6) 

Receiving  vnittingly  the  same  wrniaji]  But  by  a  construction  of 
the  common  law,  tibey  that  receive  the  misdoers,  and  not  the  wo- 
man, are  only  accessaries,  and  not  principal  felons.  S  Inst.  61, 62. 

Bejekmt/]  And  by  the  39  EL  c.  9.  The  benefit  of  clergy  is 
taken  away  from  the  principals,  procurers,  and  accessaries  before. 

And  for  the  proof  of  this  felony  the  woman  may  be  admitted 
an  evidence  against  themisdoer,  uiough  married  to  him ;  because 
such  marriage  was  founded  in  force  and  terror ;  and  because,  as 
such  cases  are  generally  contrived,  so  heinous  a  crime  woidd  go 
unpunished,  unless  the  testimony  of  the  woman  should  be  re- 
ceived. Gibs.  418. 
[  280  ]  And  when  a  woman  is  taken  by  force  in  one  county,  and  mar- 
ried in  another  county,  the  offender  may  be  indicted  and  found 
guilty  in  such  other  county;  because  the  continuing  of  the  force 
there,  amounts  to  a  forcible  taking  within  the  statute.  1  Haw.  10. 
Takinga  4.  By  the  ^  ii  5  P.Sf  M.  c.  S.     It^  shall  not  be  Uvmfvl  to  any 

^iman  un-  person  to  take  or  convey  away,  or  cause  to  be  taken  or  conveyed 
away,  any  maid  or  woman  chUd  unmarried,  being  mthin  the  age 
qf  sixteen  years,  out  of  the  possession,  custody  or  governance,  and 
against  the  mil  of  her  father  or  of  such  person  to  whom  by  his 
will  or  other  act  he  appointed  her  guardian ;  except  such  taking 
and  conveying  away  as  shall  be  made  without  fraud,  by  or  for 
her  master  or  mistress,  or  her  guardian  in  socage,  or  guardian  in 
chivalry.     §  2. 

And  if  any  person  above  the  age  of  fourteen  years,  shall  unlaw- 
fully take  or  convey,  or  cause  to  be  taken    or  conveyed  any 

(6)  Thus  the  foreign  marriage  of  a  girl  above  the  age  of  legal  con- 
sent, but  of  very  tender  years,  viz.  twelve  years  and  a  half  old,  to 
her  guardian,  who  seduced  her  from  school,  and  though  she  wished 
to  return  married  her  in  Holland  and  Denmark,  was  argued  on  the 
law  as  void  by  the  lex  lociy  but  was  finally  argued  by  order  of  the 
court  of  delegates,  and  declared  void  on  the  ground  of  force  and 
custody.  Harford  v.  Morrisy  2  Hagg.  Rep.  436.  and  423—435.  In 
Trust  v.  Boxoermanf  22  Feb.  1790,  cor.  Sir  fV.  JVynne,  it  was  said 
that  Mr.  Baron  Eyre  felt  great  difficulty  on  the  pomt  of  the  lex  loci. 
2  Hagg.  436.  note. 


maid  or  woman  child  unmarried,  being  within  the  age  of  sixteen 
years,  out  of  tlie  possession  or  against  the  will  of  her  father,  or 
mother^  or  guardian ;  he  shall  on  conviction  and  attainder,  by  the 
order  and  due  course  of  the  laws  of  this  realm,  be  imprisoned  for 
two  years,  or  else  pay  such  fine  as  shall  be  assessed  by  the 
court  of  star  chamber.     §  S. 

And  if  any  person  shall  so  take  away,  or  cause  to  be  taken 
away,  and  dcdiour,  any  such  maid  or  woman  child;  or  shall 
against  the  will  of,  or  unknown  to  her  iather,  if  he  be  living,  or 
against  the  will  of  or  unknown  to  her  mother  (having  the  custody 
of  her)  if  he  be  dead,  by  secret  letters,  messages,  or  otherwise,  con- 
tract matrimony  with  her ;  he  shall,  being  thereof  lawfully  con- 
victed as  aforesaid,  be  imprisoned  for  five  years,  or  else  pay  such 
fine  83  shall  be  assessed  by  the  said  court  The  one  moiety  of 
which  fine  shall  be,  half  to  the  king,  and  half  to  the  party 
grieved.     §  4. 

And  the  king  and  queen's  honourable  council  of  the  star  chamber, 
by  bill  of  complaint  or  information,  and  justices  of  assize  by  in- 
quisition or  indictment,  shall  have  power  to  hear  and  determine 
me  said  offences ;  upon  every  which  indictment  and  inquisitions 
such  process  shall  be  awarded,  as  upon  an  indictment  of  trespass 
at  conmion  law,     §  5. 

And  if  any  woman  child,  or  maiden,  being  above  the  age  of 
twelve  years,  and  under  the  age  of  sixteen,  do  consent  or  agree  to 
such  person  that  shall  so  maxe  any  contract  of  matrimony ;  her 
next  of  kin,  to  whom  the  inheritance  shall  come  after  her  decease^ 
shall  have  all  such  lands  as  she  had  in  possession,  reversion,  or 
remainder  at  the  time  of  such  assent,  during  the  life  of  such  per- 
son that  shall  so  contract  matrimony;  and  after  her  decease  the  r  281  1 
same  shall  come  to  such  person  as  Uiey  should  have  done  in  case 
this  act  had  not  been  made,  other  than  to  him  only  that  so  shall 
""contract  matrimonv.     §  6. 

Provided,  that  mis  shall  not  extend  to  any  orphans  in  London^ 
or  any  other  city,  borough,  or  town,  where  orphans  are  commonly 
provided  for  by  grant  or  custom ;  but  the  lord  mayor  and  alder- 
men of  London,  and  the  head  officers  in  other  cities,  boroughs, 
or  towns,  may  take  such  order  therein  as  they  have  been  wont. 
§7. 

It  shall  not  be  lawfid^  This  clause  is  but  a  declaration  of  the 
common  law ;.  lE>y  which  any  person  might  be  fined  and  imprisoned 
for  the  o$^ce  therein  specified  and  contained :  and  the  statute 
is  only  an  aggravation  of  punishment,  and  doth  not  create  an 
offence.     Gibs.  4*  19. 

Against  the  will  of  her  father"]  H.  15  G.  2.    K.  against  Com' 

forth  and  others.     The  court  granted  an  information  against  the 

defendantsTor  taking  away  a  natural  daughter  under  sixteen,  un- 
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der  the  care  of  her  putative  fitther ;  being  of  opinion  it  was  within 
this  statute.    Sir.  1162. 

Against  the  will  of  her  father^  or  mother^  or  guardian}  In  the 
case  of  Thmdeton  and  King,  M.  20  C.  2.,  it  was  alleged  that  the 

Sirl  consented  to  go ;  but  tlie  court  took  no  notice  of  that :  and  it 
eing  plainly  against  the  will  of  the  parents,  the  jury  were  direct>- 
ed  to  find  the  parties  guiltjr.     2  Keb.  432. 

By  secret  letters^  messages,  or  otherwise}  The  mother  of  one 
Tibbothy  fearing  that  her  only  daughter  might  be  stolen,  entreated 
the  lady  Gore  to  take  her  into  her  &mily ;  who  married  her 
(being  under  the  age  of  sixteen)  to  her  son,  without  the  consent  of 
the  mother,  who  was  also  her  guardian.  But  the  estate  being  sued 
for  by  Hicks  according  to  the  tenor  of  the  statute,  and  it  appear- 
ing to  the  court  that  the  marriage  was  solemnized  by  a  lawful 
mmister  in  the  church,  at  a  canonical  hour,  before  several  people, 
and  while  the  church  doors  were  open ;  the  case  was  found  not 
to  be  within  the  design  and  intention  of  this  statute ;  nor  could 
the  plaintiff  prove  any  thing  to  make  a  forfeiture :  so  he  was  non- 
suit    Gibs.  420. 

Honourable  council  qfthestarcJutmber}  It  is  declared  in  Moot^s 
case,  that  inasmuch  as  there  are  no  negative  words  in  this  new 
conveyance  of  power  to  the  star  chamber,  and  the  court  of  king's 
bench  had  a  right  to  hear  and  determine  before  the  statute ;  me 
same  power  which  they  had  by  the  common  law  still  remaineth 
to  them,  notwithstanding  the  statute ;  and  that  so  it  would  have 
[  282  ]  been,  though  the  court  of  star  chamber  had  still  continued.  And 
it  appears  that  one  Story  was  fined  100/.  by  the  court  of  king's 
bench,  for  taking  away  a  young  woman  under  sixteen  out  of  her 
mother's  custody ;  and  two  women  who  were  assistants  SQl.  each ; 
and  all  bound  to  the  good  beha;^iour,  the  first  for  five  years»  and 
the  two  others  for  one  year.  Gibs.  420. 
Ravbh-  By  the  IS  Ed.  1.  st.  1.  c.  34.    If  a  man  do  ravish  a  woman 

""   '  married,  maid  or  other,  where  she  did  not  consent,  neither 

before  nor  after;  he  shall  have  judgment  of  life  and  of  member  i 
And  where  a  man  ravisheth  a  woman  married,  lady,  damsel^  or 
other,  with  force,  although  she  consent  after ;  he  shall  have  such 
judgment  as  before  is  said,  if  he  be  attainted  at  the  kin^s  suity 
ana  there  the  king  shall  have  the  suit. 

He  shall  have  judgment  of  life  and  of  member']  That  is,  he 
shall  be  attainted  of  felony.  And  this  is  to  be  understood,  upon 
an  appeal  to  be  brought  by  the  party  ravished.  But  if  she  did 
consent,  either  before  or  after,  she  shall  have  no  appeal.    2  Jnst. 

If  he  be  attainted  at  the  king's  suit]  And  not  at  the  suit  of  the 
party  upon  an  appeal,  as  in  the  former  case :  for  here  it  is  sup- 
posed, that  she  consenteth  afterwards;  which  barreth  her  appeal. 
2  Inst.  434. 
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By  the  6  R.  2.  c«  6.  Against  the  oflfetiders  and  ravishers  of 
ladies,  and  the  daiighters  of  noblemen,  and  other  women,  it  is 
oi^ined,  that  wheresoever  they  be  ravished,  and  after  such  rape 
do  consent  to  such  ravishers,  that  as  well  the  ravishers,  as  they 
that  be  ravished,  be  from  thenceforth  disabled  to  have  or  chal- 
lenge all  inheritance,  dower,  or  joint  feoffinent,  after  the  death 
of  their  husbands  and  ancestors.  And  the  next  of  blood  shall 
have  title  immediately  after  such  rape  to  enter.  And  the  hus^ 
bands  of  such  women,  if  they  have  husbands,  or  if  they  have  not 
then  their  fathers  or  other  next  of  blood,  shall  have  their  suit 
against  the  ravishers,  to  have  them  thereof  convict  of  life  and 
member,  although  the  same  woman  after  such  n^  do  consent  to 
the  ravisher :  And  the  defendant  shall  not  wage  battle,  but  be 
tried  by  inquisition  of  the  country.  Saving  to  the  king  and 
other  lords  the  esdieats  of  such  ravishers,  if  they  be  thereof 
convict 

ShaU  have  their  suit"]  That  is,  by  appeal.  (7) 

B  the  18  El.  c,  7.  For  the  repressing  of  the  most  wicked  and 
felonious  rapes  or  ravishments  of  women,  maids,  wives,  and 
damsels ;  it  is  enacted,  that  if  any  person  shall  commit  buy  man- 
ner of  felonious  rape  or  ravishment,  he  shall  be  guilty  oi  felony 
without  benefit  of  clergy. 

And  all  rapes  are  commonly  excepted  out  of  the  acts  of  ffene-   [  2B3  ] 
ral  pardon. 

mate  for  the  repair  of  the  church.    See  Ctmtff* 


npHE  office  of  reader  is  one  of  the  five  inferior  orders  in  the 
Romish  church.  (8) 

And  in  this  kingdom,  in  churches  or  chapels  where  there  is 
only  a  very  small  endowment,  and  no  clergyman  will  take  upon 
him  the  cnarge  or  cure  thereof;  it  hath  been  usual  to  achnit 
readers,  to  the  end  that  divine  service  in  such  places  might  not 
altogether  be  neglected* 

It  is  said,  that,  readers  were  first  appointed  in  the  church 
about  the  third  century*  In  the  Greek  church  they  were  said 
to  have  been  ordained  by  the  imposition  of  hands :  Btit  whether 

(7)  And  now  by  59  G.  3.  c.  46*  §  1.  Appeals  of  any  offence  are  abo- 
lished. 

(8)  The  term  **  reader"  is  made  use  of  by  canon  law :  but  a  reader 
known  to  canon  law  is  always  put  in  opposition  to  a  clergyman.  Per 
lord  Mansf.    Cotvp*  4^44. 
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this  was  the  practice  of  all  the  Greek  churches  hatli  been  much 
questioned.  In  the  Latin  church  it  was  certainly  otherwise.  (9) 
The  council  of  Carthage  speaks  of  no  other  ceremony,  but  the 
bishop's  putting  the  Bible  into  his  hands  in  the  presence  of  the 
pec^lcy  with  these  words,  *^  Take  this  book,  and  be  thou  a  reader 
*^  of  the  word  of  God;  which  office  if  thou  shalt  fidthfully  and 
*^  profitably  perform,  thou  shalt  have  part  with  those  that  mi- 
**  nister  in  the  word  of  God/'  And  in  Cyprian's  time,  they 
seem  not  to  have  had  so  much  of  the  ceremony  as  delivering  the 
Bible  to  them,  but  were  made  readers  by  the  bishop's  commission 
and  deputation  only,  to  such  a  station  in  the  church.  Bing. 
Antiq.  V.  2.  p.  31. 

Upon  the  reformation  here,  they  were  required  to  subscribe 
to  the  following  injunctions : 

^<  Imprimis^  I  shall  not  preach  or  interpret,  but  only  read 
that  which  is  appointed  by  public  authority : 

I  shall  not  minister  the  sacraments  or  other  public  rites  of  the 
church,  but  bury  the  dead,  and  purify  women  after  tiieir  child- 
birth: 

I  shall  keep  the  register  book  according  to  the  injunctions : 

I  shall  use  sobriety  in  apparel,  and  especially  in  the  church  at 
common  prayer : 

I  shall  move  men  to  quiet  and  concord,  and  not  give  them 
cause  of  offence : 
[  284  ]       I  shall  bring  in  to  my  ordinary  testimony  of  my  behaviour, 
from  the  honest  of  the  parish  where  I  dweU,  within  one  half  year 
next  following : 

I  shall  give  place  upon  convenient  warning  so  thought  by  the 
ordinary,  if  any  learned  minister  shall  be  placed  there  at  the  suit 
of  the  patron  of  the  parish : 

I  shall  claim  no  more  of  the  fruits  sequestered  of  such  cure 
where  I  shall  serve,  but  as  it  shall  be  thought  meet  to  the  wisdom 
of  the  ordinary : 

I  shall  daily  at  the  least  read  one  chapter  of  die  Old  Testament, 
and  one  other  of  the  New,  witii  good  advisement,  to  the  increase 
of  my  knowledge: 

I  shall  not  appoint  in  my  room,  by  reason  of  my  absence  or 
sickness,  any  other  man ;  but  shall  leave  it  to  the  suit  of  the 
parish  to  the  ordinary,  for  assigning  jsome  other  abl^  man : 

I  shall  not  read  but  in  poorer  parishes  destitute  ofjncumbents, 
except  in  the  time  of  sickness,  or  for  otiier  good  considerations 

to  be  allowed  by  the  ordinary : 

» 

■  ■  _  ■  ■■ ...--■  — . — ^^ — . —  —  ■ 

(9)  In  Wales,  in  many  parts  of  England,  and  in  colleges,  persons 
officiate  as  readers  who  are  not  in  orders.  Cotop.  439. 444.  But  57  G.S. 
c.  99.  §  15.  assumes  certain  readers  to  be  in  orders.  See  infray 
Dence* 


I  shall  not  openly  intermeddle  with  any  artificers'  occupations, 
as  covetously  to  seek  a  gain  thereby;  having  in  ecclesiastical 
living  the  sum  of  twenty  nobles  or  above  by  the  year." 

This  was  resolved  to  be  put  to  all  readers  and  deacons  by  the 
respective  bishops,  and  is  signed  by  both  the  archbishops,  toge- 
ther with  the  bishops  of  London,  Winchester,  Ely,  Sarum, 
Carlisle,  Chester,  Exeter,  Bath  and  Wells,  and  Gloucester. 
Stryp^s  Annals,  V.  1.  p.  306. 

By  the  foundation  of  divers  hospitals,  there  are  to  be  readers 
of  prayers  there,  who  are  usually  licensed  by  the  bishop.  (1) 

Keattng  tM^.    See  €fimt% 
Kefiitial.    See  IBmeftcrt 
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0  far  as  this  officer  is  to  be  considered  solely  in  the  capacity 
of  a  notary  public,  see  the  title  j^otacp  )3llbUc* 

1  Can,  123.  No  chancellor,  commissary,  archdeacon,  official, 
or  any  other  person  usms  ecclesiastical  jurisdiction,  shall  speed 
any  judicial  act,  either  of  contentious  er  voluntary  jurisdiction, 
except  he  have  the  ordinary  register  of  that  court,  or  his  lawful 
deputy ;  or  if  he  or  they  will  not  or  cannot  be  present,  then  such 

(1)  [In  Martyn  v.  Hindy  Covap.  437.]  a  rector  by  certificate  to  the 
bishop,  appointed  Martyn,  curate  of  his  parish,  with  a  salary  of  50 
guineas,  until  he  should  be  otherwise  provicted  of  some  ecclesiastical 
pre/erment,  Martyn  was  afterwards  appointed  to  the  readership  of 
the  parish,  for  which  he  had  30^.,  by  order  and  at  the  will  of  the 
vestry.  Held,  that  this  readership  is  not  an  ecclesiastical  preferment 
within  the  meaning  of  the  certificate.  ^Watson  on  the  Canon  Lato^ 
states,  that  there  ai:e  but  two  ways  of  being  provided  for  by  the 
church,  without  being  aa  incumbent  of  it,  viz,  **  being  a  curate,  or  a 
lecturer."  They  are  both  taken  notice,  of  by  law :  they,  must  be 
licensed,  they  must  subscribe  thq  articles  and  make  the  declaration ; 
but  a  priest  employed  by  any  body  to  read  prayers  wants  no  autho- 
rity, for  that  is  given  him  by  the  very  ordination :  he  wants  no  licence, 
he  signs  no  articles,  the  bishop  cannot'  inhibit  him,  and  the  office  is 
temporal.    See  Cowp.  444',  445.] 

By  the  13  &  14  Car*^*  c;4.  §8.  Readers  in  the  Universities  are 
required  to  sign  the  declaration  contained  in  %  9.,  which  is  still  in  force 
60  far  as  respects  the  liturgy  [not  being  repealed  by  13  &  14  C  2. 
r.  4  §  12*  now  expired,  or  \W*8f  M.  c,  8.  §  II.  now  in  force :  and  is 
as  follows,  ^'I  A,  Bf  do  declare,  that  I  will  conform  to  the  liturgy 
^<  of  the  church  of  England  as  it  is  now  by  law  established"]. 
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persons  as  by  law  are  allowed  in  that  behalf  to  write  or  speed 
the  same,  under  pain  of  suspension  ipso  facto. 

And  this  is  according  to  the  rule  of  the  ancient  canon  law; 
which,  to  prevent  falsifications,  requireth  the  acts  to  be  written 
by  some  public  person  (if  he  may  be  had),  or  else  by  two  other 
credible  persons  :  and  the  credit  which  the  canon  law  gives  to  a 
notary  public  is,  that  his  testimony  shall  be  equal  to  that  of  two 
witnesses*     Gibs.  996. 

2.  Can.  184.  If  any  register,  or  his  deputy  or  substitute  what- 
soever, shall  receive  any  certificate  without  the  knowledge  and 
consent  of  the  judge  of  the  court ;  or  willingly  omit  to  cause  any 
person  (cited  to  appear  upon  any  court  day)  to  be  called;  or  un- 
duly put  off  and  defer  the  examination  of  witnesses  to  be  examined 
by  a  day  set  and  assigned  by  the  judge ;  or  do  not  obey  and 
observe  the  judicial  and  lawful  monition  of  the  said  judge ;  or 
omit  to  write  or  cause  to  be  written  such  citations  and  decrees 
as  are  to  be  put  in  execution  and  set  forth  before  the  next  court 
day;  or  shall  not  cause  all  testaments  exhibited  into  his  office, 
to  be  registered  within  a  convenient  time ;  or  shall  sit  down  or 
enact,  as  decreed  by  the  judge,  any  thing  false  or  conceited  by 
himseli^  not  so  ordered  or  decreed  by  the  judge ;  or  in  the  trans- 
mission of  processes  to  the  judge  ad  quern,  snail  add  or  insert 
any  falsehood  or  untruth,  or  omit  any  thing  therein,  either  by 
cunning  or  by  gross  negligence;  or  in  causes  of  instance,  or 
promoted  of  office,  shall  receive  any  reward  in  fevour  of  either 
party,  or  be  of  council  directly  or  indirectly  with  either  of  the 
parties  in  suit ;  or  in  the  execution  of  their  office  shall  do  ought 
else  maliciously,  or  firaudulently,  whereby  the  said  ecclesiastical 
judge  or  his  proceedinirs  may  be  slandered  or  de&med :  we  will 
and^rdain,  Lt  the  Idd  roister,  or  his  deputy  or  substitute, 
[  286  j  offending  in  all  or  any  of  the  premises,  shall  by  the  bishop  of 
the  diocese  be  suspended  firom  the  exercise  of  his  office,  for  the 
space  of  one,  two,  or  three  months  or  more,  according  to  the 
quality  of  his  offence;  and  that  the  said  bishop  shall  assign  some 
other  public  notary  to  execute  and  discharge,  all  things  pertain- 
ing to  his  office,  during  the  time  of  his  said  suspension. 

8.  Dr.  Grodolphin  says,  if  there  be  a  question  between  two 
persons  touching  several  grants,  which  of  them  shall  be  re^ster 
the  bishop's  court;  this  shall  not  be  tried  in  the  bishop's  court, 
but  at  the  common  law ;  for  although  the  subjectum  circa  quod  be 
spiritual,  yet  the  office  itself  is  temporal.     God.  125. 

So  in  the  case  of  K.  and  Ward,  H.  4  G.  2.  There  was  a 
mandamus  to  Dr.  Ward  the  commissary,  to  admit  Henry  Dry- 
den  to  be  depu^  raster  of  the  archbishop  of  York's  court; 
svuzgesting  that  Dr.  Inomas  Sharpe  had  been  admitted  to  the 
office,  to  execute  the  same  by  himself  or  his  deputy ;  that  he  had 
appointed  Dryden  (who  is  averr^  to  be  a  fit  person)  to  be  his 


deputy,  whom  the  commissary  had  refused  to  admit,  to  the  great 
damage  of  Dr.  Sharpe,  who  complains ;  and  therefore  the  writ 
commands  the  commissary  to  admit  and  swear  Dryden,  or  shew 
cause  to  the  contrary.  To  this  the  commissary  returns :  that 
lon^  before  the  constituting  Dryden  to  be  deputy,  John  Sharpe 
and  Thomas  Sharpe  were  admitted  to  the  office  as  principals,  to 
liold  for  their  lives,  and  the  life  of  the  survivor ;  tliat  they,  in  the 
year  1714,  appointed  John  Shaw  to  be  their  deputy,  who  exe* 
cuted  the  office  till  John  Sharpe  died ;  that  Thomas  Sharpe  sur- 
vived, and  on  May  12,  1727,  by  a  new  appointment  constituted 
Shaw  his  deputy,  who  was  admitted,  and  executed  the  office 
until  suspended  in  the  manner  after  mentioned ;  that  Shaw  at 
the  time  of  his  admission  took  an  oath,  that  he  should  justly  and 
honestly  execute  the  office,  without  &vour  or  reward,  and  do 
every  thing  incumbent  on  the  office,  and  not  be  an  exacter  or 
greedy  of  rewards;  and  then  sets  forth  the  134th  canon;  and 
further,  that  whilst  Shaw  was  deputy,  several  proctors  of  the 
court  on  the  sixteenth  of  February,  1 727,  exhibited  to  the  com- 
missary  several  articles  against  him,  complaining  of  divers  mis- 
behaviours  in  his  office,  contrary  to  several  of  the  particulars  set 
forth  in  the  said  canon ;  that  Shaw  being  summoned  on  the  sixth 
of  April,  1728,  gave  in  his  answer  in  writing  (which  is  set  forth); 
and  then  the  return  goes  on,  that  forasmucn  as  it  appeared  to 
the  commissary  that  the  answer  was  insufficient,  and  that  Shaw 
had  confessed  himself  guilty  of  several  omissions  and  extortions  [  287  ] 
in  the  exercise  of  his  office,  therefore  upon  complaint  thereof  to 
the  archbishop,  he  on  the  twenty-first  of  May,  1728,  by  his  com- 
mission under  his  archiepiscopal  seal  directed  to  the  commissary, 
and  reciting  that  Shaw  had  been  guilty  in  the  maimer  before- 
mentioned,  doth  therefore  impower  the  commissary  to  suspend 
him  and  assume  another  notary  public ;  that  by  virtue  thereof, 
he  on  the  twenty-fourth  of  May,  1728,  suspended  Shaw  for  five 
years,  and  assumed  Joseph  Leech  a  notary  public,  who,  before 
the  constituting  Dryden  to  be  deputy,  took  upon  him  and  hath 
ever  since  executed  the  office ;  that  Shaw  appealed,  and  in  that 
appeal  alleged,  that  on  the  twenty-third  of  May,  1728,  he  rer 
signed  the  office,  and  that  Dr.  Sharpe  had  appointed  William 
Smith  to  be  deputy ;  that  delegates  were  appointed,  who  on  the 
twenty-third  of  October,  1 728,  issued  an  inhibition  to  the  commis- 
sary, that  pending  the  appeal  he  should  do  nothing  to  the  preju- 
dice of  the  appellant;  that  the  appeal  remains  undetermineid,: 
and  for  these  reasons  he  cannot  admit  Dryden  to  be  the  deputy 
of  Dr.  Sharpe.  Strange  argued,  that  the  return  was  ill,  and 
that  there  ought  to  be  a  peremptory  mandamus ;  which  argu^ 
ment  was  to  the  following  efiect :  ^^  I  must  observe  in  general, 
that  there  is  no  incapacity  returned  in  Dryden,  no  want  of  any 
regular  appointment  or  deputation ;  on  the  contrary,  it  appears 


287  lSiesi$tet. 

that  Dr.  Sharpe  had  a  power  to  make  a  deputy,  and  that  he  hath 
executed  it  with  regard  to  Dryden :  As  therefore  Dryden  hath 
prima  fade  a  r^ular  title  to  the  oiSce,  the  commissary  who  is  to 
admit  him  ought  not  to  refuse  to  do  his  duty ;  especially  con- 
sidering that  the  admission  gives  no  right,  but  only  a  legal  pos-^ 
session,  to  enable  him  to  assert  his  right  if  he  has  any :  And 
upon  this  foundation  it  is,  that  nonjvit  eledus  hath  been  held  no 
pood  return  to  a  mandamus  to  swear  in  a  churchwarden,  because 
It  is  directed  only  to  a  ministerial  officer,  who  is  to  do  his  duty, 
and  no  inconvenience  can  follow ;  for  if  the  par^  hath  a  ri^ht,  be 
ought  to  be  admitted ;  if  he  hath  not,  the  admission  wiU^o  him 
no  good :  This  e£fect  of  a  mandamus  to  admit,  was  laid  down  in 
the  case  of  The  King  against  The  Dean  and  Chester  of  Dublin^ 
H.  7  6.,  which  was  a  mandamus  to  admit  one  Dougate  to  his 
seat  in  the  choir  and  his  voice  in  the  chapter;  for  wherever  the 
office  is  but  ministerial,  he  is  to  execute  his  part,  let  the  conse- 
quence be  what  it  will :  In  the  case  of  The  King  and  Simpsonj 
M.II  6.,  there  was  a  mandamus  to  the  archbishop  of  Colchester^ 
to  swear  Rodney  Fane  into  the  office  of  churchwarden;  the 
[  288  ]  archdeacon  returned,  that  before  the  coming  of  the  writ  he  re- 
ceived an  inhibition  &om  the  bishop ;  but  the  court  held,  that  was 
no  excuse,  and  that  a  ministerial  officer  is  to  do  his  duty,  whether 
the  act  will  be  of  any  validity  or  not:  In  the  case  of  Taylor  and 
Bjaynumd^  M.  4  6.,  to  a  mandamus  to  swear  in  a  churchwarden, 
it  was  returned,  that  before  the  coming  of  the  writ  he  had  sworn 
in  another,  and  it  was  held  an  ill  return ;  for  be  the  right  which 
way  it  will,  the  officer  is  to  do  his  duty :  These  two  last  cases 
are  both  in  point ;  in  one  there  was  an  inhibition  (as  there  is  in 
this  case),  and  in  the  other  there  was  another  officer,  as  they 
pretend  there  is  here,  to  wit,  Joseph  Leech :  But  what  is  that 
inhibition  ?  it  is,  to  do  nothing  that  may  prejudice  the  i^peal : 
Can  this  hurt  Shaw  ?  no ;  if  he  is  relieved  on  the  appeal,  be  will 
be  restored,  though  another  is  admitted;  if  he  is  not  relieved,  it 
must  be  for  want  of  a  right,  and  he  will  not  be  capable  of  sufifer- 
in^  any  prejudice  by  the  odier's  admission :  But  what  takes  off 
alfpretence  of  the  inhibition's  being  material  in  this  case  is,  that  it 
appears  by  Shaw's  own  shewing,  that  he  had  the  day  before  his 
suspension  surrendered  his  deputation ;  and  that  accounts  for  the 
last  part  of  the  return,  that  the  appeal  is  undetermined ;  it  not 
being  of  any  consequence  to  Shaw  to  prosecute  it  any  further ; 
besides,  this  would  be  to  deprive  Dr.  Sharpe  of  the  benefit  of  this 
office  as  lonff  as  Shaw  should  think  fit  to  sleep  upon  the  i^peal. 
Dr.  Sharpe  having  no  power  to  expedite  the  determination :  A 
deputy  is  but  at  will ;  and  this  is  to  deprive  Dr.  Sharpe  of  his 
will  for  five  years ;  which  suspension  I  take  to  be  illegal ;  for 
the  expression  in  the  canon  of  such  a  number  of  months  or  more^ 
must  have  a  reasonable  construction,  and  can  never  be  extended 


to  five  years :  Shaw  is  entirely  divested  of  the  office,  which 
answers  the  purpose  of  reformation  better  than  a  bare  suspen- 
sion :  As  therefore  the  office  is  vacant,  there  can  be  no  reason 
why  the  commissary  should  refuse  to  fill  it  up ;  and  a  peremp- 
tory mandamus  ought  to  go."  And  by  the  court :  "  Surely  it  is 
attempting  too  much,  to  support  this  ai^  a  good  return;  the 
effect  of  a  mandamus,  as  laid  down,  is  certainly  so,  that  it  gives 
no  right.  The  canon  only  intended,  that  the  bishop  should  sus- 
pend where  the  principal  would  not  revoke;  but  an  actual 
revocation  is  better  than  a  suspension :  It  would  be  canying  the 
power  of  inhibitions  a  great  way,  if  we  should  allow  them  the 
force  contended  for  by  the  return:  We  are  therefore  all  of 
opinion  that  the  return  is  ill."  Then  exception  was  taken  to  the 
writ,  that  a  mandamus  would  not  lie  for  a  deputy ;  and  for  this  [  289  ] 
was  cited  6  Mod.  18.  where  i7o^  chief  justice  li^s  it  down,  that 
for  a  deputy  a  mandamus  will  not  lie :  But  it  was  answered,  that 
this  is  not  a  mandamus  for  the  deputy,  but  for  the  principal  to 
be  admitted  to  have  a  deputy ;  the  refusal  of  Dryden  is  laid  to 
be,  to  the  great  damage  of  ux.  Sharpe,  and  therefore  to  do  Dr. 
Shaipe  right  in  the  premises  is  the  writ  awarded;  it  appears 
Dr.  Sharpe  has  a  freehold  in  the  office,  so,  though  his  deputy  is 
but  at  will,  he  hath  it  for  life ;.  and  in  1  Ventr.  1 10.  a  mandamus 
was  granted  to  restore  a  person  to  the  office  of  deputy  steward  of 
the  court  of  the  council  of  the  Marches,  and  it  was  held  to  lie 
for  a  revocable  deputy,  because  the  principal  hath  no  other  way 
to  get  him  admitted;  and  in  the  repoit  of  the  same  case  in 
1  Lev.  806.  it  is  said  by  the  court,  that  although  a  mandamus 
doth  not  lie  for  a  deputy,  yet  it  lies  for  him  who  deputes  him,  to 
have  him  admitted  or  restored,  for  otherwise  he  may  be  deprived 
of  his  power  to  make  a  deputy.  Then  it  was  fiirwer  oUected, 
that  a  mandamus  doth  not  lie  for  a  spiritual  office ;  and  tor  this 
were  dted  divers  cases,  where  it  was  determined  that  a  manda- 
mus will  not  lie  for  a  proctor,  who  belongeth  as  much  to  the 
ecclesiastical  court  as  the  register  doth:  Unto  which  it  was 
answered,  that  this  is  not  any  objection ;  a  mandamus  hath  been 
granted  to  admit  an  under-schoolmaster,  and  yet  schoolmasters 
are  within  the  canons  of  1603  as  well  as  registers ;  so  in  the  case 
of  Mr.  Folks  lately,  for  the  office  of  apparitortgeneral  of  the  arch- 
bishop of  Canterbury ;  so  it  hath  been  often  granted  for  a  parish 
derk ;  for  a  sexton;  so  in  like  manner  it  was  granted  to  restore 
Dr.  Bentley  to  his  degrees ;  and  to  admit  Dr.  Sherlock  to  a 
prebend  at  Norwidi :  and  it  is  to  be  observed,  that  no  assize  will 
lie  for  this  office;  therefore  if  the  party  hath  not  this  remedy,^  he 
hath  none.  The  reason  why  it  was  refused  to  a  proctor  was, 
because  it  did  not  appear  what  interest  he  had ;  but  here  appears 
a  fi*eehold.  And  by  the  court :  "  We  all  think  this  writ  is  good, 
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notwithstanding  tbe  exceptions  that  have  been  taken,  and  tliere^ 
fore  a  peremptory  mandamus  must  go*"    Str.  893. 
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Of fcgiften  I ,  nHHE  keeping  of  a  church  book,  for  the  age  of  those  that 
In  general.  M  gj^Quij  jj^  g^jiu  and  christened  in  the  parish,  began  in  the 
thirtieth  year  of  king  Henry  the  eighth,  [by  the  instigation  of 
Lord  Cromwell,  who  at  that  time,  as  vicar-general  to  the  king, 
was  vested  with  all  the  power  that  the  pope's  legates  formerly 
had;  and  all  wills  that  were  above  200/.  value  were  to  be  proved  in 
his  court.  And  therefore  it  served  his  purpose  to  set  on  foot 
a  registry  of  all  persons  that  were  christened  and  buried ;  and 
his  might  be  very  well  appointed  by  authority  of  the  king, 
as  supreme  head  of  the  church ;  since  these  are  ecclesiastical 
acts;  and  when  a  book  was  appointed  by  public  authority,  it 
must  be  a  public  evidence.  Bac.  Ab.  tit  Evidence  (F.)  6th  edU 
632,  3.]     God.  144,  145.     3  Burnet^  139. 

And  the  following  caiPon,  in  the  main  of  it,  was  only  a  rein- 
forcement of  one  of  the  Lord  Cromwell's  injunctions  in  the  year 
1538  ;  which  was  continued  in  those  of  king  Edward  the  sixth, 
and  of  queen  Elizabeth ;  in  whose  re^  a  protestation  being  ap- 
pointed to  be  made  by  ministers  at  mstitution,  one  head  of  it 

was 1  shall  keep  the  register  book,  according  to  tbe  queen's 

majesty's  injunctions.     Gibs,  204. 

By  Can.  70.  In  every  parish  church  and  chapel  within  this 
realm,  shall  be  provided  one  parchment  book  at  die  charge  of  the 
parish,  wherein  shall  be  written  the  day  and  year  of  eoery  christen- 
ing,  wedding,  and  burial,  which  have  been  in  the  parish  since  the 
time  that  the  law  was  first  made  in  that  behalf,  so  fiur  as  the  antient 
books  thereof  can  be  procured,  but  especially  since  the  beginning 
of  the  reign  of  the  late  queen.  And  for  the  safe  keeping  of  the 
said  book,  the  churchwardens,  at  the  charge  of  the  parish,  shall 
provide  one  sure  coffer,  and  three  locks  and  keys ;  whereof  one 
to  remain  with  the  minister,  and  the  other  two  with  the  church- 
wardens severally ;  so  that  neither  the  minister  without  the  two 
churchwardens,  nor  the  churchwardens  without  the  minister, 
shall  at  any  time  take  that  book  out  of  the  said  coffer.  And 
henceforth,  upon  every  sabbath  day,  immediately  after  morning 
or  evening  prayer,  the  minister  and  churchwardens  shall  take  the 
said  parchment  book  out  of  the  said  coffer,  and  the  minister  in 
the  presence  of  the  churchwardens  shall  write  and  record  in  the 
said  book  the  names  of  all  persons  christened,  together  with  th^ 
names  and  siimames  of  their  parents,  and  also  the  names  of  all 
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persons  married  and  bliried  in  that  parish,  in  the  v^eek  before, 
and  the  day  and  year  of  every  such  christening,  marriage,  and 
burial ;  and  that  done,  they  shall  lay  up  that  book  in  the  coffer 
as  before :  And  the  minister  and  churchwardens,  unto  every 
page  of  that  book,  when  it  shall  be  filled  with  such  inscriptions, 
shall  subscribe  their  names.  And  the  churchwardens  shall  once 
every  year,  within  one  month  after  the  five  and  twentieth  day  of 
March,  transmit  unto  the  bishop  of  the  diocese  or  his  chancellor, 
a  true  copy  of  the  names  of  all  persons  christened,  married,  or 
buried  in  their  parish  in  the  year  before  (ended  the  said  five  and 
twentieth  day  of  March),  and  the  certain  days  and  months  in 
which  every  such  christening,  marriage,  and  burial  was  had,  to  be 
subscribed  with  the  hands  of  the  said  minister  and  churchwardens, 
to  the  end  the  same  mav  faithfully  be  preserved  in  the  registry 
of  the  said  bishop;*whicn  certificate  shall  be  received  without  fee. 
And  if  the  minister  or  churchwardens  shall  be  negligent  in  per- 
formance of  any  thin^  herein  contained ;  it  shall  be  lawful  for 
the  bishop  or  his  chancellor  to  convent  them,  and  proceed 
against  every  of  them  as  contemners  of  this  our  constitution.  (2) 

(2)  By  6  &  7  ^.  3.  c.  6.  %  24.  Every  person  in  holy  orders  shall  with- 
in their  respective  parishes  and  places  take  kn  exact  account,  and  keep 
a  register  in  writing  of  every  person  married,  christened,  or  bom  there- 
in, or  buried  in  the  common  burying  places,  where  parishioners  are 
buried ;  to  view  which  book  and  register,  all  parties  concerned  shall 
have  free  access  at  seasonable  times  without  fee :  and  every  minister 
who  shall  not  keep  a  true  register  thereof  as  above  shall  forfeit  ICXV., 
recoverable  in  any  court  at  Westminster  by  action  of  debt  or  inform- 
ation without  essoin,  &c.  to  go  in  moieties  to  his  majesty  and  the  party 
suing,  with  full  costs  to  the  latter^  And  by  9  &  10  W.  3.  c,  35.  §  4. 
the  words,  '<  persons  in  holy  orders,*'  shall  comprehend  bishops,  in  all 
cases  where  any  marriages  are  celebrated,  or  the  offices  for  any  chris- 
tenings or  burials  are  performed  by  them. 

And  now,  by  52  G.3.  c.  146.  "  For  better  regulating  and  preserving 
parish  and  other  registers  of  births,  baptisms,  marriages,  and  burials  in 
England,**  it  is  enacted,  'fnat  after  31  Dec.  1812,  registers  of  public 
and  private  baptisms,  marriages,  and  burials,  solemnized  according  to 
the  rites  of  the  united  church  of  England  and  Ireland  within  all  parishes 
or  chapdries  in  England,  whether  subject  to  the  ordinary,  peculiar,  or 
other  jurisdiction,  shall  be  kept  by  the  rector,  vicar,  curate,  or  offi- 
ciating minister  of  every  parish  (or  of  any  chapelry  where  baptisms, 
mairiages,  and  burials  have  usually  been  performed),  in  books  of 
parchment,  [only  if  required  by  churchwardens,  §  2.]  or  of  durable 
paper,  to  be  provided  by  his  majesty's  printer,  at  the  expence  of  the 
parishes,  &c.;  whereon  shall  be  printed  on  each  side  of  every  leaf,  the 
heads  of  information  herein  required  to  be  entered  in  the  registers  of 
baptisms,  &c.  respectively,  every  entry  being  numbered  progressively, 
from  beginning  to  the  end  of  each  book,  and  being  divided  from  tlit) 
next  entry  by  a  printed  line,  according  to  the  forms  in  schedule  A, 
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Of  mar-  jj^y  4  Q  4,  c.  76.  J  28.  "  In  order  to  preserve  the  evidence  of 

pa^^hr.    "  marriages,  and  to  make  the  proof  thereof  more  certain  and 

B»  Cf  and  every  page  bmng  numbered  progressively  at  the  middle  of 
the  top.  §  1, 

A  printed  copy  of  this  act,  with  one  book  so  prepared,  as  in  ^  1. 
and  adapted  to  the  form  of  the  register  of  baptisms  in  schedule  A., 
and  one  other  to  that  of  marriages  in  schedule  B.,  and  one  other  to 
that  of  burials  in  schedule  C,  snail  be  transmitted  by  his  majesty's 
printer  to  the  officiating  ministers  of  the  several  parishes  in  England, 
who  shall  use  them  for  the  purposes  of  this  act,  which  books  shall  be 
proportioned  to  the  population  of  the  several  parishes,  &c.  according 
to  the  last  returns;  and  other  like  books  shall,  when  necessary,  be 
furnished  by  the  church  or  chapel  wardens,  at  the  expence  of  the 
parish,  &c.  whenever  required  by  the  rector,  &c.  or  officiating  minis- 
ter, and  shall  be  of  paper,  unless  required  to  be  of  parchment  by 
such  church  or  chapel  wardens.  §  2.  * 

Such  registers  shall  be  kept  in  such  separate  books,  and  such  pas- 
tor, &c.  or  officiating  minister,  shall,  as  soon  as  possible,  ^and  never 
later  than  7  days,  unless  prevented  by  sickness  or  unavoidable  im- 
pediment), afler  the  solemnization  of  every  private  or  public  baptism, 
or  burial,  enter,  in  a  legible  hand-writing  in  the  proper  register  book, 
the  required  particulars,  and  sign  the  same.  §  3. 

Whenever  the  ceremony  of  baptism  or  burial  is  performed  in  any 
ether  place  than  the  church  or  churchyard  of  a  parish  chapel,  or 
chapel  yard  of  any  chapelry  providing  its  own  distmct  registers,  by 
any  other  minister  than  the  rector,  curate,  &c.  thereof,  the  minister 
performing  the  same  shall,  on  that  or  the  next  day,  transmit  to  such 
rector,  &c,  or  his  curate,  a  certificate  of  such  baptism  or  burial,  as 
in  schedule  D.,  who  shall  thereupon  enter  the  same  in  such  book, 
adding  to  such  entry,  '*  according  to  the  certificate  of  the  Rev.  — ^ — 
transmitted  to  me  on  the day,"  &c.  §  4. 

The  above  books  of  entries,  and  all  register  books  heretofore  in 
use,  shall  belong  to  every  such  parish  or  chapelry,  and  shall  be  safely 
kept  by  the  rector,  &c.  or  officiating  minister  thereof,  in  a  dry  well- 
pamtea  iron  chest,  provided  and  repaired  at  the  expence  of  the  pa- 
rish, &c.  and  which  shall  be  constantly  kept  locked  in  some  dry  and 
safe  place  in  his  house,  -if  resident  within  the  parish,  &c.  or  in  the 
church  or  chapel ;  and  shall  not  be  removed  therefrom,  except  for' 
making  the  above  entries,  and  for  inspection  of  persons  desirous  to 
search  the  same,  or  to  obtain  copies  thereof,  or  to  be  produced  as 
evidence  in  some  court,  or  for  inspection  into  their  state,  or  for  the 
purposes  of  this  act,  and  immediately  after,  shall  be  forthwith  return- 
ed into  the  chest.  §  5. 

At  the  expiration  of  2  months  after  every  year's  end,  fair  copies 
of  all  the  entries  of  baptisms,  marriages,  and  burials,  solemnized  in 
the  year  preceding,  shall  be  made  by  the  officiating  minister  (or 
church  or  chapel  wardens,  clerk,  or  other  person  under  his  direc- 
tion) on  parchment  (as  in  the  said  schedules),  to  be  provided  by  the 
parishes,  and  the  contents  thereof  shall  be  verified  by  such  minis- 
ter, in  the  form  following : 

*  I  A.  B.  rector  [or  as  the  case  w]  of  the  parish  of  C,  [or  of  the 
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**  easy,  and  fbr  the  direction  of  ministers  in  the  celebration  of 
"  marriages  and  registering  thereof,"   it  is  enacted,  That  from 

chapelry  of  D.]  in  the  county  of  En  do  hereby  solemnly  declare^ 
that  the  several  writings  hereto  annexed  purporting  to  be  copies  of 
the  several  entries  contained  in  the  several  register  books  of  baptisms, 
marriages,  and  burials  of  the  parish  or  chapelry  aforesaid,  from  the  — « 
day  of —  to  the  —  day  of — ,  are  true  copies  of  all  the  several  entries 
in  the  said  several  register  books  respectively,  from  the  said  —  day 
of -^  to  the  said  —  day  of — ,  and  that  no  other  entry  duridg  such 
period  is  contained  in  any  such  books  respectively,  [a  blank  here.  . 
Qu.  **  which  entries"  ?]  are  truly  made  according  to  the  best  of  my 
knowledge  and  belief.  (Signed)  A. B* 

Which  shall  be  fairly  written,  without  stamp  on  the  said  copy,  imme- 
diately after  the  last  entry  therein,  and  the  signature  thereto  shall  be 
attested  by  one  at  least  of  the  church  or  chapel  wardens.  §  6. 

Copies  of  such  register  books,  verified  and  attested  as  above,  shall 
be  transmitted  by  the  church  or  chapel  wardens,  after  having  been 
signed  by  one  of  them,  by  the  post,  to  the  registrars  of  the  diocese, 
on  or  before  1st  June  in  each  year.  %  7. 

The  registrar  of  every  diocese  in  England  shall,  on  of  before 
1st  July  in  each  year,  make  a  report  to  the  bishop,  whether  the  copies 
of  the  above  registers  have  been  sent  to  such  registrar,  as  in  §  6,  7» 
required ;  and  in  event  of  failure  to  transmit  such  copies,  the  registrar 
sliall  specially  state  the  default  of  the  parish,  in  his  report  to  the 
bishop.  %  8. 

If  the  officiating  minister  of  any  parish  or  chapelry  neglect  to  verify 
and  sign  such  copies  and  declaration  as  in  $  6.,  so  that  the  church- 
wardens cannot  transmit  the  same  as  in  §  7.,  the  latter  shall  within 
the  time  limited  in  §  7*  certify  such  default  to  the  registrar,  who  shall 
i^pecially  state  the  same  in  his  report  to  the  bishop.  %  9. 

In  all  cases  of  baptism  or  burial  in  any  extra-parochial  place,  in 
England,  according  to  the  established  church,  where  there  is  no 
church  or  chapel,  the  officiating  minister  shall,  within  one  month 
after  such  baptism  or  burial,  deliver  to  the  rector,  yicar^  or  curate  of 
such  parish  immediately  adjoining  to  such  extra-parochial  place  as 
the  ordinary  shall  direct,  a  memorandum  of  such  baptism,  signed  by 
such  \jju.  f  but  the  act  is  so]  parent  of  the.  child  baptised,  or  of  such, 
burial,  signed  by  the  person  employed  therein,  with  two  of  the  per- 
sons attending  the  same,  as  the  case  may  require,  containing  the- 
particulars  hereinbefore  required,  which  memorandum  so  delivered 
shall  be  entered  in  the  parish  register.  §  10. 

The  superscription,  on  all  letters  containing  the  copies  of  the  pa- 
rish and  other  registers  to  be  transmitted  as  in  §  7.  shall  be  indorsed, 
and  signed  by  the  church  and  chapel  wardens,  as  jn  schedule  E.,  and 
shall  go  postage  free.  §  1 1..  ^ 

As  often  as  the  copies  of  such  registers  and  lists  are  transmitted  to, 
the  office  of  the  registrars,,  they  shall  cause  them  to  be  safely  kept 
from,  damage,  and  to  be  so  arranged  as  to  be  resorted  to  when  re- 
quired^ and  shall  cause  correct  alphabetical  lists  to  be  m^de  in  books, 
of  the  names  of  all  persons  or  places  therein,  which,  with  the  above 
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and  after  1st  Nov.  ISSS^  all  marriages  shall  be  solemnized  in 
the   presence   of  two  or  more  credible  witnesses,  besides  tlie 

copies,  shall  be  open  to  public  searchi  at  reasonable  times,  on  pay- 
ment of  the  usual  fees.  (12. 

Report  by  the  bishop  and  the  ciLstos  rotulorum  to  the  privy  council 
before  1st  March  1S13,  respecting  proper  places  for  the  preservation 
of  copies  of  register  books,  as  well  as  original  wills  in  each  diocese, 
and  for  remuneration  of  registrars  offices.  §  13.  [Exp.] 

Every  person  who  shall  knowingly  and  wilfully  insert,  or  canse  or 
permit,  &c.  in  any  such  register  of  such  baptisms,  burials,  or  mar- 
riages, or  in  any  such  copy  (as  in  §  Q.),  or  in  any  list  or  declaration 
ordered  to  be  transmitted  to  such  registrars,  any  Jhlse  entry  of  any 
^ing  relating  to  any  baptism,  burial,  or  marriage,  or  who  shall  falsely 
make,  utter,  forge,  or  counterfeit,  or  cause,  procure,  or  wilfully  per- 
mit, &c.any  part  of  such  register,  list,  or  declaration,  or  copy  of  such 
register,  or  who  shall  wilfully  destroy,  deface,  or  injure,  or  cause  to  be 
destroyed,  any  such  register,  or  part  thereof,  or  shall  wilfully  sign  or 
certify  any  copy  of  any  such  register  required  to  be  transmitted  as 
in  §  6.,  which  is  false  in  any  part  thereof,  knowing  it  to  be  false,  shall 
be  deemed  guilty  of  felony,  and  transported  for  14  years.  §  14. 

No  rector,  &c.  or  officiating  minister  of  any  parish  or  chapel  who 
shall  discover  any  error  to  have  been  committed  in  the  form  or  sub- 
stance of  the  entry  in  the  register  book  of  anv  such  baptism,  burialy 
or  marriage  respectively  by  him  solemnized,  shall  be  liable  to  the  pe- 
nalties in  §  14.  if  he  shall,  within  one  calendar  month  afler  discovery 
of  such  error,  in  presence  of  the  parent  or  parents  of  the  child  bap- 
tized, or  of  the  parties  married,  or  of  two  persons  who  attended  at 
any  burial,  or  in  case  of  the  death  or  absence  of  the  respective  par- 
ties, then  in  presence  of  the  church  or  chapel  wardens  (who  shall  attest 
the  same),  alter  and  correct  the  entry  which  was  found  erroneous, 
according  to  the  case,  by  entry  in  the  margin  of  such  book  wherein 
such  erroneous  entry  is  made,  without  alteration  of  the  original 
entry ;  and  he  shall  sign  such  entry  in  the  margin,  and  add  to  such 
signature  the  day  of  the  month  and  year  when  sach  correction  is 
made,  provided  that  in  the  fair  copy  of  the  registers  transmitted  to 
the  registrars  of  the  dioceses  the  officiating  minister  shall  certify  the 
alterations  so  made  by  him.  §  15. 

Nothing  herein  shall  increase  or  diminish  the  fees  payable  to  any 
minister  for  performance  of  any  of  the  above  duties,  or  to  him  or  any 
registrar  for  giving  copies  of  such  registrations,  but  the  same,  and 
the  power  of  recovering  the  same,  shall  remain  as  before  this  act.  §  16. 

No  duplicate  or  copy  of  any  such  register  made  under  this  act 
shall  be  chargeable  with  stamp  dutv*  §  17. 

One-half  the  penalties  levied  under  this  act  shall  go  to  the  informer 
or  party  suing ;  and  the  remainder  of  those  imposed  on  any  church 
or  chapel  warden,  shall  go  to  the  poor  of  the  parish  or  place ;  and 
the  remainder  of  those  imposed  on  any  rector,  &c.  minister,  or  re- 
gistrar, to  such  charitable  purposes  in  the  county  as  the  bishop  shall 
appoint.  §  18. 
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minister  who  shall  celebrate  the  same;  and  that  immediately  after 

the  celebration  of  every  marriage,  an  entry  thereof  shall  be  made 

in  such  register  to  be  kept  as  aforesaid;   in  which  entry  or 

register    it   shall   be   expressed,   that  the    said   marriage   was 

celebrated  by  banns  or  licence ;  and  if  both  or  either  of  the 

parties  married  by  licence  be  under  age,  not  being  a  widower  or 

widow,  with  consent  of  the  parents  or  guardians  as  the  case  shall 

be ;  and  such  entry  shall  be  signed  by  the  minister  with  his    [  292  ] 

proper  addition,  and  also  by  the  parties  married,  and  attested  by 

such  two  witnesses;  which  entry  shall  be  made  in  the  form  or  to 

the  effect  following : 


Lists  of  extant  register  books  shall  be  transmitted  to  registrar  be- 
fore IstJune,  1813.  §19.  [Exp.] 

This  act  shall  extend  to  cathedral  and  collegiate  churches,  chapels 
of  colleges,  or  hospitals  and  burying  grounds  belonging  thereto,  and 
to  the  ministers  who  shall  officiate  therein,  and  shall  baptise,  marry, 
or  bury  any  persons,  although  such  churches,  &c.  and  such  mi- 
nisters be  not  parochial,  and  there  be  no  churchwardens  thereof; 
and  in  all  such  cases  the  books  in  §  1.  directed  to  be  provided,  shall 
be  got  at  the  expence  of  the  body  appointing  the  officiating  minister^ 
and  copies  thereof  shall  be  transmitted  to  the  registrar  of  the  diocese 
by  such  minister,  as  in  §  7.  directed,  attested  by  two  officers  of  such 
church,  &c.  as  by  §  6.  directed,  in  respect  of  churchwardens ;  but 
this  act  shall  not  repeal  26  G.  3.  c.  33.  (Marriage)  §  20. 


SCHEDULE  (A). 


BAPTISMS  flolemoized  in  the  parish  of  St.  A,  in  the  county  of  B,  in  the  year  one 

thousand  eight  liundred  and  thirteen. 

When 
baptised. 

Child's 
Christian 

Name. 

Parents*  Name, 

Abode. 

Quality,  Trade, 
•  or  Profession. 

By  whom  the 

Ceremony  was 

performed. 

Christian. 

Surnaine. 

1813. 
Ist  February 

No.  1. 

John  Son  of 

WiUiam 
EUxabeik 

Lambeth, 

Sd  March 
No.  2. 

Ann 

Daughter  of 

Henry 
Martha 

Fvlham. 

T  * 
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parish  — — . '  were  married  in  this  I  %****  *"!  I  hy 

t,.  wjVA  consent  ofl^j.       I  Mw  '      ifev  ^ 

licence  J  •^  Iguardtansj  ^   -^ 


in  the  year 


F' Hector'^ 

By  me  J.  J.l   F/car     I 

i-^Qirate^ 


This  marriage  voas  solemnized  between  ^  \  n'  t\\  ^^  ^^  V^ 

-rE.  F.i 


Forgiiigor 

destroying 

Tegifterof 

marriage^ 

[orforgiDg, 

or  uttering 

foiged 

licence,] 


sence 


And  if  any  person  shall,  [from  and  after  1st  Nov.  182S,]  with  in- 
tent to  elude  the  force  of  this  act,  knowingly  and  wilfully  insert, 
or  cause  to  be  inserted  in  the  register  book  of  such  parish  or 
chapelry  as  aforesaid,  any  false  entry  of  any  matter  or  thing  relat- 

SCHEDULE  (BV 

M  AERI  AGES  solemniied  in  the  parish  of  Si,  A,  in  the  county  of  j&.  in  the 
year  one  thousand  eight  hundred  and  thirteen. 


M.dC.i).of  {'^jp-iA. 

wer.  n-rrW  in  ^^\^ ^uZ^^^»^'*\PZu\ 
thu  day  of  in  the  ye&r 

C  ftctor  ^ 
By  me,  /./.  i  vicar   > 

C  citrate  3 
This  marriage  was  solemnized  between  us  j  ^*^' 

In  the  presence  of  <  q  ^ 


SCHEDULE  (C). 


BURIALS  in  the  parish  of  ^.  in  the  county  of  J?,  in  the  year  one  ft>M^?»«md 

eight  hundred  and  thirteen. 

Name. 

Abode. 

When  buried. 

Age. 

By  whom  the 

Ceremony  was 

performed. 

John  Wittiams 
No.  1. 

Duke  Street, 
Wettjnintter, 

1813. 
Ist  May. 

62. 

«  • 
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ing  to  any  marriage ;  or  falsely  make,  alter,  forge  or  counterfeit 
any  such  entry  in  such  register,  or  cause  or  procure  the  same  to 
be  done,  or  act  or  assist  therein;  or  falsely  alter,  forge,  or 
counterfeit  any  licence  of  marriage,  or  cause  or  procure  the  same 
to  be  done,  or  act  or  assist  therein;  or  utter  or  publish  as  true 
any  such  false,  altered,  forged,  or  counterfeited  register  as  afore- 
said, or  a  copy  thereof,  or  any  such  false,  altered,  forged  or 
counterfeited  licence  of  marriage,  knowing  the  same  to  be  false, 
altered,  forged,  or  counterfeited;  or  shall  \mfully  destroy,  or  cause 
or  procure  to  be  destroyed,  any  register  book  of  marriages,  or 
any  part  of  such  register  booK,  with  intent  to  avoid  any  mar- 
riage, or  to  subject  any  person  to  any  of  the  penalties  of  this 
act;  he  shall  be  deemed  guilty  of  felony,  and  shall  suffer  trans- 
portation for  life,  according  to  the  laws  in  force  for  transporta- 
tion of  felons.     $  29.  (S) 

E.  6  G.  2.  Dormer  and  Eh/ns.  B.  R.  Motion  for  an  in-  [  29S  ] 
formation  against  B.  a  rector,  and  a  curate  of  a  church,  for  re-  £vid«iict^ 
fiising  to  give  Mr.  Dormer  copies  of  certain  parts  of  a  register 
belonging  to  that  parish,  and  likewise  for  refusing  to  give  him 
a  certificate  of  certain  persons  of  his  family,  bom  in  that  parbh. 
The  court  said,  **  You  have  a  right  to  inspect  the  public  books  of 
the  parish ;  but  cannot  oblige  the  rector  or  curate  to  make  you 
out  either  copies  of  those  hooks,  or  a  certificate ;"  for  which 
reason  they  could  not  grant  the  motion.  Upon  this  he  changed 
his  motion,  and  desired  a  nile  to  inspect  those  books.  The 
court  said,  motions  to  inspect  the  public  books  of  corporatiouJB, 
they  grant  without  an  affidavit;  but  in  motions  to  inspect  the 


SCHEDULE  (D). 

I  do  hereby  certify,,  that  I  did  on  the  day  of  baptiM 

according  to  the  rites  of  the  united  church  of  England  and  Ireland, 
son  (or  daughter)  of  and^  his  wifej  by  the  name  of 

To  the  rector  {or  as  the  case  may  he'\  of 

I  do  hereby  certify,  that  on  the  day  of  A.  B.  of 

aged  was  buried  in  [stating  the  place  of  burial] ,  and  that 

the  ceremony  of  burial  was  performed  according  to  the  rites  of  the  united  church  of 
En^and  and  Ireland,  by  me, 

To  the  rector  lor  as  the  case  nu^  W]  of 

SCHEDULE  (E). 


To  Uie  r^^trar  of  the  diocese  of 
at 
jf,  B.  \  Churchwardens  {or  chapelwardens)  of  the  parish  (or  chapelry)  of 
C  J).  )  [or  such  other  description  as  the  case  shall  reytttre]. 


(3)  Before  26  G.  2.  c.  33.  §  16.  now  repealed  by  4  G.  4.  c.  76.  §  1. 
and  replaced  as  above,  in  the  nearly  similar  words  of  §  29.  of  the  latter 
act,  on  an  indictment  for  enteriDc  a  false  marriage  in  die  register  book, 
the  defendant  was  fined  200  manes.  2  Siderf,  Rep*  71|  72. 
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public  books  of  a  parish,  an  alRdavit  is  always  requisite.  By 
such  affidavit,  they  said,  too,  it  must  be  sworn,  that  tne  copies  of 
them  are  necessary  to  be  produced  in  evidence  at  a  trial  of  a 
cause  depending,  and  likewise  that  the  inspection  of  those  books 
to  take  copies  has  been  demanded  and  refused.  Now,  in  the 
present  case,  the  first  part  was  sworn  to,  but  not  the  latter ;  for 
which  reason  the  court  refused  to  make  any  rule  at  present. 
2  Barnard.  269. 

[Parish  registers  are  for  some  purposes  considered  as  public 
books ;  and  persons  interested  in  them  have  a  right  to  inspect 
and  take  copies  of  such  parts  of  them  as  relate  to  Uieir 
interest.  (4)  A  parish  register  has  been  received  in  evidence  as 
an  ori^nal  authentic  book,  although  the  constant  practice  of  the 
parish  was  to  make  a  memorandum  of  the  christenings  in  a  day- 
book, from  which  entries  were  some  time  aflerwards  made  into 
the  registry.  (5)  The  question  arose  on  the  plaintiff's  legitimacy : 
and  on  his  part  a  general  parish  renter  was  produced,  in  which 
there  was  an  entry  of  his  christening,  describing  him  in  the  same 
manner  as  legitimate  children  were  usually  entered.  It  appeared 
that  the  practice  was  to  make  the  entries  in  this  register  once  in 
three  weeks  oyt  of  a  day-book  in  which  entries  were-  made 
immediately  after  the  christening  on  the  same  morning;  and  in 
the  case  of  illegitimate  children,  to  insert  in  the  entrj  the 
letters  B.  B.,  which  were  intended  to  signify  "  Base  Bom.  The 
defendant's  counsel  then  offered  in  evidence  the  day-book  from 
which  the  other  entry  was  posted,  and  in  which  the  letters  B.  B. 
were  inserted,  insisting  that  it  was  the  original  entry.  — But  a  mar 
jority  of  the  judges  present  at  a  trial  at  bar,  were  of  opinion,  that 
such  evidence  ought  not  to  be  received,  on  the  ground,  that^ 
there  could  not  be  two  registers  in  the  parish,  and  that  the  one 
first  produced  ought  to  be  taken  to  be  the  true  register.  If  in- 
deed the  entiy  in  the  day-book,  representing  the  fuaintiff  9»  ille- 
gitimate, had  been  signed  by  the  reputed  rather  or  the  mother, 
or  made  under  their  direction,  such  evidence  would  have  been  ad- 
missible, 03  the  declaration  of  a  deceased  parent  on  a  question  of 
legitimacy;  for  the  declarations  of  deceased  persons  supposed  to 
have  been  married,  (who  might  themselves  be  examined  if  alive,) 
are  admissible  to  disprove  the  fact  of  marriage.  (6)  But  if  on 
the  other  hand,  in  the  absence  of  such  proof,  tne  entry  appeared 
to  be  merely  a  private  memorandum,  kept  for  the  purpose  of 

assisting  the  clerk  to  make  up  the  register,  (and  of  that  nature  it 

f      ■      I    I  I  II         III    I  1 1  ]  I   I  ^.  II  —      , 

(4)  Geery  v.  Hopkins^  2  Ld.  Raym.  851.  Warrinerv.  Gilesy  2  Stra. 
954*.  Mayor  qf  London  v.  Smnland,  I  Bamardist.  4«54«.  and  see  now 
52  G.  S.  c.  146.  §  5.  supra,  291  a. 

(5)  May  v.  May,  A.  D.  1762.  2  Stra.  1072.  Bull,  N.  P.  112. ;  and 
see  same  principle,  Lee  v.  Meerock,  5  Esp,  C.  N,  P.  1 77.  Hughes  v. 
Wilson,  1  StarLC'^.V,  179. 

(6)  The  King  v.  Brantley,  6  T.  R.  330. 


«eems  here  to  have  been  considered)  in  that  case  it  should  not  be 
received  as  the  original  authenticated  entry. 

Copies  of  the  register  of  a  dissenting  chapel  shall  not  be 
pleaded  as  evidence ;  but  may  be  produced  at  the  hearing  of  the 
cau^e,  and  be  made  evidence  to  a  certain  extent.  (7)] 

^Repair  of  the  church.    See  Cgtircj^*  [  295  ] 


-  A 

1.  (yTHO.     The  bishop  shall  provide,  that  in  every  church  Residence 
there  shall  be  one  resident,  who  shall  take  care  of  the  ^^  can«»- 
cure  of  souls,  and  exercise  himself  profitably  and  honestly  m 
performing  divine  service  and  administration  of  the  sacraments.    C  ^^^  3 
Athon.  S6. 

The  rule  of  the  ancient  canon  law  was,  that  if  a  clergyman 
deserted  his  church  or  prebend,  without  just  and  necessary  cause, 
and  especially  without  the  consent  of  die  diocesan,  he  should 
be  deprived.  And  agreeably  hereunto  was  the  practice  in  this 
realm ;  for  though  sometimes  the  bishop  proceeded  only  to 
sequestration  or  other  censures  of  an  inferior  nature,  yet  the 
more  frequent  punishment  was  deprivation.     Gibs.  827* 

2.  Regularly,  personal  residence  is  required  of  ecclesiastical  Residence 
persons  upon  their  cures ;  and  to  that  end,  by  the  common  law,  ^  «he  com- 
if  he  that  hath  a  benefice  with  cure  be  chosen  to  an  office  of 
baili£^  or  beadle,  or  the  like  secular  office, -he  may  have  the 
king's  writ  for  his  discharge.     2  Inst.  625. 

For  the  intendment  of  the  common  law  is,  that  a  clerk  is  resi- 
dent upon  his  cure :  insomuch  that  in  an  action  of  debt  brought 
against  J.  S.  rector  of  D.,  the  defendant  pleading  that  he  was 
demurrant  and  conversant  at  B.  in  another  county,  the  plea  was 
overruled ;  for  since  the  defendant  denied  not  that  he  was  rector  of 
the  church  of  D.,  he  shall  be  deemed  by  law  to  be  demurrant 
and  conversant  there  for  the  cure  of  souls.     ^Inst.  62d. 

d.  By  the  statute  of  the  articuli  cteri,  9  Ed.  2.  s^.  K  c%  8.  In  Residence 
the  articles  exhibited  by  the  clergy,  one  is  as  follows:  Also  *>ys*«tute. 
barons  of  the  king' s  exchequer,  claiioiing  by  their  privilege  that 
they  ought  to  make  answer  to  no  complainant  out  of  the  same 
place,  do  extend  the  same  privilege  unto  clerks  abiding  there, 
called  to  orders  or  unto  residence,  and  inhibit  ordinaries,  that  by 
no  means  or  for  any  cause,  so  long  as  they  be  in  the  exchequer, 
or  in  the  king's  service,  they  shall  not  call  them  to  judgm^it : 
Unto  which  it  is  answered.  It  pleaseth  our  Lord  the  king,  that 
such  clerks  as  attend  in  his  service,  if  they  offend^  shaM  be  correet 
by  their  ordinaries,  like  as  other;  but  so  long  as  they  are  eccu- 

f^^^mfl^imm^    ■  111        ....I  PI.  .  II  .     I  I  I        ■■■■«  — xi^MM— ^.^^M^y^tT— T«P'^^ 

(7)  Neuohamy.  Baitkbi/,  IPhill.Rep.  315,- 
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pied  about  the  exchequer,  they  shall  not  be  bound  to  keep  resi- 
dence in  their  churches :  And  this  is  added  of  new  by  the  kin^t 
council:  The  king  and  his  ancestors,  since  time  out  of  mind,  have 
usedjhat  clerks  ivhich  are  employed  in  his  service,  during  such 
time  as  they  are  in  service^  shall  not  be  compelled  to  keep  resi- 
dence at  their  benefices ;  and  such  things  as  be  thought  necessary 
for  the  king  and  commonwealth  ought  not  to  be  said  to  be  pre* 
judicial  to  3ie  libertyof  the  church. 

If  they  offend]   This  extendeth  only  to  offences  or    crimes 
whereof  the  ecclesiastical  court  hath  cognizance,  as  heresy,  adul- 
C  297  ]   teiy*  And  the  like,  which  the  ordinary  may  correct ;  and  not  unto 
civil  actions.    2  Inst.  624. 

Added  ofnem  by  the  kin^s  council}  By  this  is  meant  the  parlia- 
ment, or  common  council  of  the  realm,  as  it  is  termed  in  original 
writs,  and  in  other  legal  records,  and  so  it  is  taken  in  other  acts 
of  parliament,  and  in  the  preamble  of  this  act  also.     2  Inst.  624. 

ITkat  clerks  iKihich  are  employed  in  his  service']  This  is  general, 
and  not  limited  (as  the  former  is)  to  the  privilege  of  the  exche- 
quer; but  extendeth  to  any  other  service  for  the  king  and  common- 
wealth ;  as  if  he  be  employed  as  an  ambassador  into  any  foreign 
nation,  or  the  like  service  of  the  king,  which  is  for  the  public, 
which  ever  must  be  preferred  before  the  private.     2  Inst.  624. 

TTie  king  and  his  ancestors  since  time  out  of  mind  have  used^ 
The  clergy  in  this  parliament  inveighing  vehementiy  against  this 
answer,  and  that  it  tended  to  the  breach  of  the  ecclesiastical 
liberty,  which  was  granted  to  them  by  magna  charta,  and  often 
confirmed  by  other  acts  of  parliament,  that  the  church  0/*  England 
^laU  be  free  g  to  this  it  was  answered,  that  the  words  subsequent 
in  the  magna  charta  explained  tiiese  words,  and  shall  have  all  her 
'whole  rights  and  liberties  inviolable  ;  so  as  the  clergy  cannot  claim 
any  right  but  jus  suum,  nor  any  liberty  but  libertates  suas  (as  the 
words  are):  and  the  point  here  in  question,  viz.  to  proceed 
against  a  clerk  for  non-residence,  whilst  he  was  in  the  king^s 
service  for  the  commonwealth,  was  neither  jus  suum,  nor  libertas 
sua,  but  libertas  regis.  And  therefore  the  parliament  thought  it 
fit  to  declare,  that  the  king  and  his  ancestors  had  used  this 
.  liberty  or  prerogative  time  out  of  mind :  and  where  it  was  said, 
that  this  tended  to  the  prejudice  of  the  liberty  of  the  church,  the 
parliament  thereto  answered  (which  is.  worthy,  lord  Coke  says, 
to  be  written  in  letters  of  gold).  Such  things  as  be  thought  necessary 
for  the  king  and  commonwealth,  ought  rwt  to  be  said  to  be  prefix 
dicial  to  the  liberty  of  the  church.  2  Inst  624. 
[  298 —  ^^  ^^  ^  lawful  to  the  king  to  give  licerwe  to  every  of  his  aam 
S04  ]  chaplains,  for  non^resideru;e  upon  their  benefices ;  any  thing  in 
this  act  to  the  contrary  notwithstanding.     21  //.  8.  r.  13.  §  29. 

Provided  also^  that  every  duchess,  marquess,  countess,  ba- 
roness, widows,  which  shall  take  any  husbands  under  the  degree  of 
a  baron,  may  take  such  number  of  chaplains  as  they  might  have 


done  being  widows;  and  that  every  such  chaplain  may  have 
like  liberty  of  non-residence,  as  they  might  have  had  if  their  said 
ladies  and  mistresses  had  kept  themselves  widows.  $  33. 

It  shall  be  lawful  to  the  king  to  give  licence  to  every  of  his  atam  [  805  ] 
chaplains  for  non^esidence']  In  the  former  part  of  the  act  it  was 
expressed,  that  the  several  chaplains  therein  mentioned  might 
be  dispensed  withal  for  their  non-residence,  during  such  time 
only  as  they  should  be  and  remain  in  the  household  of  those  who 
retained  them :  but  this  clause  seemeth  to  contain  one  exception  [  306  1 
to  that  limitation,  with  regard  to  the  chaplains  of  the  king ;  who 
may  (as  it  seemeth)  by  this  clause  give  licence  to  any  of  his  own 
chaplains  for  non-residence  generally,  and  not  only  during  the 
time  of  their  attendance  in  the  household:  And  this  proviso 
seemeth  only  to  be  a  saving  of  the  king's  right  which  he  had 
before,  as  is  set  forth  in  the  answer  to  one  of  the  articuli  cleri 
before  mentioned,  and  in  the  comment  thereupon.  [And  see  the 
saving  in  57  G.  3.  c.  99.  §  80.] 

SiaU  take  any  husbands  under  the  degree  of  a  baron\  If  any  of 
these  retaineth  chaplains,  according  to  this  statute,  and  afterwards 
taketh  to  husband  one  of  the  nobility  (as  it  was  in  ActofCs  case, 
where  the  baroness  Mounteagle,  after  such  retainer^  took  to  hus- 
band the  lord  Compton) ;  tlie  retainer  remaineth  in  force  not- 
withstanding such  marriage,  and  the  chaplains,  so  long  as  they 
tend  upon  her,  shall  not  be  adjudged  non-residents  within  this  act. 

4  Co.  117.  (See  l^uraHtp.)  [The  two  following  acts  are  not 
expressly  repealed  by  57  Geo,  3.  r.  99.  §  1.] 

By  the  25  H.  8.  c.  16.  Whereas  by  the  statute  of  the  21  H.  8. 
c.  13.  ($  28.  nofw  Repealed  by  57  G.  3.  c.  99.  $  1.)  it  was  ordained, 
that  certain  honourable  persons,  as  well  spiritual  as  temporal, 
shall  have  chaplains  beneficed  with  cure  to  serve  them  in  their 
honoiu*able  houses,  which  chaplains  shall  not  incur  the  danger  of 
any  penalty  or  forfeiture  made  or  declared  in  the  same  parliament, 
for  non-residence  upon  their  said  benefices;  in  which  act  no 
provision  was  made  for  any  of  the  king's  judges  of  his  high  court, 
commonly  called  the  king's  bench  and  the  common  pleas,  except 
only  for  the  chief  judge  of  the  king's  bench,  nor  for  the  chan- 
cellor, nor  the  chief  baron  of  the  king's  exchequer,  nor  for  any 
other  inferior  persons  being  of  the  king's  most  honourable  council: 
It  is  therefore  enacted,  That  as  well  every  judge  of  the  said  high 
courts,  and  the  chancellor  and  chief  baron  of  the  exchequer,  the 
king's  general  attorney  and  general  solicitor,  for  the  time  that 
shall  be,  shall  and  may  retain  and  have  in  his  house  or  attendant 
to  his  person,  one'  chaplain  having  one  benefice  with  cure  of 
souls,  which  may  be  absent  from  his  said  benefice^  and  not 
resident  upon  the  same ;  the  said  statute  made  in  the  said  one- 
and-twentieth  year,  or  any  other  statute,  act,  or  ordinance  to 
the  contrary  notwithstanding. 

By  the  33  H,  8.  c.  28.     Whereas  by  the  act  of  the  21  i/.  8.    [  30^7  ] 
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c.  13.  [$  28.  nax  Repealed  by  57  G.  3.  r,  99.  $1-]  it  was  or- 
dained, that  certain  honourable  persons,  and  other  of  the 
king's  counsellors  and  officers,  as  well  spiritual  as  temporal, 
should  and  might  have  chaplains  beneficed  with  cure,  to  serve 
aiid  attend  upon  them  in  their  houses,  which  chaplains  shall  not 
incur  the  danger  of  any  penalty  or  forfeiture  made  or  declared 
[  308  ]  in  the  said  act  for  non-residence  upon  their  said  benefices ;  in 
which  act  no  provision  is  made  for  any  of  the  head  officers  of  the 
king's  courts  of  the  duchy  of  Lancaster,  the  courts  of  augment- 
ations of  the  revenues  of  the  crown,  the  first  fruits  and  tenths, 
the  master  of  his  majesty's  wards  and  liveries,  the  general  sur- 
veyors of  his  lands,  and  other  his  majesty's  courts :  It  is  therefore 
enacted.  That  the  chancellor  of  the  said  court  of  the  duchy  of 
Lancaster,  the  chancellor  of  the  court  of  augmentations,  the 
chancellor  of  the  court  of  first  fruits  and  tenths,  the  master  of 
his  majesty's  wards  and  liveries,  and  every  of  the  king's  general 
surveyors  of  his  lands,  the  treasurer  of  his  chamber,  and  the 
room  of  the  stole,  and  every  of  them,  shall  and  may  retain  in 
lis  house,  or  attendant  unto  his  person,  one  chaplain  having  on^ 
benefice  with  cure  of  souls,  *which  may  be  absent  from  the  said 
benefice^  and  non-resident  upon  the  same ;  the  said  statute  made 
in  the  said  twenty-first  year  of  his  majesty's  seign,  or  any  other 
statute,  act,  or  ordinance  to  the  contrary  notwithstanding.    §  1. 

Provided  always.  That  every  of  the  said  chaplains  so  being 
beneficed  as  aforesaid,  and  dwelling  with  any  the  officers  afore- 
named, shall  repair  twice  a  year  at  the  least  to  his  said  beneficed 
and  cure,  and  there  abide  for  eight  days  at  every  such  time  at 
the  least,  to  visit  and  instruct  his  said  cure ;  on  pain  of  40^.  for 
every  time  so  failing,  half  to  the  king,  and  half  to  him  that  will 
sue  for  the  same  in  any  of  the  king's  courts  of  record,  in  which 
suit  no  essoin,  protection,  or  wager  of  law  shall  be  allowed.  §  2. 

By  57  Oeo.  3.  c.  99.  j  1.  so  much  of  the  21  Hen.  8.  c.  13.  (8), 
28  H.  8.  c.  13.,  IS  El.  c.  20.,  14  El.  c.  1 1.,  18  El.  c.  1 1.,  43  El. 
C.9.,  3  C.  1.  C.4.,  as  relates  to  spiritual  persons  holding  of  farms, 
and  to  leases  of  benefices  and  livings,  and  to  buying  and  selling,  and 
to  residence  of  spiritual  persons  on  their  benefices;  and  so  much 
of  12  Ann.  st.  2.  c.  12.,  and  of  36  Geo.  3.  c.  83.,  as  relates  to  the 
maintenance  of  curates  within  the  church  of  England,  and  making 
praoisionfor  appointing  stipends  for  such  curates ;  and  the  whole 
of  43G^o.-3.  c.  84.,  43  Geo.  3.  c.  109.,  and  53  Geo.  3.  c.  149.,  are 
from  and  after  the  passing  of  this  act,  (viz.an  10th  July,  1817)  re- 
spectively repealed. 

By  §  72.,  in  all  cases  in  which  the  term  "  benefc^^  is  used  in 
this  act,  it  shall  mean  "  benefice  with  cure"  and  shall  comprehend 

^-^ — — ■ .--■.-  ■  .III., 

(8)  The  penalty  of  10/.  imposed  for  non-residence,  by  21 //.  8. 
e.  13.  had  been  previously  repealed  by  §  12.  of  43  G.  3.  c.  84. ;  which  lat-i 
ter  act  was  itself  repealed  by  the  above  section. 


HC0iDniCe.  308  a 

therein  all  donatives,  perpetual  ouracies,  and  parochial  chapelries. 
Thus,  by  §  81.  no  parsonage  having  a  vicar  endowed,  (see  S.  P. 
21  i?.  8.  c.  13.  §31.  ante,  tit.  Pluralttp,)  or  a  perpetual 
curate  and  trnthoutcure  of  souls,  shall  be  deemed  a  ben^e  within 
this  act. 

From  and  after  10th  July  1817,  eyexy  spiritual  person  (9)  hold- 
ing any  benefice,  who  shall  without  any  licence  or  exemption,  as 
by  this  act  allowed,  mlfulli/  absent  himself  therefrom  (1)  lor  three 
months  together,  or  to  be  accounted  at  several  times  in  one  year  (2), 
and  abide  elsewhere  than  at  some  other  benefice,  donative,  per- 
petual curacy,  or  parochial  chapelry  of  which  he  may  be  pos- 
sessed, shall,  when  his  absence  shall  exceed  such  period,  and 
not  six  mondis,  forfeit  one  third  of  the  annual  valve  (3),  deducting 
thereout  all  out^ings  except  curates'  salary  of  the  benefice,  &c., 
from  which  he  snail  absent  himself;  and  when  such  absence  shall 
exceed  six  months,  but  not  eight,  he  shall  forfeit  one-half  of  such 
value ;  and  when  it  shall  exceed  eight  months,  two-thirds ;  and 
when  the  whole  year,  three-fourthg  thereof;  to  be  recovered  in  his 
majesty's  courts  of  record  at  Westminster  or  of  Great  Sessions  in 
Wales  (4),  and  no  essoin,  &c.  allowed.     The  whole  penalty  shall 

(9)  Evidence  that  the  defendant  did  several  acts  as  parson,  such  as 
receiving  tithes,  &c.  is  sufficient  without  proving  his  aamission,  insti- 
tution, and  induction.  Bevan  v.  Williams^  6  T.  R,  535.  n, 

(1)  The  statute  21  //.  8.  c.  13.  did  not  extend  to  a  spiritual  per- 
son not  toilfuUv  absent :  As,  e.  g.  if  there  were  no  parsonage-house, 
(Butl^y.  Goodale,  6  Rep.  21.  b.  Cro.  EL  590.  Mo.  540.  S.  C),  or  if  be 
be  imprisoned  without  covin,  or  was  removed  by  advice  of  physicians, 
without  fraud,  for  recovery  of  his  health.  (S.  C.  see  Gibs.  887.  2  Bulst. 
18.  ace)  But  sequestration  of  benefice  with  cure  is  no  excuse  for  non- 
residence  (Doe  v.  Mears,  1  Cowp,  129.  Loffi.  602.) ;  and  an  inform- 
ation without  the, word  **  voilfaUy  'is  therefore  bad.  CoUins  v. .  Vaughan, 
Cro.  El.  100. 

(2)  In  Cathcart  v.  Hardy y  in  error,  K.  B.  ^M,  8^  S.  Rep.  534.  A 
similar  wording  of  the  43.  G,  3.  c.  84.  now  repealed,  was  held  to  mean 
year  **  from  the  time  when  the  action  is  commenced ;"  but  by  §  35.  of 
this  act  a  different  regulation  is  introduced.  See  infra,  308 n.  As  to 
suing  for  penalty,  see  ComJ)ig.  tit.  Pleader^  (2  S.  23.) ;  and  as  to  time  of 
absence  not  covered  by  licence,  but  not  amounting  to  three  months, 
see  note  to  §  45.  As  to  several  counts,  see  Fletcher  v.  Dickenson^ 
2  Bla.  Rep.  906. 

(3)  The  words,  "  annual  value,"  in  43  G.  3.  c.  84.  now  repealed  by 
§  1 .  of  the  above  act,  were  held  to  mean,  **  average  annual  value." 
Cathcart,  clerk,  v.  Hardy,  in  error,  K.  B.  2  M.  Sf  S.  534. 

(4)  No  information  on  21  H.  8.  c,  13.  lay  at  the  assizes.  Garland  v. 
Burton,  Stra.  Rep.  1103.  'Andr.  291.;  for  21  Jac.  1.  c.  17.  was  never 
intended  to  give  a  new  jurisdiction  to  the  assizes,  where  they  had  it 
not  before.  So  in  L^igh  v.  Kent,  3  T.  R,  362.  B.  R.  held,  after 
verdict,  that  an  affidavit  that  the  offence  was  committed  in  the  county 
where  the  action  was  brought,  and  within  a  year  before  bringing  it, 
according  to  21  J.  1.  c.  4.  was  not  necessary  in  an  action  on  21  H.  S* 
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go  to  the  person  who  shall  inform  and  sue  for  the  same,  with  such 
costs  of  suit  as  are  allowed  according  to  the  practice  of  the  court 
where  the  action  is  brought.     $  5.  (5) 

Every  spiritual  person  having  any  benefice,  and  no  house  of 
residence  diereon,  and  who  has  resiaed  nine  months  of  the  year 
within  the  limits  of  his  benefice,  or  of  the  city,  town,  place  or 
parish  in  which  his  benefice  is  situate,  (provided  such  residence 
be  within  two  miles  firom  the  church  or  chapel  of  his  benefice,) 
shall  not  be  liable  to  any  penalties  for  non-residence,  nor  obligal 
to  take  out  any  licence  in  respect  thereof,  but  the  same  shall  be 
deemed  a  legal  residence,  and  in  all  returns  made  by  bishops, 
persons  so  residing  shall  be  returned  as  resident   $  6. 

Houses  purchased  by  governors  of  queen  Anne's  bounty, 
though  not  situate  witliin  the  parishes  for  which  they  are  pur- 
chased, but  approved  by  the  bishop  by  writing  under  his  hand 
and  seal,  and  duly  registered  in  the  registry  of  the  diocese,  shall 
be  deemed  bouses  of  residence  appertaining  to  such  benefices. 

5  7- 

In  cases  of  rectories  having  vicarages  endowed  (see  $  81.),*  the 

residence  of  the  vicar  in  the  rectory-house  shall  be  deemed  a 

legal  residence,  provided  the  vicarage-house  be  kept  in  proper 

repair  to  satisfaction  of  the  bishop.    $  8*     Such  rectories  hav- 

ingvicara^s  endowed  without  cure,  are  not  within  this  act.  $81. 

xhe  bisnop  in  every  case  where  there  is  not  a  house  of  resi- 
dence belonging  to  any  benefice  within  the  diocese,  may  allow 
any  fit  house  within  or  (if  so  contiguous  as  to  be  sufficiently*  con- 
venient) without  the  limits  of  the  benefice  and  belonging  thereto, 
to  be  the  house  of  residence  thereof;  and  such  allowance  and 
adjudication  in  writing  under  hand  and  seal  of  the  bishop  shall 
be  registered  in  the  registry  of  the  diocese,  and  such  house  shall 
be  thenceforth  deemed  the  house  of  residence  for  time  being  to 
all  intents  and  purposes.     %  9. 

By  $  1 0.  No  spiritual  person  being  chancellor,  vice  chancellor, 
or  commissary  of  either  university  of  Oxford  or  Cambridge,  or 
being  warden  or  other  head  of  any  college  within  such  universi* 
ties,  or  holding  any  professorship  or  public  readership  within 
such  universities,  being  actually  resident  within  the  precincts  of 
such  universities,  or  actually  residing  and  reading  lectures  therein ; 
no  scholar  under  thirty  years  of  age  abiding  for  study  without 

r.  13. ;  however^  the  ofieace  must  be  laid   in  the  proper  county. 
BuU.N.P.l96. 

(5)  This  (says  Bishop  Gibson,  in  his  comment  on  the  penalty  of 'l(V. 
imposed  for  a  like  offence  by  21  H.  8.  c.  IS.)  is  a  coercion  on  incum- 
bents which  may  be  used  by  any  person  or  persons  whatsoever,  and 
does  not  supersede  or  affect  the  right  that  the  ordinary  has,  by  the 
laws  of  the  church,  to  punish  non-residence  by  ecclesiastical  cen- 
sures ;  which,  in  case  of  obstinacy  on  the  part  of  the  incumbent,  may 
be  carried  to  deprivation.    Gibs.  887. 


fraud  at  either  university ;  no  chaplain  of  the  king  or  queen,  or 
their  children,  brethren,  or  sisters,  during  so  long  as  he  shall 
actually  attend  in  discharge  of  his  duty  as  such  chaplain  in  the 
household  to  which  he  belongs;  tw  chaplain  of  any  archbishop  or 
bishop^  Of*  temporal  lord  of  parliament^  or  other  person  authorized 
by  law  to  appoint  chaplains  (see  21  ii  8.  c.  13.  §  14?.  ^c.  tit. 
tll^IttCillttP)  for  so  long  as  such  chaplain^  Sfc.  shall  abide  and  dwellf 
and  daily  attend  in  actual  performance  of  his  duty  as  such  in  thehouse- 
hold  to  which  he  so  belongs  (6) ;  and  no  chaplain  to  the  house  of  com- 
mons, clerk,  or  deputy  clerk  of  his  majesty's  closet,  or  clerk  or  de- 
puty clerk  of  the  closet  of  the  heir  apparent,  or  chaplain  general 
of  his  majesty's  forces  by  sea  or  land,  or  chaplain  of  his  majesty's 
dock  yards,  while  actually  attending  and  performing  the  duties  of 

[^Nota.  This  note  was  inserted  in  the  former  editions  of  Burn  as 
applying  to  the  then  existing  statutes  of  residence :  and  is  here  re- 
tained as  elucidating  the  present  enactments  on  this  subject.    Ed.] 

(6)  No  chaplain  of  any  archbishop  or  bishop^  or  temporal  lords 
of  parliaments^    The  service  of  the  bishop  is  allowed  by  the  ca- 
non law   to   be   a    sufficient   licence   for   non-residence  :   For  the 
necessary  care  and  business  of  a  diocese  do  require,  that  the  bishop 
should  have  the  asi^istance  of  one  or  more  clergymen.     And  since 
it  is  much  easier  to  find  a  proper  curate  to  serve  a  parish,  than  a 
proper  person  to  advise  and  assist  the  bishop  in  the  general  care  of 
the  diocese ;  the  law  considers  the  person  who  abides  with  the  bishop 
for  these  purposes  as  more  usefully  employed,  than  if  he  were  con- 
fined to  the  care  of  one  parish  only.     Bishop  Sherlock's  charge  in 
the  year  1759,  p,  9.    And  the  statute  bath  extended  this  exemption 
to  other  cases  not  expressly  mentioned  in  the  canon  law ;  as  to  the 
chaplains  of  the  nobility  and  great  officers  of  the  crown ;  though 
cases  of  this  kind  had  usually  been  dispensed  with  before  the  act : 
which  dispensations  were  founded  upon  the  general  power  reserved 
to  the  bishop  by  the  canon  law,  to  dispense  where  there  appeared  to 
him  to  be  a  just  and  reasonable  cause.    And  since  the  virtue  and  ex- 
ample of  great  and  potent  families  must  necessarily  have  a  great 
influence  upon  the  manners  and  religion  of  any  country;  it  was 
thought  reasonable  to  dispense  with  the  personal  attendance  of  an 
incumbent  in  his  parish  whilst  he  was  employed  in  performing  the 
offices  of  his  function  in  such  families.    Id,  p.  9,  10. 

During  the  time  that  they  shall  so  abide  and  dvoell  toithout  fraud  or 
coxdny  in  any  of  the  said  honourable  household]  The  statute  consi- 
ders the  service  of  the  chaplain  in  the  household  of  his  lord,  as  the 
only  ground  of  the  exemption ;  and  it  cannot  be  doubted  (Dr.  Sher^ 
lock  says)  but  that  service  is  only  meant  as  is  proper  and  peculiar  to 
the  office  of  such  chaplain.  And  therefore  a  mere  retainer  (he  says) 
of  a  clergyman  to  be  chaplain  to  a  nobleman,  unless  he  actually 
abides  and  dwells  in  Uie  household,  is  no  title  to  the  exemption  of  the 
statute ;  and  if  one  retained  and  titled  chaplain  abides  in  the  house- 
hold to  do  any  other  service,  and  not  the  service  of  a  chaplain,  it  is 
not  such  an  abiding  as  the  statute  intends,  but  is  fraudulent.  Gibs. 
p.  10,  11. 
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such  office  respectively;  no  chaplain  of  the  household  ofBritisham* 
bassadors  abroad;  no  chancellor,  or  vicar-general,  or  commissary^ 
while  performing  the  duties  of  their  offices;  no  archdeacon  while  on 
visitation  or  otherwise  engaged  in  his  functions ;  no  minor  canon, 
vicar  choral^  or  priest  vicar  (7),  or  any  other  such  like  officer  in  any 
cathedral  or  a)llegiate  church  during  hb  actual  residence  within 
the  precincts  thereof,  or  of  the  town,  &c.  where  the  same  is 
situated  or  its  suburbs,  and  actually  performing  the  duties  of  his 
office ;  no  dean,  subdean,  priest,  or  reader  in  his  majesty's  chapels 
at  St.  James's  or  Whitehall,  or  reader  in  his  majesty's  private 
chapels  at  Windsor  or  elsewhere,  while  residing  and  actually 
performing  the  duty  of  any  such  office  respectively;  no  preacher 
in  any  inn  of  court  or  at  the  rolls ;  no  bursar,  treasurer,  dean, 
vice-president,  sub-dean,  or  public  tutor  or  chaplain,  or  other 
such  public  officer,  in  any  college  or  hall  in  Oxford,  or  Cambridge, 
during  his  official  and  actual  residence  to  perform  the  duties  of 
any  such  office:  no  public  librarian,  public  registrar,  proctor,  or 
public  orator,  or  such  like  public  officer,  in  either  Oxford  or  Cam- 
bridge, during  like  official  and  actual  residence;  no  fellow  of  any 
college  in  such  universities  during  the  time  for  which  he  may  be 
required  to  reside  by  charter  or  statute,  and  shall  actually  reside 
therein;  no  warden,  provost,  or  fellow  of  Eton  or  Winchester 
colleges,  or  master  of  the  Charter-house  during  the  time  he  i^ 
required  to  reside,  and  shall  actually  reside  therein  or  within  the 
city,  or  town,  or  suburbs  of  such  city,  &c.  within  or  near  which 
the  colleges  are  respectively  situate,  or  as  a  master  or  usher  in 
the  colleges  of  Eton  or  Winchester,  or  of  Westminster  school, 
or  as  principal  or  professor  of  the  £last  India  college;  and  no 
persons  specially  exempt  from  residence  under  any  acts  of  par- 
liament not  hereby  repealed :  shall  be  liable  to  any  of  the  penal- 
ties of  this  act  for  any  non-residence  during  any  such  period  as 
aforesaid  on  any  benefice;  but  every  such  spiritual  person  with 
respect  to  residence  under  this  act  shall  be  entitled  to  account 
such  period  as  if  he  had  legally  resided  on  some  other  benefice.  (8) 
By  $  11.  Any  dean  during  residence  on  his  deanry,  or  being 
prebendary  (9)  or  canon,  or  holding  any  other  dignity  in  any  cathe- 
dral or  collegiate  church,  who  sh^l  reside  any  period  not  exceed- 
ing four  months  within  the  year  upon  such  dignity,  may  account 

(7)  Superseding  27  H.  8.  10.  h.    Com.  Dig.  tit.  Esglise^  (N  4-) 

(8)  As  to  rule  to  discontinue  action  for  penalty  for  non-residence 
on  notification  of  exemption,  see  Wright  v.  Legge,  6  Taunt..  48. 

(9)  A  prebend  was  held  to  be  a  benefice  witnm  43  G.  3.  c.  84.  §  12; 
Catheart  v.  Hardy y  in  error,  K.  B.  2  M.  Sf  S.  Rep.  524.,  and  that  act 
required  a  prebendary  to  reside  on  his  prebend,  although  the  statutes 
of  his  cathedral  did  not  require  it.  Hardy  v.  Catheart^  in  C.  P. 
5  Taunt.  Rep.  2.  See  also  Wright  v.  Lef^e^  6  Taunt.  48.  The  D^an 
of  Windsor* B  case,  under  that  act. 


^such  residence  as  a  legal  residence  on  some  benefice;  provided 
tliat  any  spiritual  person  holding  any  prebend,  canonry,  or  dig* 
nity  in  any  cathedral  or  collegiate  church  in  which  the  year  for 
the  purposes  of  residence  is  accounted  to  commence  at  any  other 
period  than  the  1st  of  January,  and  who  may  keep  the  periods  of 
residence  required  for  two  successive  years,  at  such  cathedral,  &c 
an  whole  or  in  part,  between  the  1st  of  January  and  Slst  of  Decem- 
ber in  any  one  year,  may  account  such  residence,  though  exceed- 
ing four  months  in  the  year,  as  reckoned  from  the  1st  of  January 
and  31st  December  in  any  one  year,  as  if  he  had  legally  resided 
on  some  benefice. 

By  $  12.  The  bishop  of  the  diocese  in  which  any  benefice  is 
locaUy  situate  mayHiicense  any  longer  period  of  non-residence 
thereon,  of  any  prebendary,  canon,  or  other  person  holding  any 
dignity  in  a  cathedral  or  collegiate  church,  in  any  case  in  which 
it  shall  appear  to  him  from  his  own  knowledge  (if  such  cathedral 
is  within  his  own  diocese,  or  if  not,  by  certificate  of  die  bishop  of 
the  diocese  where  it  is  locally  situate,)  to  be  required  for  the 
performance  of  the  duties  in  any  such  cathedral  or  collegiate 
church;  provided  that  every  such  person  shall  during  such  period 
reside  on  such  dignity. 

By  §  IS.  No  person  appointed  to  any  prebend,  canonry,  or 
dignity  before  this  act  passed,  xnz.  10th  July,  1817,  shall  be  subject 
to  any  penalty  for  non-residence  on  any  benefice  during  his  actual 
residence  on  such  dimity. 

By  $  14.  Every  spiritual  person  having  any  house  of  residence 
on  his  benefice  who  shall  not  reside  tha'eon,  shall,  during  period 
or  periods  of  non-residence,  whether  for  the  whole  or  part  of  a 
year,  keep  the  same  in  good  repair ;  and  if  he  neglect  so  to  do, 
and  on  monition  fi*om  the  bishc^  in  whose  diocese  it  is  locally 
situate,  shall  not  put  it  in  repair  according  to,  and  within  the 
time  therein  mentioned,  to  the  satisfaction  <^'  the  bishop,  and  to 
be  certified  to  him  upon  such  survey  and  report  as  shall  be 
required  by  the  bishop  in  that  behalf,  shall  be  liable  to  the  pe- 
nalties of  non-residence,  notwithstanding  exemption  or  licence, 
during  the  time  such  house  is  out  of  repair,  and  until  it  has  been 
put  in  good  repair  to  the  satisfiu^on  of  the  bishop.  (See  Cdbs. 
«87.) 

By  $  15.  Any  bishop,  on  application  by  petition  in  writing 
(see  $  18.)  by  any  spiritual  person,  or  by  any  fit  person  on  behaff 
of  any  such  person  having  any  benefice  locally  situate  within  his 
diocese,  upon  such  proofs  as  to  any  facts  stated  in  such  petition 
as  such  bishop  may  think  necessary,  and  shall  require  by  affi- 
davit made  before  any  ecclesiastical  judge  or  his  surrogate,  or  any 
justice  of  peace,  or  magistrate,  or  master  extraordinary  m  chancery, 
(which  oath  any  such  ecclesiastical  judge,  &c.  is  hereby  respectively 
required  to  administer),  may  grant  in  me  cases  herein  enumerated, 
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on  due  consideration  of  all  the  circumstances  stated  in  any  sucti 
application,  and  verified  to  his  satisfaction  as  above,  a  licence  in 
writing  under  his  hand,  expressing  the  cause  of  granting  it  to 
such  person  to  reside  out  of  the  parish  or  proper  house  of  re- 
sidence, in  order  to  exempt  him  from  penalty  of  non-residence. 

Such  licence  may  be  granted,  j^r^^,  to  any  spiritual  person 
prevented  from  residence  in  the  proper  home  of  residence  in  the 
parish  ( 1 ),  by  actual  illness  of  himself,  wife,  or  child,  making 
part  of  his  family,  and  residing  with  him  as  such:  ^dhf^  to  per- 
sons holding  any  benefice  wherein  there  is  no  house  of  residence  (2), 
or  where  it  is  unfit  for  residence,  such  unfitness  not  being  occa- 
sioned by  de&ult  of  sucli  person,  and  the  same  being  kept  in 
repair  by  him  to  the  satisfaction  of  the  bishop :  Sdly^  to  such 
persons  holding  any  benefice,  and  occupying  in  the  parish  there- 
of respectively  any  mansion  or  messuage,  he  keeping  in  repair 
such  house  of  residence  and  producing  proof  thereof,  to  the  satis- 
faction of  the  bishop,  at  the  time  when  the  licence  is  granted  or  re- 
newed :  4Mfy,  to  such  person  holding  any  benefice  of  small  value^ 
and  serving  as  stipendiary  curate  elsewhere,  and  providing  for 
serving  his  own  benefice  to  the  satisfaction  of  the  bishop :  Sthly,  to 
any  master  or  usher  of  any  endowed  school,  licensed  by  the  bishop, 
and  actually  employed  in  teaching  therein  :  6^A^,  to  any  master 
or  preacher  of  any  hospital,  or  incorporated  charitable  found- 
ation, during  the  period  for  which  he  may  be  required  to  reside, 

(1)  It  appears  from  Wilkinson  v.  Allott,  2  Coivp.  429.  Butter  v. 
Goodale,  6  Rep.  21.  b.  Cro.  El.  590.  Goldsb.  169.  Mo.  540.  S.  C. 
that  an  incumoent  ought  to  reside  at  the  parsonage-house :  for  if  he 
lets  it,  though  he  dwells  at  another  house  in  the  same  parish,  it  would 
be  within  the  act  2i  H.  8.  c.  13.  So,  semb.  though  he  does  not  let  the 
parsonage^iouse,  but  occupies  it  by  a  servant.  2  Brotml.  54. 

(2)  A  licence  was  held  unnecessary  in  this  case  before  this  act. 
Wynne  v.  Smythies,  6  Taunt.  198.  Laxv  v.  IbboUon,  2  Burr.  2722. 
Wukinson  v.  Clerky  id.  2725.  And  the  want  of  a  parsonage-house  did 
not  excuse  for  living  out  of  the  parish.  Wilkinson  v.  AUotty  Covop,  429. 
The  incumbent  of  two  livings,  A.  and  B.,  obtains  a  licence  from  his 
bishop  to  reside  out  of  the  parish  of  A.  for  the  above  cause,  on  con* 
dition  of  his  residing  at  a  short  distance  and  actually  performing  the 
duties.  This  is  not  such  a  residence  at  A.  as  to  excuse  him  from 
residing  at  B.  without  another  licence  for  that  purpose.  Wright  v. 
Flamankf  lMarsh.S6S.  6  Taunt.  52.  S.C.  But  the  incumbent  of 
two  livings,  one  with  a  house  of  residence  on  it,  and  the  other  not, 
may  reside  on  that  in  which  there  is  no  such  house,  without  licence 
from  the  bishop ;  and  such  residence  will  excuse  him  fi'om  residing 
on  the  other  living.  Wynne  v.  Smythies,  1  Marsh.  547.  If  in  an 
action  for  non-residence,  the  declaration  states  defendant  to  be  vicar 
of  A.,  and  he  gives  evidence  that  the  parish  is  called  B.,  the  entry  of 
his  institution  m  the  bishop's  book  by  name  of  A.  is  not  conclusive 
evidence  against  him,  though  it  is  evidence  of  the  parish  being  called 
by  both  pames.    StiU  v.  Coleridge,  Forrest's.  Rep.  117. 
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by  any  charter  or  statute  of  any  such  hospital,  &c.,  or  other  lawful 
authority  therein,  and  shall  actually  reside  and  perform  his  duties 
therein :  7M^,  to  any  person  holding  any  endowed  lectureship, 
chapelry,  or  preachership,  and  executing  the  duties  thereof  respect- 
ively, with  Ucence  of  the  bishop  in  whose  diocese  he  so  officiates  : 
Sthly^  to  any  spiritual  person  holding  any  benefice  of  small  value, 
and  serving  as  preacher  in  any  proprietfuy  chapel,  in  any  city  or 
town,  with  like  licence  of  the  bishop :  Othly^  to  any  person  actu- 
ally serving  as  a  chaplain  in  any  of  his  majesty's  garrisons,  or  to 
the  Royal  Military  Asylum  at  Chelsea,  college  at  Sandhurst,  or 
Royal  Hospitals  at  Greenwich,  or  Chelsea,  Haslar,  or  Plymouth^ 
or  to  the  Royal  Naval  Asylum,  or  in  his  majesty's  navy,  the  gaol 
of  Newgate,  or  penitentiary  at  Millbank,  or  to  any  British 
&ctory,  or  as  teacher  at  the  Royal  Military  Academy  at  Wool- 
wich, or  as  principal  surrogate  or  official  in  any  ecclesiastical 
court  of  a  diocese,  or  as  librarian  of  the  British  museum  or  Sion 
college,  or  as  trustee  of  lord  Crew's  charity,  during  the  time  of 
their  personal  attendance  on  the  duties  of  such  offices  respect^- 
ively :  Provided  the  jpersons  obtaining  such  licence  shall  pay  to  the 
bishop's  secretary  or  officer  10^.  only  besides  stamp  duty ;  and  if 
such  applicant  is  aggrieved  by  the  refusal  of  such  licence,  he  may 
apply  to  the  archbishop  of  the  province,  who  shall  forthwith, 
either  by  himself,  or  some  commissioners  appointed  from  among 
the  bishops  of  his  province  under  his  hand,  make  enquiry  into 
the  same,  and  by  writings  signed  by  himself  confirm  such  refusal, 
or  OTant  a  licence  under  this  act,  as  seems  just ;  provided  that 
such  appellant  shall  give  security  to  the  bishop,  to  pay  such  reason- 
able expences  attending  such  appeal,  as  the  archoishop  or  his: 
commissioners  shall  award. 

By  §  16.  Such  bishop  in  any  cases  not  above  enumerated,  may 
grant  a  licence  (3),  to  any  person  to  reside  out  of  the  parish  or  pro- 
per house  of  residence,  if  he  deems  it  expedient ;  and  may  assign, 
in  cases  where  stipendiary  curates  are  employed,  such  salary  as  he 
deems  fit,  having  respect  to  the  value  of  the  benefice,  and  all 
other  circumstances  of  the  case;  and  may  grant  such  licence 
without  application  made  for  that  purpose,  in  case  of  absence 
from  the  realm  of  any  spiritual  person,  and  may  renew  the  same^ 
and  in  every  such  case  shall  appoint  a  stipendiary  curate,  in  case 
no  such  curate  duly  licensed  is  there  employed  in  serving  such 
benefice,  and  may  assign  him  a  salary;  or  if  any  curate  has  been, 
and  is  then  so  employed,  may  increase  his  salary;  and  in  every 
such  case,  may  order  the  same  to  be  paid  by  sequestration  of  the 
profits  of  the  benefice,  provided  that  the  nature  and  special  cir- 
cumstances thereof  and  the  reasons  which  induced  the  bishop  to 

(S)  As  to  licence  in  peculiars,  see  §  73,  74* ;  and  Wynne  v.  Moorex 
5  Taunt.  Ante^  tit.  Peculiar,  nofe> 
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ffraiit  such  licence,  shall  be  forthwith  transmitted  to  the  arch* 
bishop  of  the  province^  who  shall  forthwith  by  himself,  or  by 
some  commissioner  or  commissioners  appointed  from  his  bishops, 
by  writing  under  his  hand,  (and  who  are  therefore  authorized 
to  execute  such  commission,)  examine  into  the  case,  and  make 
such  enquiries  as  to  any  particulars  relating  thereto,  as  he  may 
think  necessary ;  and  after  such  enquiries  made  by  himseU^  or 
where  made  by  commissioners,  after  return   of  the  substance 
thereof  in  writing  to  such  archbishop,  he  shall  thereupon  allow 
or  disallow  such  licence,  or  alter  the  same  in  the  whole  or  in 
part,  as  to  the  period  for  which  the  same  may  have  been  granted 
or  otherwise,  and  likewise  as  to  the  curate's  stipend,  as  seems  fit 
to  him ;  and  no  such  licence  shall  be  good,  unless  it  is  allowed  by 
such  archbishop,  such  allowance  being  signified  by  his  signing 
the  same,  and  the  cause  of  granting  the  same  need  not  be  stated. 
By  §  17.  The  death  or  removal  of  the  bishop  shall  not  void  any 
licences  by  him  granted,  but  the  same  shall  be  good,  unless  re- 
voked by  any  successor. 

By  $  18.  Every  application  to  the  bishop  for  licence  for  non^ 
residence,  shall  be  in  writing,  signed  by  the  applicant,  and  shall 
state  whether  the  party  will  perform  the  duty  himself;  and  if  so, 
where,  and  at  what  distance  he  intends  to  reside;  or  if  he  intends 
to  employ  a  curate,  it  shall  state  the  salary  to  be  given  him,  and 
whether  the  curate  will  reside  in  the  parish ;  and  if  so,  whether 
in  the  parsonage-house;  and  if  he  does  not  intend  to  reside 
therein,  shall  state  at  what  distance  therefrom,  and  at  what  place 
he  will  reside,  and  whether  such  curate  serves  any  other  parish 
as  curate  or  incumbent,  or  has  any  ecclesiastical  preferment,  or 
holds  any  donative,  perpetual  curacy,  or  chapelry,  or  officiates 
in  any  other  church  or  chisel,  and  also  the  gross  annual  value 
of  the  applicant's  benefice ;  and  such  licence  shall  not  be  granted, 
unless  the  application  contain  a  statement  of  the  above  particulars; 
and  all  sucn  applications  and  specifications  shall  be  filed  by  the 
registrar  in  a  separate  book,  of  which  no  inspection  or  copies 
shall  be  made,  except  by  leave  in  writing  from  the  bishop. 

By  §  19.  During  the  vacancy  of  any  see,  such  licences  may  be 
granted  by  the  vicar-general  of  the  diocese;  or  in  case  the  bishop 
cannot  exercise  in  person  the  fimctions  of  his  office,  the  same 
shall  be  exercised  by  the  person  lawfiilly  empowered  to  exercise 
his  general  jurisdiction  in  the  diocese. 

By  §  20.  Any  bishop  who  has  granted  any  licence  for  non- 
residence  as  above,  or  his  successors,  may  revoke  the  same  if  he 
thinks 'fit,  but  the  spiritual  person  may  appeal  as  in  $  15.  and  the 
archbishop  appealed  to  may  order  such  reasonable  fees  and  charges 
to  be  paid  by  the  appellant  for  any  such  proceedings  as  he  smJl 
in  his  discretion  think  fit  ;^  but  no  licence  for  non-residence  shall 
continue  in  force  above  three  years  irom  il^  being  granted^  or 
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after  3lst  December  in  the  second  year  after  that  in  which  it  was 
granted.  (4) 

By  $21.  Every  bishop  granting  or  revoking  any  licence  for 
non-residence  under  this  act,  shall  within  one  month  after  cause 
a  copy  of  every  such  licence  or  revocation  to  be  filed  in  the 
registry  of  his  diocese ;  and  the  registrar  shall  make  an  alpha- 
betical list  to  be  entered  in  a  book  and  inspected  by  all  persons, 
on  payment  of  Ss*  only ;  and  a  copy  of  every  such  licence  with 
respect  to  any  benefice  shall  be  transmitted  by  the  spiritual  per- 
son to  whom  it  was  granted  to  the  churchwai>dens  of  the  parish, 
&c.  to  which  it  relates,  within  one  month  after  grant  thereof; 
and  every  bishop  revoking  any  licence  shall  cause  such  revo- 
cation to  be  transmitted  to  a  churchwarden  of  the  parish  or  place 
to  which  it  relates,  to  be  deposited  in  the  parish  chest ;  and  evei^ 
registrar  n^lecting  to  enter  the  same  shall  forfeit  for  each 
neglect  5/.,  to  be  recovered  to  the  use  of  the  informer  in  the 
same  way  as  other  penalties  hereby  imposed  may  be ;  and  a  copy 
of  every  such  licence  or  revocation  sh^l  likewise  be  produced  by 
the  churchwardens,  and  publicly  read  at  the  visitation  for  the 
district  next  succeeding  such  grant  or  revocation. 

By  $22.  Every  archbishop  who  shall  in  his  own  diocese 
grant  or  allow,  or  approve  as  herein  directed,  any  licence  in  cases 
not  enumerated  herein,  shall  annually,  before  Slst  January, 
transmit  to  his  majesty  in  council  a  list  of  all  such  licences 
so  granted,  allowed,  or  so  approved,  in  the  year  ending  on  Slst 
December  preceding;  and  shall  specify  therein  the  reasons 
that  induced  him  to  grant  or  approve  the  same,  with  the  reasons 
transmitted  to  him  by  the  bishops  for  granting  same ;  and  his 
majesty  may  by  order  in  councU  revoke  and  annul  any  such 
licence ;  and  it  it  is  so  revoked,  a  copy  of  any  such  order  shall  be 
sent  to  the  archbishop  granting  or  approving  such  licence,  who 
shall  transmit  a  copy  thereof  to  the  bishop  of  the  diocese  where 
the  licence  was  granted,  who  shall  file  a  copy  of  the  mandatory 
part  in  the  registry  of  his  diocese,  and  deliver  a  like  copy  to  the 
churchwardens  of  the  parish  to  which  it  relates,  as  in  §  21.;  and. if 
granted  by  the  archbishop,  he  shall  file  and  deliver  such  copies 
m  his  own  diocese ;  but  such  licence,  although  so  revoked,  shall 
be  deemed  valid  for  the  period  between  its  grant  and  revocation. 

By  §  23.  Every  bishop,  on  or  before  25th  March  in  every 
year,  shall  make  a  return  to  his  majesty  in  council  of  every 
benefice  within  his  diocese,  and  the  name  of  the  several  persons  * 
holding  the  same,  specifying  those  who  have  and  those  who  have 
not  resided  by  reason  of  any  exemption  under  this  act ;  or  of  any 
licence  granted  by  such  bishop  for  any  and  what  causes  enu- 
merated by  this  act,  and  also  of  all  persons  not  having  aAy  such 

(4»)  See  note  to  §  45. 
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exemption  or  licence,  who  have* not  resided  on  their  respective 
benefices,  as  far  as  the  bishop  is  informed  thereof;  and  also  the 
names  of  all  curates  licensed  to  serve  the  benefice  of  any  non- 
resident incumbent,  and  whether  the  gross  annual  value  of  finy 
benefice  amounts  to  or  exceeds  300/.  per  annum^  or  not ;  the 
amount  of  the  curate's  salary,  and  his  place  of  residence ;  and 
every  spiritual  person  non-resident  by  reason  of  exemption,  or 
resident  on  another  benefice,  for  which  they  need  not  take  out 
any  licence  under  this  act,  shall,  within  six  weeks  after  1st 
January  in  every  following  year,  notify  the  same  in  writing  under 
his  hand  to  the  iHshop  of  his  diocese^  specifying  the  nature  of 
such  exemption,  and  whether  the  gross  annual  value  of  the  bene- 
fice on  which  he  is  non-resident  amounts  to  or  exceeds  300/.  pa- 
annum  or  not ;  and  every  spiritual  person  having  more  than  one 
benefice,  and  residing  on  one  of  them,  or  residing  during  any 
part  of  die  year  on  any  dignify,  or  in  performance  of  the  duties 
of  any  ofiice  in  any  cathedral  or  collegiate  church,  or  who  are 
non-resident  for  any  period  of  the  year  for  any  of  the  causes  of 
temporaiy  exemption  specified  in  this  act,  shall  in  like  manner 
and  within  like  period  in  each  year  notify  die  same. 

By  $  24.  Persons  neglecting  to  make  such  notification  within 
the  dme  in  the  last  section  shall  forfeit  20L  for  each  ol^ce ;  to 
be  levied  by  order  of  the  bishc^  by  sequestration  (if  not  paid 
after  monition  to  pay  same)  out  of  dlie  profits  of  the  benefice  in 
respect  of  which  such  n^lect  is  incurred ;  to  be  applied,  accord- 
ing to  direction  of  the  bishop,  in  charity,  provided  he  may  remit 
or^order  pajonent  of  any  part  of  the  penalty  ^in  same  way  as  in 
$  26.  allowed)  for  non-compliance  with  order  for  residence. 

Nothing  in  this  act  shall  exempt  any  spiritual  person  fi'om 
ecclesiastical  censures  for  non-residence  without  licence,  or  afifect 
any  proceedings  hereafter  to  be  instituted  in  any  ecclesiastical 
cour^  in  relation  to  non-residence  of  any  person  holding  any 
benefice,  who  is  not  licensed  for  nor  has  other  lawftil  cause  for 
absence,  in  order  to  inflict  same ;  provided  no  proceedings  be 
admitted  in  any  ecclesiastical  court  against  such  spiritual  person 
for  such  non-residence  not  exceeding  three  monthis  in  one  year, 
except  at  instance  of  the  bishop  of  the  diocese  where  the  benefice 
not  resided  on  is  situated.     ^  25. 

If  any  person  holding  any  benefice  and  being  licensed,  or 
having  other  lawful  cause  of  absence,  does  not  sumciendy  reside 
*  on  the  same,  the  bishop  may  issue  a  monition  to  him  forthwith 
to  reside  thereon  and  perform  the  duties  thereof  and  to  make  a 
return  to  such  monition  within  a  time  therein  limited ;  so  as  there 
be  thirty  days  between  the  time  of  delivering  die  same  to  such 
person  or  leaving  the  same  at  his  then  usual  or  last  place  of 
abode,  or  if  not  there  to  be  found,  then  with  the  officiatii^ 
minister  or  one  of  the  churchwardens,  and  also  at  the  house  of 
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residence  (if  any)  belonging  to  any  such  benefice,  to  which  such 
person  is  required  by  such  monition  to  go  and  reside,  and  the 
time  specified  in  such  monition  for  making  a  return  thereto; 
and  a  copy  of  every  such  monition  shall  immediately  on  its  issue 
be  filed  in  the  registry  of  the  bishop's  court,  and  shall  be  open 
for  inspection  on  payment  of  Ss* :  the  person  to  whom  such  mo» 
nition  is  directed,  shall  make  return  into  such  registry  within  the 
time  specified,  there  to  be  filed,  and  the  bishop  may  require  such 
return  to  be  verified  on  oath  of  such  person  and  others,  before 
some  surrocate,  justice  of  peace,  or  master  extraordinary  in 
chancery,  wno  shall  administer  the  same  on  application  for  that 
purpose ;  and  in  every  case  where  no  such  return  is  made,  or 
where  it  does  not  state  satisfactory  reasons  for  non-residence,  or 
where  the  same  or  any  of  the  facts  therein  shall  not  be  so  veri- 
fied on  oath  when  required,  the  bishop  may  issue  an  order  in 
writing  under  his  hand  and  seal,  requiring  such  spiritual  person 
to  reside  as  aforesaid  within  thirty  days  aroer  such  order  in  writ- 
ing or  delivery  of  a  copy  thereof  as  herein-before  required  in  case 
of  monitions.    $  26. 

In  case  of  non-compliance  with  such  order,  the  bishop  may 
sequester  the  profits  of  the  benefice  of  such  spiritual  person  till  it 
is  complied  with,  or  good  reasons  stated  and  proved  for  non- 
residence  ;  and  may  oy  order  under  his  hand,  filed  as  above, 
apply  such  profits,  afl^r  deducting  the  expences  of  serving 
the  cure,  in  such  way  as  he  deems  fit :  in  the  first  place,  to  pay 
the  expences  of  such  monition  and  sequestration;  in  tlie  next, 
towards  augmentation  and  improvement  of  any  such  benefice,  or 
the  house  of  residence,  buUdings,  appurtenances,  or  glebe  there- 
of; and  may  direct  the  same  or  part  thereof  to  be  paid  to  the 
governors  of  queen  Anne's  bounty,  for  augmentation  of  the 
maintenance  of  poor  clergy,  to  be  applied  for  the  purposes  of 
such  augmentation  as  such  bishop  shall,  under  all  circumstances, 
think  fit;  and  any  such  bishop,  within  six  months  afl;ersuch 
order  for  sequestration,  or  afi;er  any  money  actually  levied,  may 
remit  to  such  spiritual  person  any  part  of  such  sequestered  profits, 
or  cause  any  part  thereof  that  has  been  paid  to  such  governors 
of  queen  Anne's  bounty,  to  be  repaid  by  him  by  order  under 
the  hand  of  such  bishop,  out  of  any  money  then  or  next  com- 
ing into  their  hands,  in  any  case  where  by  reason  of  subsequent 
obedience  to  monition  or  order,  or  after  stating  and  proving 
su£Scient  reasons  as  above,  such  bishop'  shall  think  tbs  same 
proper;  provided  such  spiritual  person  may  within  one  month 
after  order  made,  appeal  against  such  sequestration  to  the  arch- 
bishop of  the  province,  who  by  himself  or  his  conunissioner  or 
commissioners  appointed  fi'om  among  his  bishops,  under  his 
hand  and  seal,  shall  forthwith  enquire  mto  same,  and  make  such 
order  therein  relating  thereto,  or  to  the  profits  so  sequestered  for 
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the  return  of  the  same,  or  any  part  thereof,  or  otherwise,  as  under 
all  circumstances  he  shall  deem  fit  after  such  inquiry  made  by 
himself  or  the  substance  thereof  returned  in  writing  to  him  by 
such  commissioner,  &c.,  provided  such  appellant  shall  give  se- 
curity  to  bishop  for  pajrment  of  such  reasonable  expences  of 
appeal  as  die  archbishop  or  his  commissioners,  &c«  shsll  award ; 
and  provided  that  no  order  for  sequestraticm  shall  be  put  in  force 
pending  such  appeaL    §  26. 

By  §  27*  Every  person  who  shall  forthwith  return  to  re- 
sidence, in  obedience  to  monition,  and  the  profits  of  whose 
benefice  are  not  sequestered,  shall  nevertheless  pay  all  costs 
attending  the  same ;  to  be  levied  in  the  same  way  as  any  costs 
may  be  levied  on  any  spiritual  person  under  this  act. 

If  any  person  not  licensed  under  this  act  to  be  absent  firom  his 
benefice,  or  not  having  lawfiil  cause  of  absence  therefirom,  shall, 
in  obedience  to  any  such  monition  or  order,  and  before  or  after 
sequestration,  have  begun  to  reside  on  his  benefice,  and  shall 
widiin  six  mcmths  after  such  commencement  to  reside,,  without 
leave  of  the  bishop,  begin  to  absent  himself,  such  bishop  may 
i^ain  sequester  and  apply  the  profits  of  his  benefice  as  in 
$  26.  without  issuing  any  other  monition  or  order,  and  mav  so 
proceed  in  like  cases  ^om  time  to  time  as  occasion  requures, 
provided  that  such  party  msLV  again  appeal  against  such  seques- 
tration in  like  manner  as  before  directed ;  but  such  sequestration 
shall  nevertheless  be  in  force  during  such  appeal.     §  28. 

Where  any  spiritual  person  has  become  subject  to  any 
penalty  for  non-residence,  the  bishop  of  the  diocese  within  which 
the  same  has  arisen  may  proceed  against  him  for  such  past  non- 
residence,  and  levy  the  penalties  incurred  thereby  by  monition  and 
sequestration;  and  may  direct  application  thereof  in  like  manner, 
and  widi  like  regulations  and  powers  of  remitting  or  ordering 
repayment  of  any  part  of  such  penalties,  as  directed  in  cases  of 
non-compliance  widi  any  order  of  residence.     §  29. 

Where  any  archbishop  or  bishop  has  proceeded  by  monition 
to  recover  the  penalties  of  more  than  one-third  die  value  of  such 
benefice  for  any  non-residence  exceeding  six  months  in  the 
yeat,  and  has  remitted  the  same  in  whole  or  in  part,  such  arch- 
bishop, &>€•  shall  forthwith  transmit  to  his  majesty  in  council^  and 
such  bishop  to  the  archbishc^  of  his  province,  a  list  of  such 
cases  as  have  occurred  in  his  or  dieir  respective  dioceses,  speci- 
fying the  nature  and  special  circumstances  of  each  case,  and 
reasons  for  the  remission,  as  in  §  16.;  and  his  majesty,  or  the 
archbishop,  as  the  case  is,  may  bUow  or  disallow  such  remission 
in  the  whole  or  in  part,  in  the  same  way  as  licences  for 
non-residence.  (See  §  15.)  Provided  always,  that  the  arch- 
bishop's dedsicMi  in  cases  transmitted  to  him  from  any  bishop 
is^final.     §  50. 


If  the  benefice  of  any  spiritual  person  shall  continue  for  two 
years  under  any  sequestration  made  under  this  act  for  disobe- 
dience to  the  bishop's  monition  requiring  him  to  reside  on  his 
benefice,  or  shall  incur  under  this  act  three  such  sequestrations 
in  two  years,  (such  spiritual  person  not  beins  relieved  therefirom 
on  appeal,)  the  bene^ce  not  resided  on  shaU  be  void ;  and  the 
bishop  shall  give  notibe  thereof  to  the  patron,  who  may  present 
any  other  than  the  same  spiritual  person.    $  31. 

By  §  32.    All  contracts  for  letting  the  house  of  residence,  or 
buildings,  gardens,  orchards,  and  appurtenances  necessary  to 
the  convenient  occupation  of  the  same,  belonging  to  any  benefice, 
to  which  house  any  spiritual  person  is  required,  by  oider  of  the 
bishop,  to  proceed  and  reside  therein,  or  which  is  assigned  as  a 
residence  to  any  curate  by  the  bishop,  shall,  on  serving  a  copy 
of  such  order  or  assignment  on  the  occupier  thereof  or  lefi;  at 
the  house,  be  null  and  void ;  and  a  copy  of  such  order,  &c.  shall, 
immediately  on  its  issue,  be  transmitted  to  one  of  the  church- 
wardens or  such  other  person  as  the  bishop  thinks  fit,  and  by 
him  forthvnth  served  on  such  occupier,  or  lefi;  at  the  house ;  and 
any  person  continuing  to  hold  the  same  after  the  day  appointed 
by  such  order  for  the  residence  therein  of  such  spiritual  person, 
or  which  shall  be  specified  in  any  such  assignment,  and  after 
service  or  leaving  such  copy  as  above,  shall  forfeit  40s.  for  every 
day  which  he  shall,  without  permission  of  the  bishop  in  writing, 
wiUuUy  continue  to  hold  the  same,  together  with  the  expence 
of  serving  such  order,  if  specially  served,  to  be  allowed  by  the 
bishop,  and  recovered  and  appliea  ai^the  non-residence  penalties 
are  durected  to  be  recovered  and  applied  under  this  act ;  and  the 
spiritual  person  so  directed  to  reside,  or  curate  to  whom  such 
residence  is  assigned,  may  apply  to  any  justice  or  magistrate 
for  a  warrant  for  taking  possession  thereof  who,  on  production 
of  the  order  for  such  possession,  shall  thereupon  ^ve  a  warrant 
for  the  same;   and  possession  may  thereupon  be  taken,  at  any 
time  in  the   day-time,  by  entering  it  by  force  if  necessary, 
without  other  proceeding  by  ejectment  or  otherwise. 

No  spiritual  person  is  liable  to  any  penalties  for  non- 
residence  during  the  time  such  tenant  shall  occupy  such  house 
of  residence,  and  building,  &c.     §  S8. 

Aflier  passing  this  act  {viz*  10th  July,  1817)  no  oath  shall  be 
requured  to  be  taken  by  any  vicar  in  relation  to  residence  on  his 
vicarage.     $  34. 

By  §  35.  No  penalty  shall  be  recovered  agamst  any  spiritual 
person  under  this  act  other  than  such  as  were  incurred  within 
a  year  ending  on  the  31st  of  December  immediately  preceding 
the  commencement  of  any  proceeding  or  action  for  recovery 
thereof. 

By  §  36*     Every  penalty  for  non-residence  under  this  act. 
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in  respect  of  which  no  proceeding  shall  have  been  had  by 
monition  before  die  1st  of  April  next  after  the  year  in  which 
the  same  shall  have  been  incurred,  may  be  recovered  by  action 
or  suit  in  the  manner  by  this  act  directed. 

By  $  37.  No  action  of  debt  for  recovery  of  penalties  under 
this  act  shall  be  commenced  or  filed  in  his  majesty's  courts 
of  record  at  Westminster,  or  great  sessions  in  Wales,  until  the 
Ist  of  May  after  the  expiration  of  the  year  in  which  the  offence 
took  place« 

For  the  purposes  of  this  act  the  year  shall  commence  on  the 
1st  of  January  and  conclude  on  the  31st  of  December,  both 
inclusive.  §  38.  And  the. months  herein  named  shall  be  deemed 
calendar  months,  except  in  any  case  where  a  month  is  to  be 
made  up  of  different  periods  less  than  a  month ;  in  every  which 
case  thirty  days  shall  be  a  month.     §  39. 

By  §  40.  No  writ  shall  be  sued  out,  nor  copy  of  any  process 
served,  at  suit  of  any  informer,  on  any  spiritual  persons  for  any 
penalty  incurred  under  this  act,  till  a  notice  in  writing  of  such 
intended  writ  or  process  shall  have  been  left  at  the  usual  or  last 
place  of  his  abode,  and  also  to  die  bishop  of  the  diocese,  by 
leaving  it  at  the  registry,  by  the  attorney  or  agent  of  the  party 
intendmg  to  sue  the  same  out,  one  calendar  month  before  suing 
out  or  serving  the  same;  in  which  notice  shall  be  clearly 
expressed  the  cause  of  action  and  the  penalty  to  be  sued  for, 
and  indorsed  with  the  name  and  abode  of  the  attorney;  and  no 
such  notice  shall  be  given  before  the  1st  of  April,  in  the  year 
next  after  any  penalties  have  been  incurred. 

No  plaintiff  shall  recover  in  such  action  without  proof  made 
that  such  notices  were  given ;  and  in  de&ult  thereof,  defendant 
shall  have  a  verdict  with  double  costs.  §  41.  And  no  evidence  shall 
be  permitted  to  be  given  by  plaintiff  at  trial  of  any  such  action, 
of  any  cause  of  action,  except  that  contained  in  his  notice.    ^  42. 

Any  spiritual  person  sued  for  such  penalties  may,  with  leave 
of  the  court,  at  any  time  before  issue  joined,  pay  into  court  such 
sum  as  he  shall  see  fit;  whereupon  procee^gs  thereon  shall  be 
had  as  in  other  actions  where  defendant  is  allowed  to  pay  money 
into  court*     §  43. 

By  §  44.  The  court  where  such  action  is  pending  for  reco* 
very  of  any  penalty  for  non-residence  under  this  act,  shall  on  ap- 
plication made  for  that  purpose^  require  by  rule  or  order  of  the 
court,  or  of  any  judge  thereof,  the  bishop  of  the  diocese  within 
which  the  benefice  is  locally  situate,  or  to  whom  the  same  is  sub- 
ject, according  to  this  act,  to  certify  in  writing  under  his  hand,  to 
such  court,  and  also  to  the  party  named  for  tnat  purpose  in  such 
rule  or  order,  the  reputed  annual  value  of  such  benefice ;  and 
upon  such  rule  or  order  being  left  with  such  bishop  or  his  regis- 
trar, he  shall  certify  accordingly;  and  such  certificate,  in  all  subse- 


ijuent  proceedings  on  sqch  action  or  information^  shall  be  received 
as  evidence  of  the  annual  value  of  the  benefice,  for  the  purposes 
of  this  act,  but  without  prejudice  to  the  admissibility  or  effect  of 
other  evidence  respecting  the  real  value  thereof. 

By  §  4*5.  A  licence  for  non-residence,  and  other  licences 
granted  under  this  act,  may  be  pleaded  in  bar  of  any  action  for 
penalties  under  this  act ;  and  if  afler  such  plea  pleaded,  plaintiff 
discontinues,  defendant  shall  have  double  costs,  with  usual  reme- 
dy to  recover  same ;  and  the  court  or  a  judge  thereof  may,  on 
application,  order  that  plaintiff  shall  give  security  for  payment  of 
such  costs,  and  that  proceedings  shall  be  staid  till  such  security  is 
given  as  the  court,  &c.  think  fit.  (5) 

Provided  that  if  at  the  time  of  filing  any  monition  requiring 
any  spiritual  person  to  reside  on  his  benefice,  or  to  recover  the 
penalties  for  past  non-residence,  no  notice  of  action  for  any  penal- 
ty shall  have  been  already  given  as  above,  then  no  such  action 
or  information  shall  af);erwards  be  brought  for  any  penalty  in- 
curred before  monition  issued,  or  during  proceedings  had  under 
it;  and  if  any  such  action,  &c.  is  so  brought,  defendant  may 
plead  in  bar  a  monition  issued  for  the  same  Benefice ;  and  unless 
on  application  to  court  the  same  is  dispensed  with,  shall  on  plead- 
ing such  matter  file  an  affidavit,  stating  the  period  specified  in 
such  monition,  and  that  he  believes  the  bishop  is  proceeding  there- 
on to  make  it  effectual,  otherwise  the  plea  shall  be  bad.     §  46. 

No  penalty  or  costs  incurred  by  any  spiritual  person  for  non- 
residence  shall  be  levied  by  execution  on  the  body  whilst  they 
hold  the  same  or  another  benefice,  out  of  the  profits  of  which  it 
can  be  levied  by  sequestration  within  three  years;  and  in  case  the 
body  is  so  taken,  the  court  or  judge  thereof  shall,  on  application 
made,  discharge  the  party,  if  it  appears  to  his  satisfaction  that  the 
penalty  and  costs  can  be  so  levied.  J  47.  As  to  Residence  on  Pecun 

liarsysee  ]Qttl\Hat0. 

General  provisions  of  57  Geo.  3.  c,99.  In  all  cases  where 
proceedings  under  this  act  are  directed  by  monition  and  seques- 
tration, such  monition  shall  issue  under  the  hand  and  seal  of  the 
bishop;  and  being  duly  served,  shall  be  returned  with  a  certificate 
pf  service  into  the  registry  of  his  consistorial  court ;  whereupon  . 
the  party  monished  may  shew  cause  by  affidavit  or  otherwise, 
against  the  sequestration  issuing,  and  unless  good  cause  is  shewn 
to  the  contrary,  sequestration  shall  issue  under  seal  of  such  con- 
sistorial court  in  the  usual  form.     $  75. 

(5)  Though  a  licence  for  non-residence  granted  under  54  G.  3* 
c.  54.  /now  Exp.)  did  not  cover  the  whole  of  the  period  for  which 
penalties  were  sought  to  be  recovered,  yet  if  there  be  not  sufficient 
time  lefl  uncovered  to  subject  the  incumbent  to  a  penalty,  the  court 
of  C.  P.  will  interfere  to  stay  the  proceedings.  Wynn  v.  Kay^  1  Marsh. 
387.    5  TaunU  843.  S.  C.  and  see  308  a.  note  (8). 
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By  $  76.  The  bishop  of  any  diocese  in  which  any  spiritual 
person  shall  hold  any  dignity  or  benefice,  or  serve  as  stipendiary 
curate,  may  recover  any  penalty  incurred  under  this  act  in  a  sum- 
mary way,  by  monition  and  sequestration  issued  as  in  $  26.,  with 
like  powers  of  remission  and  repayment  as  in  case  of  penalties  for 
non-residence ;  provided  the  party  against  whom  such  proceed- 
ings are  had  by  the  bishop,  shall  not  be  subject  to  any  action  at 
law,  by  any  informer  or  other  person,  for  recovery  of  any  penalty 
for  the  same  offence  for  which  such  proceeding  has  been  so  had 
by  the  bishop. 

Any  fees  or  costs  incurred  or  directed  to  be  paid  by  any  spi- 
ritual person  under  this  act,  and  remaining  unpaid  for  twenty-one 
days  after  demand  in  writing,  left  at  the  usual  or  last  place  of 
abode  of  the  spiritual  person  liable  to  payment  thereof,  may  be 
recovered  by  monition  and  sequestration  to  be  issued  as  by  this 
act  directed.     §  77. 

No  commission  issued  by  any  bishop  to  any  commissary  to 
administer  die  oaths  required  to  be  taken  by  any  curate,  for  the 
purpose  of  any  licence  granted  under  this  act,  shall  be  subject  to 
stamp  duty.     §  79. 

Nothing  herein  shall  affect  his  majest/s  present  prerogative 
in  granting  dispensations  for  non-residence  on  benefices.   $  80. 

No  parsonage  that  hath  a  vicar  endowed,  or  a  perpetual  curate, 
and  without  cure  of  souls,  shall  be  deemed  a  benefice  within  this 
act.    $  81. 

No  archbishop  or  bishop  having  any  benefice  shall  be  liable 
to  penalties  for  non-residence  thereon,  provided  that  if  he  hold 
any  benefice  in  commendam  with  his  archbishopric  or  bishopric, 
he  shall  appoint  a  resident  curate  under  this  act.    $  82. 

This  act  shall  not  affect  any  right,  powers,  or  authority  already 
vested  in  anv  archbishop  or  bishop  under  any  statute,  canon, 
usage,  or  otherwise  howsoever.  $83.  Or  any  act  or  other  law 
for  due  celebration  of  divine  service  in  any  church  or  chapel,  or 
for  discharge  of  any  other  duty  of  any  rector,  vicar,  or  person 
holding  any  benefice  by  himself  or  his  curate.  %  84.] 
Hospitality  4*.  Peccham.  We  do  decree,  that  rectors  who  do  not  Toake 
to  be  kept  personal  residence  in  their  churches,  and  who  htvoe  no  vicars^  shall 
Sien^""'  exhibit  the  grace  of  hospitality  by  their  stewards  according  to 
the  ability  of  the  church ;  so  that  at  least  the  extreme  necessity 
of  the  poor  parishioners  be  relieved ;  and  they  wAo  come  there^ 
and  in  their  passctge  preach  the  word  of  God,  may  receive  neces- 
sary sustenance,  that  the  churches  be  not  justly  forsaken  of  the 
preachers  through  the  violence  of  want ;  for  the  workman  is 
worthy  of  his  meat,  and  no  man  is  obliged  to  warfare  at  his  own 
cost. 

Who  do  not  make  personal  residence']  That  is,  although  they 
be  licensed  to  non-residence  by  their  bishops  or  others  to  -Whom 
it  appertaineth.     For  if  they  be  non-resident  without   licence. 
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they  are  not  only  bound  to  the  observ^ce  of  this  constitution, 
but  otherwise  may  be  proceeded  against  according  to  law.  Lind. 
132. 

And  who  have  no  vicars']  This  intimates,  that  they  who  have 
vicars  in  their  benefices,  are  excused  from  personal  residence : 
And  this  may  be  well  admitted,  where  the  parish  church  is  an- 
nexed to  a  prebend  or  dignity ;  for  then  the  principal  is  excused 
by  the  vicar  from  personal  residence ;  and  the  reason  is,  because 
he  is  bound  to  reside  in  his  greater  benefice.  But  this  reason 
(said  Lindwood)  doth  not  hold,  where  in  a  church  there  is  a 
rector  and  vicar,  which  church  doth  not  depend  on  any  other 
church ;  wherefore  he  who  hath  such  church  is  not  excused  from 
residence  by  the  vicar  which  he  halh  there :  Nor  doth  it  make 
against  this,  if  it  be  alleged,  that  such  rector  hath  not  the  cure 
of  souls,  but  the  vicar;  for  habitually,  and  in  propriety,  the  cure 
of  souls  is  in  the  principal  rector ;  and  in  the  vicar  only,  as  to 
the  exercise  and  eflfect  thereof.     Lind.  132. 

Who  ccfme  there^  and  in  their  passage  preach  the  iDord  of  God] 
This  constitution  was  made  by  Peccham^  in  favour  of  his  own 
brethren  the  friars,  who  travelled  under  the  pretence  of  preach- 
mg.  Lindwood  here  bears  hard  upon  them,  for  sauntering  up 
and  down  in  the  parishes  where  they  preached,  and  begging  the 
people's  alms  afler  they  had  received  what  was  sufficient  at  the 
parsonage-house.    Johns.  Pecch.    Lind.  133. 

Preach  the  word  of  God]     That  is,  if  they  be  licensed  and 
lawfully  sent  to  preach.     Lind,  133. 

[5.  By  57  Geo.  3.  c.99.  §  1.  so  much  of  ISEL  c.  20.and  14  JS/.  ^^?^ 
c.  1 1 .  as  related  to  leases  of  benefices  and  livings,  was  repealed.  Sente?"" 

See  1 3  -e;.  c.  20.  leagr?.] 

And  here  the  question  comes  to  be  considered,  How  fiu*  these  R«Md«>ce 
statutes,[21  H.  8.  c.  13.  25//. 8.  c.  16.  28//. 8.  c.  12.  and  33//.  8.  enfo^^ 
c.  28.]  taken  together,  do  supersede  the  canon  law,  so  as  to  take  canon  law. 
away  the  power  which  the  ordinary  had  before,  of  injoining  resi- 
dence to  the  clergy  of  his  diocese  on  pain  of  ecclesiastical  cen- 
sures ;  and  in  case  of  obstinacy  on  the  part  of  the  incumbent,  of 
proceeding  to  deprivation.(6)  It  seems  to  be  clear,  that  before  these 
statutes,  the  bishops  of  this  realm  had  and  exercised  a  power  of 
calling  their  clergy  to  residence;  but  more  frequently,  they  did 
not  exert  this  power,  which  so  far  forth  was  to  the  clergy  a  virtual 
dispensation  lor  non-residence.     But  this  not  exerting  of  their 
power  was  in  them  not  always  voluntary;  for  they  were  under 
the  controlling  influence  of  the  pope,  who  granted  dispensations 
of  non-residence  to  as  many  as  would  purchase  them,  and  dis- 
posed of  abundance  of  ecclesiastical  preferments  to  foreigners 
who  never  resided  here  at  all.    The  king  also^  as  appears,  had 
a  power  to  require  the  service  of  clergymen ;  and  consequently 

(6)   Gibi.  887.  See  S)rpcituitiont  note. 
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in  such  case  to  dispense  with  them  for  non-residence  upon  their 
benefices.  This  power  of  the  king  is  reserved  to  him  by  the 
aforesaid  act  of  the  21  H.  8.  c.  13.  [§  29.]  But  it  is  the  power  of 
dispensation  in  the  two  ibrmer  cases  which  is  intended  to  be 
[  309  ]  taken  away,  namely,  by  the  bishop,  and  by  the  pope ;  and  by 
the  said  act  residence  is  injoined  to  the  clergy  under  the  penalty 
therein  mentioned,  notwithstanding  any  dispensation  to  the  con- 
trary from  the  court  of  Rome  or  elsewhere;  with  a  proviso 
nevertheless,  that  the  said  act  shall  not  extend  nor  be  prejudicial 
to  the  chaplainst  and  others  therein  specially  excepted.  It  is 
argued,  that  this  act  being  made  to  rectify  what  had  been  insuf- 
ficient or  ineffectual  in  the  canon  law,  and  inflicting  a  temporal 
penalty  to  inforce  the  obligation  of  residence,  the  parliament 
intended  that  the  said  act  should  be  from  thenceforth,  if  not  the 
sole,  yet  the  principal  rule  of  proceeding  in  this  particular ;  and 
consequently,  that  the  persons  excepted  in  the  act  need  no  other 
exemption  man  what  is  given  to  them  by  the  act  of  their  non- 
residence.  Unto  this  it  is  answered,  that  the  intention  of  the  act 
was  not  to  take  away  any  power  which  the  bishop  had  of  injoin- 
ing  residence,  but  the  contrary ;  namely,  it  was  to  take  away 
that  power  which  the  bishop  or  pope  exercised  of  granting  dis- 
pensations for  non-residence,  that  is  to  say,  the  act  left  to  them 
that  power  which  was  beneficial,  and  only  took  from  them  that 
which  tended  to  the  detriment  of  the  church ;  and  consequently, 
that  the  bishop  may  injoin  residence  to  the  clergy  as  he  might 
before,  only  he  may  not  dispense  with  them  as  he  did  before  for 
non-residence.  And  indeed,  from  any  thing  that  appears  upon 
the  face  of  the  act,  the  contrary  supposition  seemeth  to  bear 
somewhat  hard  against  the  rule  which  hath  generally  been  ad- 
hered to  in  the  construction  of  acts  of  parliament,  that  an  act  of 
parliament  in  the  afiirmative  doth  not  take  away  the  ecclesiastical 
jurisdiction,  and  that  the  same  shall  not  be  taken  away  in  any  act 
of  parliament  but  by  express  words.  It  is  therefore  fiirther 
urged,  that  the  three  subsequent  acts  do  explain  this  act,  and  by 
the  express  words  thereof  do*  establish  the  foregoing  interpreta- 
tion. In  the  first  of  the  three  it  is  said,  that  the  persons  therein 
mentioned  may  retain  one  chaplain  which  may  be  absent  from  his 
benefice^  and  not  resident  upon  the  same ;  in  the  second,  it  is  said, 
that  persons  above  forty  years  of  age  residing  in  the  universities 
shall  not  be  excused  of  their  non-residence^  and  again  that  persons 
under  forty  years  o{  age  shall  not  eryqy  the  privilege  of  nonr-residence 
contained  in  thepraoiso  of  the  said  former  act,  unless  they  perfi^rm 
the  common  exercises  there,  and  the  like,  which  implies,  that  if 
,  they  do  this,  they  shall  enjoy  such  privilege  t  and  in  the  third, 
it  is  said,  that  the  persons  therein  mentioned  may  retain  one 
chaplain  which  may  be  absent  Jrom  his  beneficCf  and  non-resident 
upon  the  samej  and  it  is  not  to  be  supposed,  that  the  parliament 
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intended  a  greater  privilege  to  the  chaplains  of  the  inferior 
officers  mentioned  in  the  said  last  act,  than  to  the  chaplains  of 
the  royal  family  and  principal  nobility  mentioned  in  the  first  act. 
Unto  this  the  most  apposite  answer  seemeth  to  be,  that  it  is  not 
expressed  absolutely  in  any  of  the  said  three  acts,  that  the  chap- 
lains or  others  therein  mentioned  shall  enjoy  the  privilege  of  non- 
residence,  or  may  be  absent  from  their  benefices,  and  not  resident 
upon  the  same ;  but  only  this,  that  they  may  be  absent  or  non- 
resident  as  aforesaid,  tke  said  statute  made  in  the  said  twenty ^^st 
yeary  or  any  other  statute  or  ordinance  to  the  contrary  notwithstand^ 
ing»  So  that  they  are  only  exempted  thereby  from  the  restraints 
iptroduccd  by  the  statute  law ;  but  in  other  respects  are  left  as 
they  were  before. — But  concerning  this,  although  it  is  a  case  likely 
enough  to  happen  every  day,  there  hath  been  no  adjudication« 

Bishops  were  not  punishable  by  the  statute  of  the  21  H.  8.  for  lUnddieft  • 
non*residence  upon  their  bishoprics  [unless  they  were  also  arch*  ^^^^^^'^'P'- 
deacons,  deans,  or  other  inferior  dignitaries  not  excepted  by  that    [  313  ] 
statute  hy  commendam :  in  which  case  they  were,  as  such,  punish- 
able by  that  statute  for  non-residence  (7)] :  but  although  an  arch- 
bishop or  bishop  be  not  tied  to  be  resident  upon  his  mshopric  by 
the  statutes ;  yet  they  are  thereto  obliged  by  the  ecclesiastical 
law,  and  may  be  compelled  to  keep  residence  by  ecclesiastical 
censures*     Wats.  c.  37.  [Com.  Dig.  tit  E^lise,  (N  4.)] 

Thisy  by  a  constitution  of  archbishop  Larson :    Bishops  shall 
be  careful  to  reside  in  their  cathedrals,  on  $ome  of  the  greater 
feasts,  and  at  least  in  some  part  of  Lent,  as  they  shall  see  to  be    [  314  ] 
expedient  for  the  welfare  of  their  souls.     Lind,  ISO.  [See tit. 

Btsi6op0,  III.] 

And  hy  a  constitution  qfOtho:  What  is  incumbent  upon  the 
venerable  fathers  the  archbishops  and  bishops  by  their  office  to 
be  done,  their  name  of  dignity,  which  is  that  of  bishop  {episcopus) 
or  superintendant,  evidendy  expresseth.  For  it  properly  con- 
cerns them  (according  to  the  gospel  expression)  to  watch  over 
their  flock  by  night  And  since  they  ought  to  be  a  pattern  by 
which  they  who  are  subject  to  them  ought  to  reform  themselves, 
which  cannot  be  done  unless  they  show  them  an  example :  we 
exhort  them  in  the  Lord,  and  admonish  them,  that  residing  at 
their  cathedral  churches,  they  celebrate  proper  masses  on  the 
principal  feast  days,  and  in  Lent,  and  in  Advent  And  they 
shall  go  about  their  dioceses  at  proper  seasons,  correcting  and 
reforming  the  churches,  consecrating,  and  sowing  the  word  of 
life  in  the  Lord's  field.  For  the  better  performance  of  all  which, 
they  shall  twice  in  the  year,  to  wit,  in  Advent  and  in  Lent,  cause 

(7)  Gibs.  886.  The  stat  57  G,  3.  c.  99^  imposes  no  new  obligation 
of  residence  on  them  as  bishops ;  and  by  §  22,  excuses  them  from 
the  penalties  of  non-residence  on  any  benefices  held  in  commendam, 
on  uieir  appointing  a  resident  curate  und6r  that  act. 
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to  be  read  unto  them  the  profession  which  they  made  at  their 
consecration.     Athon.  SB. 

And  by  a  constitution  of  Otkobon:  Although  bishops  know 
themselves  bound  as  well  by  divine  as  ecclesiastical  precepts  to 
personal  residence  with  the  flock  of  God  committed  to  them ;  yet 
because  there  are  some  who  do  not  seem  to  attend  hereunto^ 
therefore  we,  pursuing  the  monition  of  Otho  the  legate,  do  ear- 
nestly exhort  them  in  the  Lord,  and  admonish  them  in  virtue  of 
their  holy  obedience,  and  under  attestation  of  the  divine  judg- 
ments, that  out  of  care  to  their  flock,  and  for  the  solace  of  the 
dburches  espoused  to  them,  they  be  duly  present,  especially  on 
solemn  days  in  Lent  and  in  Advent;  unless  their  absence  on 
such  da3rs  shall  be  required  for  just  cause  by  their  superiors. 
AtAon.  118. 
Of  dduif.  7.  Can.  42.  Every  dean,  master,  or  warden,  or  chief  governor 
of  any  cathedral  or  collegiate  church,  shall  be  resident  in  the 
same  fourscore  and  ten  days  con/unctim  or  divisim  in  every  year 
at  the  least,  and  then  shall  continue  there  in  preaching  the  word 
of  God,  and  keeping  good  hospitality ;  except  he  shall  be  other- 
wise let  with  weighty  and  urgent  causes  to  be  appraoed  by  the 
bishop  of  the  diocese,  or  in  any  other  lawful  sort  dispensed  with. 
To  be  appraoed  by  the  bishop"]  By  the  antient  canon  law,  per- 
sonal attendance  on  the  bishop,  or  study  in  the  university,  was  a 
just  cause  of  non-residence ;  and  as  such,  notwithstanding  the 
non-residence,  intitled  them  to  all  profits,  except  quotidians. 
Gibs.  172. 
[  315  ]  S.  Can.  44.  No  prebendaries  nor  canons  in  cathedral  or  col- 
or preben-  legiate  churches  having  one  or  more  benefices  with  cure  (and 
dariesand  uo^  being  residentiarles  in  the  same  cathedral  or  collegiate 
churches),  shall,  under  colour  of  their  said  prebends,  absent 
themselves  firom  their  benefices  with  cure  above  the  space  of  one 
month  in  the  year,  unless  it  be  for  some  urgent  cause,  and  certain 
time  to  be  allowed  by  the  bishop  of  the  diocese.  And  such  of 
the  said  canons  and  prebendaries,  as  by  the  ordinances  of  the 
cathedral  or  collegiate  churches  do  stand  bound  to  be  resident  in 
the  same,  shall  so  among  themselves  sort  and  proportion  the 
times  of  the  year,  concemmg  residence  to  be  kept  in  the  said 
churches,  as  that  some  of  them  always  shall  be  personally  resi- 
dent there ;  and  all  those  who  be,  or  shall  be  residentiaries  in 
any  cathedral  or  collegiate  church,  shall,  after  the  days  of  their 
residency  appointed  by  their  local  statutes  or  custom  expired, 
presently  repair  to  their  benefices,  gr  some  one  of  them,  or  to 
some  other  charge  where  the  law  requiretih  their  presence,  there 
to  discharge  their  duties  according  to  the  laws  in  that  case  pro- 
vided. And  the  bishop  of  the  diocese  shall  see  the  same  to  be 
duly  performed  and  put  in  execution. 

So  that  >besides  the  general  laws  directing  the  residence  of 
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6tlier  clergymen,  these  dignitaries  have  atiother  law  peculiar  to 
themselves,  iiamely,  the  local  statutes  of  their  respective  founda- 
tions, the  validity  of  which  local  statutes  this  canon  supposeth  and 
affirmeth.  And  with  respect  to  the  new  foundations  in  particular, 
the  act  of  parliament  of  the  6  An.  c.  21.  enacteth,  that  thdr  local 
statutes  shall  be  in  force,  so  far  as  they  are  not  contrary  to  the 
constitution  of  the  church  of  England,  or  the  laws  of  the  land. 
This  canon  is  undoubtedly  a  part  of  the  constitution  of  the  church : 
So  that  if  the  canon  intenereth  in  any  respect  with  the  said  local 
statutes,  the  canon  is  to  be  preferred,  and  the  local  statutes  to  be 
in  force  only  so  far  forth  as  they  are  modified  and  regulated  by 
the  canon. 

9.  There  doth  not  appear  to  be  any  difference,  either  by  the  Of  recton 
ecclesiastical  or  temporal  laws  of  this  Kingdom,  between  the  case  *"  ^"'*"* 
of  a  rector  and  of  a  vicar  concerning  residence;  except  only  that 
the  vicar  [was  before  57  G.  S.  c.  99.  k  34.]  sworn  to  reside  (with  a 
proviso,  unless  he  shall  be  otherwise  dispensed  withal  by  his  dio- 
cesan), and  the  rector  is  not  sworn.  And  the  reason  of  this  dif- 
ference was  this :  In  the  council  of  Lateran  held  under  Alexander 
the  third,  and  in  another  Lateran  council  held  under  Innocent  the 
third,  there  were  very  strict  can<ms  made  against  pluralities;  by  the 
first  of  these  councils  pluralities  are  restrained,  and  every  person 
admitted  ad  ecdestamy  vel  ecclesiasticum  ministeriimii  is  bound  to  re-  [316] 
side  there,  and  personally  serve  the  cure;  by  the  second  of  these 
councils,  if  aiiy  person,  having  one  benefice  with  cure  of  souls, 
accepts  of  a  second,  his  first  is  declared  void  ipso  jure.  These 
canons  were  received  in  England,  and  are  still  part  of  our  eccle- 
siastical law. 

At  the  first  appearance  of  these  canons,  there  was  no  doubt 
made  but  they  obliged  all  rectors ;  for  they,  according  to  the  laip- 
guage  of  the  law,  had  churches  in  title,  and  had  beneficium  eccle^ 
siiisticum:  and  of  such  the  canons  spoke.  But  vicars  did  not  then 
look  upon  themselves  to  be  bound  by  these  canons,  for  they,  as 
the  gloss  upon  the  decretals  speaks,  had  not  ecclesiam  quoad  titu- 
lum :  and  the  text  of  the  law  describes  them  not  as  having  bene- 
fices, but  as  bound  personis  et  ecclesiis  deservire,  that  is,  as  assist- 
ant to  the  rector  in  his  church. 

Upon  this  notion  a  practice  was  founded,  and  prevailed  in  Eng- 
land, which  eluded  the  canons  made  against  pluralities.  A  man 
beneficed  in  one  church  could  not  accept  another  without  avoid- 
ing the  first ;  but  a  man  possessed  of  a  benefice  could  accept  a 
vicarage  under  the  rector  in  another  church,  for  that  was  no  be- 
nefice in  law,  and  therefore  not  within  the  letter  of  the  canon, 
which  forbids  any  man  holding  two  benefices. 

Tlie  way  then  of  taking  a  second  living  in  firaud  of  the  canon 
was  this :  A  friend  was  presented,  who  took  the  institution,  and 
had  the  church  quoad  tituhm ;  as  soon  as  he  was  possessed,  he 
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constituted  the  person  vicar  for  whose  benefit  he  took  the  livings 
and  by  consent  of  the  diocesan  allotted  the  whole  profit  of  the 
living  for  the  vicar's  portion,  except  a  small  matter  reserved  to 
himsel£ 

This  vicar  went  and  resided  upon  his  first  living,  for  the  canon 
reached  him  where  he  had  the  benefice  s  but  having  no  benefice 
where  he  had  only  a  vicarage,  he  thought  himself  secure  against 
the  said  canons  requiring  residence. 

This  piece  of  management  gave  occasion  to  several  papal  de* 
crees,  and  to  the  following  constitution  of  archbishop  Langton ; 
viz.  No  ordinary  shall  admit  any  one  to  a  vicarage,  who  will  not 
personally  officiate  there.    IjindL  64. 

And  to  another  constitution  df  the  same  archbishop,  by  which 
it  is  injoined,  that  vicarz  noho  will  be  noTM'esidetU  shall  be  deprived* 
LituL  ISl. 

But  the  abuse  still  continued,  and  therefore  Olho,  in  his  lega« 
[  317  ]  tine  constitutions,  applied  a  stronger  remedy,  ordaining,  that 
none  shall  be  admitted  to  a  vicarage,  but  who  renouncing  all  other 
benefices  (if  he  hath  any)  with  cure  of  souls,  shall  swear  that  he 
will  make  residence  there,  and  shall  constantly  so  reside;  other* 
wise  his  institution  shall  be  null,  and  the  vicarage  shall  be  given 
to  another.     Athon.  24. 

And  it  is  upon  the  authority  of  this  constitution  that  the  oath 
of  residence  is  administered  to  vicars  to  this  day.  And  this  obli* 
gation  of  vicars  to  residence  was  fiirther  inforced  by  a  constitution 
of  OthoboHf  as  followeth  ;  If  any  shall  detain  a  vicarage  contrary 
to  the  aforesaid  constitution  of  Otho,  he  shall  not  appropriate  to 
himself  the  profits  thereof,  but  shall  restore  the  same;  one  moie^ 
whereof  shfdl  be  applied  to  the  use  of  that  church,  and  the  other 
moiety  shall  be  distributed  half  to  the  poor  of  the  parish  and 
half  to  the  archdeacon.  And  the  archdeacon  shall  make  diligent 
enquiry  every  year,  and  cause  this  constitution  to  be  strictly  ob- 
served. And  if  he  shall  find  that  any  one  detaineth  a  vicarage 
contrary  to  the  premises,  he  shall  forthwith  notify  to  the  ordinary 
that  such  vicarage  is  vacant,  who  shall  do  what  to  him  belongeth 
in  the  premises ;  and  if  the  ordinary  shall  delay  to  institute  an- 
other into  such  vicarage,^  he  shall  be  suspended  from  collation^ 
institution,  or  presentation  to  any  benefices  until  he  shall  comply. 
.  And  if  any  one  shall  strive  to  oetain  a  vicarage  contrary  to  the 
premises,  and  persist  in  his  obstinacy  for  a  month ;  he  shall,  be^ 
sides  the  penalties  aforesaid,  be  ipso  facto  deprived  of  his  other 
benefices  (if  he  have  any) ;  and  shall  be  disabled  for  ever  to  hold 
such  vicarage  which  he  hath  so  vexatiously  detained,  and  from 
obtaining  any  other  benefice  for  thlee  years.  And  if  the  arch- 
deacon shall  be  remiss  in  the  premises,  he  shall  be  deprived  of 
the  share  of  the^oresaid  penalty  assignol  to  him,  and  be  suspend- 


ed  from  the  entrance  of  the  church,  until  he  shall  perform  his 
duty.     Athon.  95. 

So  that  upon  the  whole,  the  doubt  was  not,  whether  rectors 
were  obliged  to  residence ;  the  only  question  was  whether  vicars 
were  also  obliged :  and  to  inforce  the  residence  of  vicars  in  like 
manner  as  of  rectors,  the  aforesaid  constitutions  were  ordained. 
SherL  ibid,  page  S20,  21,  22. 

[By  the  57  Geo.  S.  r.  99.  k  34.  No  oath  shall  be  required  of  or 
taken  by  any  vicar  in  relation  to  residence  on  his  vicarage.  By 
$  81.  the  parsonage  that  has  a  vicar  endowed^  or  a  perpetual  cu- 
rate, and  *mithout  cure  of  souls,  shall  be  deemed  a  benefice  within 
this  act.  But  the  word  "  benefice"  in  the  act  means  "  benefice  with 
cure,"  and  comprehends  therein  all  donatives,  perpetual  curacies, 
and  parochial  chapelries.  §  72.] 

10.  Can.^1.     Every  beneficed  man  licensed  by  the  laws  of  Of  curates, 
this  realm,  upon  urgent  occasions  of  other  service,  not  to  reside 

upon  his  benefice,  shall  cause  his  cure  to  be  supplied  by  a  curate 
that  is  a  sufiicient  and  licensed  preacher,  if  the  worth  of  the  bene- 
fice will  bear  it.  But  whosoever  hath  two  benefices,  shall  main- 
tain a  preacher  licensed  in  the  benefice  where  he  doth  not  reside, 
except  he  preach  himself  at  both  of  them  usually. 

And  by  the  last  article  of  archbishop  Wak^s  directions  (which  [318  3 
are  inserted  at  large  under  the  title  Ordination)^  it  is  required, 
that  the  bishop  shall  take  care,  as  much  as  possible,  that  whoso- 
ever is  admitted  to  serve  any  cure,  do  reside  in  the  parish  where 
he  is  to  serve ;  especially  in  livings  that  are  able  to  support  a 
resident  cure :  and  where  that  cannot  be  done,  that  they  do  at 
least  reside  so  near  to  the  place,  that  they  may  conveniently  per- 
form all  their  duties  both  in  the  church  and  parish. 

11.  By  the  faculty  of  dispensation,  a  pluralist  is  required,  in  Of  plunU 
that  benefice  from  which  he  shall  happen  to  be  most  absent,  to  '^* 
preach  thirteen  sermons  every  year ;  and  to  exercise  hospitality 

for  two  months  yearly,  and  for  that  time,  according  to  the  fi*uits 
and  profits  thereof,  as  much  as  in  him  lieth,  to  support  and  re- 
lieve the  inhabitants  of  that  parish,  especially  the  poor  and  needy* 

12.  By  the  1  W.  c.  26.     If  any  person  presented  or  nomi-  of  persons 
nated  by  either   of  the  universities  to  a  popish   benefice  with  presented 
cure,  shall  be  absent  fi-om  the  same  above  the  space  of  sixty  ^  **?®  **"• 
days  in  any  one  year ;  in  such  case,  the  said  benefice  shall  become  popish  liv- 
void.  §  6.  logs. 
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I7OR  general  bonds  of  resignation,  see  the  title  &tl!tOttp« 
Resigna.  1.  A  resignation  is,  where  a  parson,  vicar,  or  other  bene- 

tioD,  what,  ficed  clergyman  voluntarily  gives  up  and  surrenders  his  charge  and 
preferment  to  those  from  whom  he  received  the  same.  Deg.  jp.  1. 
c.  14.  (8) 
To  whom  2.  That  ordinary  who  hath  the  power  of  institution,  hath  power 
lobe  mad*.  ^jgQ  ^  accept  of  a  resignation  made  of  the  same  church  to  which 
he  may  institute;  and  therefore  the  respective  bishop,  or  other 
person  who  either  by  patent  under  him  or  by  privilege  or  pre- 
soiption  hath  the  power  of  institution,  are  the  proper  persons  to 
whom  a  resignation  ought  to  be  made.  («)  And,  yet  a  resign- 
ation of  a  deanry  in  the  kin^s  gift,  may  be  made  to  the  king  ; 
as  of  the  deanry  of  Wells.  And  some  hold,  that  the  resignation 
may  well  be  made  to  the  king,  of  a  prebend  that  is  no  donative  : 
But  others  on  the  contrary  nave  held,  that  a  resignation  of  a 
prebend  ought  to  be  made  only  to  the  ordinary  of  the  diocese, 
and  not  to  the  king,  as  supreme  ordinary ;  because  the  king  is 
not  bound  to  give  notice  to  the  patron  (as  the  ordinary  is)  of  the 
resignation ;  nor  can  the  king  make  a  collation  by  himself  without 
presenting  to  the  bishop,  notwithstanding  his  supremacy.  2  BoU. 
Abr.  358.  Wats.  c.  4. 

And  resignation  can  only  be  made  to  a  superior:  This  is  a 
maxim  in  the  temporal  law,  and  is  applied  by  lord  Coke  to  the 
ecclesiastical  law,  when  he  says,  that  thierefore  a  bishop  cannot 
resign  to  the  dean  and  chapter  {w\  but  it  must  be  to  the  metro- 
politan, from  whom  he  received  confirmation  and  consecration. 

And  it  must  be  made  to  the  next  immediate  superior,  and  not 
to  the  mediate ;  as  of  a  church  presentative  to  the  bishop,  and 
not  to  tlie  metropolitan.     2  RolVs  Abr.  358. 

But  donatives  are  not  resignable  to  the  ordinary ;  but  to  the 
patron,  who  hath  power  to  admit     Gibs.  822. 

And  if  there  be  two  patrons  of  a  donative,  and  the  incumbent 

resign  to  one  of  them,  it  is  good  for  the  whole.    Deg.  jp.  1.  c.  14. 

[  320  ]        3.  Regularly,  resignation  must  be  made  in  person,  and  not  by 

Whether  It   proxy.     There  is  indeed  a  writ  in  the  register,  intitled,  litera 


must  be 


{t)  The  word  Resignation  is  not  good.  Wats.  c.  4.  Dyer^s  Rep* 
294,  (a)  n.  6.  But  there  is  a  note  there,  that  the  judges  held  the 
contrary. 

(8)  This  being  his  own  act,  he  is  not  entitled  to -emblements.  BiU' 
toer  V.  Bulwery  2  Bar.  &  Aid.  Rep,  471. 

(u)  Ad  eumjieri  debet  renunciatio  ud  mem  spectat  cojffirmatio. 
Jnst.J.C.  1. 19. 

(w)  1  Roll.  Rep.  137. 


ptocm-aiaria  ad  resignandum,  by  which  the  pereon  constituted  tnadeln 
proctor  was  enabled  to  do  all  things  necessary  to  be  done  in  order  P®™*°* 
to  an  exchange;  and  of  these  things,  resignation  was  one.  And 
Lindwood  supposeth  that  any  resignation  may  be  made  by  prbc- 
tor.  {x)  But^  in  practice,  there  is  no  way  (as  it  seemeth)  of  re* 
signing,  but  either  to  do  it  by  personal  appearance  before  the 
ordinary,  or  at  least  to  do  it  elsewhere  before  a  public  notary,  by 
an  instrument  directed  immediately  to  the  ordinary  and  attested 
by  the  said  notaiy;  in  order  to  be  presented  to  the  ordinary,  by 
such  proper  hand  as  may  pray  his  acceptance.  In  which  case 
the  person  presenting  me  instrument  to  the  ordinary  doth  not 
resign  nomine procuratorio^  as  proctors  do;  but  only  presents  the 
resignation  of  the  person  already  made.  Gibs.B22.  Deg.p.  1. 
c.  14.  Wats.  C.4.  (y) 

4.  A  collateral  condition  [a.  g,  to  present  ahy  one]  may  not  ^^  ^ 
be  annexed  to  the  resignation;  no  more  than  an  ordinary  may  and  not 
admit  upon  condition,  or  ajudgment  be  confessed  upon  condition,  condltionali 
which  are  judicial  acts.     Wats,  c*  4. 

For  the  words  of  resignation  have  always  been  pure,  spante^ 
absolute  et  simpliciter  s  to  exclude  all  indirect  bargains,  not  only 
for  money,  but  for  other  considerations.  And  therefore  in  Gay^ 
torCs  case,  E.  24  Eliz*  where  the  resignation  was,  to  the  use  of 
two  persons  therein  named,  and  further  limited  with  this  con- 
dition, that  if  one  of  the  two  was  not  admitted  to  the  benefice 
resigned,  within  six  months,  the  resignation  should  be  void  and 
of  none  efiect;  such  resignation,  by  reason  of  the  condition,  was 
declared  to  be  absolutely  void.  God.  277.  Gibs.  821.  1  Still. 
334. 

But  where  the  resignation  Is  made  for  the  sake  of  exchange 
only,  there  it  admits  of  this  condition,  viz.  if  the  exchange  shall 
take  full  effect,  and  not  otherwise ;  as  appears  by  the  form  of 
resignation  which  is  in  the  register.     Gibs.  821.  (z) 

(x)  And  herewith  the  canon  law  agrees.    InsUj.  C.  1.9;. 

(y)  Heyes  v.  Exeter  College,  Oxford.  In  this  case,  the  defendant 
Vye,  by  an  instrument  in  the  usual  form,  attested  by  a  notary  public, 
and  directed  to  the  bishop  of  Exeter,  expressed  his  resignation  of 
the  vicarage  of  Merthoe  in  the  county  of  Devon,  and  two  other 
notaries  public  were  constituted  by  him  as  his  proctors  to  exhibit  the 
same  to  the  bishop.  The  instrument  was  sent  by  the  post  to  the 
bishop,  who  merely  endorsed  it,,  and  signed  a  memorandum  of  his 
acceptance  of  the  resignation*  '[This  is  not  a  public  and  judicial,^ 
but  a  domestic  act,,  requiring  na  registration,  and  satisfies  the  qualifi- 
cation in  the  grant  of  a  living  that  the  person  to  be  presented  should 
not  at  such  time  as  the  church  should  be  void  ''  be  presented,  instil 
**  tuted,  or  inducted  into  any  other  living."]  12  Ves.  336. 

(z)  If  two  parsons  obtain  licence  from  the  ordinary  to  exchange 
their  benefices,  the  exchange  must  be  fully  executed  by  both  parties 
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By  a  constitation  <of  Othdbon:  Whereas  sometimes  a  man 
resigneth  his  benefices  that  he  may  obtain  a  vacant  see ;  and 
bargaineth  with  the  collator,  that  if  he  be  not  elected  to  the 
bishoprick,  he  shall  have  his  benefices  again ;  we  do  decree,  that 
they  shall  not  be  restored  to  him,  but  shall  be  conferred  upon 
others  as  lawfully  void.  And  if  they  be  restored  to  him,  the 
same  shall  be  of  no  effect;  and  he  who  shall  so  restore  him,  after 
thev  have  been  resigned  into  his  hands,  or  shall  institute  the 
resigner  into  them  again,  if  he  is  a  bishop  he  shall  be  suspended 
from  the  use  of  his  dalmatic  and  pontificals,  and  if  he  is  an  in- 
ferior prelate  he  shall  be  suspended  fi'om  his  office,  until  he  shall 
think  fit  to  revoke  the  same.     Athon.  1 34. 

5.  No  resignation  can  be  valid,  till  accepted  by  the  pr(^er 
ordinary :  That  is,  no  person  appointed  to  a  cure  <h  souls,  can 
quit  that  cure,  or  discharge  himself  of  it,  but  upon  good  motives, 
to  be  approved  by  the  superior  who  committed  it  to  him ;  for  it 
may  be,  he  would  quit  it  for  money,  or  to  live  idly,  or  the  like. 
And  this  is  the  law  temporal,  as  wdl  as  spiritual;  as  appears  by 
that  plain  resolution  which  hath  been  given,  that  all  presentations 
made  to  benefices  resigned,  before  such  acceptance  are  void.  (9) 
And  there  is  no  pretence  to  say,  that  the  ordinary  is  obliged  to 
accept ;  since  the  law  hath  appointed  no  known  remedy,  if  he 
will  not  accept  any  more  than  he  will  not  ordain.     Gibs.  822. 

Lindmood  makes  a  distinction  in  this  case,  between  a  cure  of 
souls,  and  a  sine-cure.  The  resignation  of  a  sine-cure,  he  thinks, 
is  good  immediately,  without  the  superior's  consent;  because 

during  their  lives,  otherwise  all  proceedings  are  void.  See  Reg.Jl  306. 
B.  2  Ren.  74.  b.  Hob.  152.  3  fVUs.  495.  [and  tit.  ^lebe  ilaitti0.] 

(9)  Tnus  a  presentation  by  the  king  before  such  acceptance  was 
held  void.  Fane  v.  — ,  Cro.  Car.  197. 

(1)  Though  it  seems  clear  that  the  bishop  may  refuse  to  accept  a 
resignation,  on  sufficient  cause  for  refusal,  it  is  undecided,  1.  Whe- 
ther he  can  at  pleasure  and  without  cause  refuse  to  accept  any  re- 
signation :  2.  Who  shall  finally  judge  of  the  sufficiency  of  the  cause : 
and,  3.  By  what  mode  he  may  be  compelled  to  accept.  In  the  case 
of  the  Bishop  of  London  y.  Ffytche,  a  question  was  proposed  to  the 
judges,  Whether  the  ordinary  is  bound  to  accept  a  resignation.  To 
which  most  of  them  answered,  that  this  being  an  entirely  new  case, 
and  not  made  a  question  of  in  the  courts  below,  or  ever  argued  at  the 
bar  of  the  Lords,  they  begged  leave  for  the  present  to  decline  an- 
swering it.  One,  however,  thought  he  was  compellable  by  mandamus, 
if  he  did  not  shew  sufficient  cause :  Lord  Thurlow  seemed  to  be  of 
opinion  he  could  not  be  compelled,  particularly  by  mandamus,  from 
which  there  is  no  appeal  or  writ  of  error.  Another  judge  observed, 
that  if  he  could  not  be  compelled,  he  might  prevent  any  incumbent 
from  accepting  an  Irish  bishopric,  as  no  one  can  take  that  till  he  has 
resigned  all  his  benefices  in  England. 
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none  but  he  that  resigneth  hath  interest  in  that  case ;  but  where 
there  is  a  cure  of  soius  it  is  otherwise,  because  not  he  only  hath 
interest,  but  others  also  unto  whom  he  is  bound  to  preach  the 
word  of  God ;  wherefore  in  this  case  it  is  necessary,  that  there 
be  the  ratification  of  the  bishop,  or  of  such  other  person  as  hath 
power  by  right  or  custom  to  admit  such  resignation.  Gibs.  823. 
Thus  in  me  case  of  the  marchioness  o{  Eockingham  and  Grif' 
JUh^  Mar.  22, 1755.  (a)  Dr.  Griffith  being  possessed  of  the  two 
rectories  of  Leythley  and  Thumsco,  in  oroer  that  he  might  be 
capacitated  to  accept  another  living  which  became  vacant,  to 
wit,  the  rectory  of  Handsworth,  executed  an  instrument  of  re* 
signation  of  the  rectory  of  Leythley  aforesaid,  before  a  notary 
public,  which  was  tendered  to  and  left  with  the  archbishop  of 
York,  the  ordinary  of  the  place  within  which  Leythley  is 
situate.  It  was  objected,  that  here  doth  not  appear  to  have  been  [  322  ] 
any  acceptance  of  the  resignation  by  the  archbishop,  and  that 
without  his  acceptance  the  said  rectory  of  Leythley  could  not 
become  void.  And  it  was  held  by  the  lord  chancellor  clearly^ 
that  the  ordinary's  acceptance  of  the  resignation  is  absolutely 
necessary  to  make  an  avoidance :  But  whether  in  this  case  there 
was  a  proper  resignation  and  acceptance  thereof  he  reserved 
for  further  consideration ;  and  in  the  mean  time  recommended  it 
to  the  archbishop  to  produce  the  resignation  in  court  —  After- 
wards, on  the  17th  of  April  1755,  the  cause  came  on  again  to 
be  heard,  and  the  resignation  was  then  produced ;  but  the  coun* 
sel  for  the  executors  of  the  late  marquis  declaring  that  they  did 
not  intend  to  make  any  fiirther  opposition,  the  lord  chancellor 

Sive  no  opinion  upon  the  resignation,  or  the  efiect  of  it ;  but  in 
e  course  of  the  former  argument,,  he  held,  that  the  acceptance 
of  a  resignation  by  the  ordinary  is  necessary  to  make  it  effectual, 
and  that  ijt  is  in  the  power  of  the  ordinary  to  accept  or  refuse  a 
resignation. 

And  in  the  ca^  of  HesJcett  and  Greyj  H.  28  6.  2.  where  a 
general  bond  of  res^nation  was  put  in  suit,  and  the  defendant 
pleaded  that  he  o£&ed  to  resign,  but  the  ordinary  would  not 
accept  the  resignation^  the  court  of  king's  bench  were  unani- 
mously  of  opimon,  that  the  ordinary  is  a  judicial  officer,  and  is 
intrusted  with  a  judicial  power  to  accept  or  refuse  a  resignation 
as  he  thinks  proper;  And  Judgment  was  given  for  the  plaintiff  (6). 

6.  Afler  acceptance  of  the  resi^iation,  lapse  shall  not  run  From  wfaa 
but  from  the  time  of  notice  given :  It  is  true,  the  church  is  vwd  *""*  ^P^ 


(a)  S.  C.  4  Bac.  Ahr.  472. 

(h)  See  l^imonft  II.  1.  Whether  the  ordinary  may  refuse  to  ac« 
cept  a  resignation  without  assigning  any  cause,  or  whether  in  such 
case  he  may  be  compelled  to  assign  a  sufficient  cause,  is  undecided. 
See  note  (1).  in  last  page. 
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after  resig-  immediately  upon  acceptance,  and  the  patron  may  present  if  he 
natioQ  shall  please;  but  as  to  lapse,  the  mneral  rule  that  is  here  laid  down, 
incur.  ^         is  the  unanimous  doctrine  of  all  the  books.     Insomuch  that  if 
the  bishop   who  accepted  the  resignation^  dies  before  notice 
given,  the  six  months  shall  not  commence  till  notice  is  given  by 
uie  guardian  of  the  spiritualties,  or  by  the  succeeding  bishop  ; 
with  whom  the  act  of  resignation  is  presumed  to  remam.     Gibs. 
823. 
[  32S  ]        7.  By  the  31  EL  c.  6.      If  any  incumbent  of  any  benefice 
Corrupt  re-  with  cure  of  souls,  shall  corruptly  resign  the  same ;  or  cor- 
aignation.     mpdy  take  for  or  in  respect  of  the  resigning  the  same,  directly 
or  indirectly,  any  pension^  sum  of  money,  or  other  benefit  what* 
soever :  as  well  the  giver,  as  the  taker,  of  any  such  pension,  sum 
of  money,  or  other  benefit  corruptly,  shall  lose  double  the  value 
of  the  sum  so  given,  taken,  or  had ;  half  to  the  queen,  and  half  to 
him*  that  shaU  sue  for  the  same  in  any  of  her  majesty's  courts 
ofrecord.     §  8. 

Any  pension]  BeibVe  this  statute,  the  bishop  in  cases  of  re- 
signation might  and  did  frequently,  assign  a  pension  during  life, 
out  of  the  benefice  resigned,  to  the  person  resigning.  Gibs,  822. 
And  by  the  statute  of  the  26  H.  8.  c.  3.  intitlea,  an  act  for 
the  payment  of  Jirst  Jruits  and  tenths,  it  was  enacted,  that  incum- 
bents charged  with  pensions  payable  to  their  predecessors  during 
their  lives,  should  deduct  the  tenth  part  thereof  out  of  such  pay- 
ment, inasmuch  as  they  were  charged  by  the  said  act  to  pay  the 
tenths  of  their  whole  living  unto  the  king. 

And  by  the  same  act  it  was  provided,  that  no  pension  there- 
after should  be  assigned  by  the  ordinary,  or  by  any  other  manner 
of  agreement  by  collateral  security  or  otherwise,  upon  any  re- 
signation of  any  dignity,  benefice  or  promotion  spiritual,  above 
the  value  of  the  third  part  of  the  dignity,  benefice,  or  promotion 
spiritually  resigned. 

But  now  by  the  aforesaid  act  of  31  £^.  no  pensions  whatsoever 
can  be  reserved.     See  J^eiUSIQIIf 


Despond  was  a  short  anthem  sung,  after  reading  three  or 
four  verses  of  a  chapter;  after  whioi  the  chapter  did  proceed. 
Gibs.  263. 

yXt&tatMion  of  King  Charles  the  Second.  See  l^oUtiap^^ 
Uetitetu  (Commission  of).  See  SlpptaU 
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J^OCHET  (a  part  of  the  episcopal  habit)  is  a  linen  garment 
gathered  at  the  wrists;  and  difieredi  from  a  surplice,  in 
that  a  surplice  had  open  sleeves  hanging  down,  but  a  rochet 
hath  close  sleeves.     Lvidw.  251. 

It  was  also  one  of  the  sacerdotal  vestments ;  and  in  that 
respect  differed  from  a  surplice,  in  that  it  had  no  sleeves. 
Lindw.  252. 

Kogatton  tiap0«    See  ^olihapfi. 

Sltggt  of  patronage.    See  StidotD^olt* 

Kuraf  Oean.    See  SDeatij}. 

&abbat5^    See  jLorti'si  Hap. 


j^RT.  35.     There  are  two  sacraments  ordained  of  Christ  our 
Lord  in  the  gospel,  that  is  to  say,  baptism  and  the  supper  of 
the  Lord. 

Those  five  commonly  called  sacraments,  that  is  to  say,  con- 
firmation, penance,  orders,  matrimony,  and  extreme  unction,  are 
not  to  be  counted  for  sacraments  of  the  gospel :  being  such  as 
have  grown  partly  of  the  corrupt  following  of  the  apostles,  partly 
are  states  of  life  allowed  by  the  scriptures ;  but  yet  have  not 
like  nature  of  sacraments  with  baptism  and  the  Lord's  supper, 
for  that  they  have  not  any  visible  sign  or  ceremony  ordained 
ofGod. 

For  the  sacrament  of  baptism.  See  the  title    JlBapttSillt* 
For  the    sacrament    of  the    Lord's  supper^    See  the  title 

framlege.     See  Cguregf 
feattcruarp^     See  Cffuvtff^ 


^HE  determinations  in  the  courts  of  law,  relative  to  this  tide^ 

do  not  seem  to  be  delivered  with  that  precision  which  is 

usual  in  other  cases.     And  indeed,  excepting  in  an  instance  or 

two  in  the  court  of  chancery  (as  wHl  appear)^  the  general  law 
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concerning  schools  doth  not  seem  to  have  been  considered  as  yet 
upon  full  and  solemn  argument*  And  therefore  liberty  of 
animadversion  is  taken  m  some  of  the  following  particulars 
which  would  not  be  allowable  in  matters  finally  adjudged  and 
settled. 
Power  of  1.  By  the  7  &  8.  fV.  c.  S7.  Whereas  it  would  be  a  great 
fottodaOoD.  hindrance  to  learning  and  other  good  and  charitable  works, 
if  persons  well  inclined  may  not  be  permitted  to  found  schools 
for  the  encouragement  of  learning,  or  to  augment  the  revenues 
of  schools  already  founded ;  it  shall  be  lawful  for  the  king 
to  grant  licences  to  altene.  and  to  piu'chase  and  hold  in 
mortmain. 

But  by  the  9  G.  2.  c.  S6.  After  June  24,  1736,  no  manors, 
lands,  tenements,  rents,  advowsons,  or  other  hereditaments, 
corporeal  or  incorporeal,  nor  any  sum  of  money,  goods, 
chattels,  stocks  in  the  public  funds,  securities  for  money, 
or  any  other  personal  estate  whatsoever,  to  be  laid  out  or  dis- 
posed of  in  the  purchase  of  any  lands,  tenements,  or  heredi- 
taments, shall  be  given  or  any  ways  conveyed  or  settled  (unless  it 
be  bonajlde  for  full  and  valuable  consideration,  to  or  upon  any 
person  or  persons,  bodies  politic  or  corporate,  or  otherwise,  for 
any  estate  or  interest  whatsoever,  or  any  ways  charged  or  incum- 
bered, in  trust  or  for  the  benefit  of  any  charitable  uses  whatso- 
ever; unless  such  appointment  of  lands,  or  of  mcmey  or  other  per- 
sonal estate  (other  than  stocks  in  the  public  funds,)  be  made  by 
deed  indented,  sealed,  and  delivered  in  the  presence  of  two 
witnesses,  twelve  calendar  months  at  least  before  the  death  of 
the  donor,  and  be  enrolled  in  chancery  within  ax  calendar 
months  next  after  the  execution  thereof;  and  unless  such  stock 
in  the  public  fimds  be  transferred  in  the  public  books  usually  kept 
for  the  transfer  of  stock,  six  calendar  months  at  least  before  the 
death  of  the  donor :  and  unless  the  same  be  made  to  take  effect 
[  326  ]  hi  possession  for  the  charitable  use  intended,  immediately  fix>m 
the  making  thereof  and  be  without  power  of  revocation.  And 
any  assurance  otherwise  made  shall  be  void,  (c) 

Attorney'  General  v.  Whiteley*  In  this  case  it  appeared  that 
certain  funds  had  been  giv^i  at  several  times  towards  the  found- 
ation and  support  of  a  free-grammar  school  at  Leeds,  for  teaching 
grammatically  the  leamea  languages.  Application  was  now 
made  that  part  of  the  funds  might  be  applied  for  the  purpose  of 
procuring  masters  to  teach  the  French  and  German  languages, 

(c)  For  the  exposition  of  this  act  with  regard  tQ  schools,  see  J&ntt' 
main,  vol.  ii.  p.  561,  And  note  Ld.  Hardwicke*s  opinion  in  Alt. 
Gen.  v.  Middteton,  2  Ves.  330.  That  though  a  contrary  policy  pre- 
vailed at  the  time  of  the  reformation,  the  poor  had  bettjer  now  be 
trained  to  agriculture  than  to  school ;  [and  see  Cf^antade  Qfeii.] 


and  of  promoting  other  objects  with  a  view  to  commerce.  It  was 
alleged  that  the  town  of  I^eds  and  its  neighbourhood  had  of  late 
years  increased  very  much  in  trade  and  population,  and  therefore 
the  learning  of  the  French  and  other  modern  languages  was  be- 
come a  matter  of  great  utility  to  its  merchants  and  inhabitants. 
The  lord  chancellor  rejected  the  application  on  the  ground  that 
the  nature  of  a  charity  could  not  be  changed  by  transferring 
it  to  objects  different  from  those  intended  by  the  founder  merely 
on  the  notion  of  an  advantage  to  the  inhabitants  of  the  place. 
1 1  Fes.  241. ;  [and  see  Jit.  Gen.  v.  Hartley^  2  Jac.  4*  Walk.  S25«] 

2.  By  Can.  77.  No  man  shall  teach  either  in  public  school  Licence. 
or  private  house,  but  such  as  shall  be  allowed  by  the  bishop  of 
the  diocese,  or  ordinary  of  the  place,  under  his  hand  and 
seal;  being  found  meet,  as  well  for  his  learning  and  dexterity  in 
teaching,  as  for  sober  and  honest  conversation,  and  also  for  right 
understanding  of  God's  true  religion ;  and  also  except  he  wst 
subscribe  simply  to  the  first  and  third  articles  in  the  S6th  canon, 
concerning  the  king^s  supremacy  and  the  39  articles  of  religion, 
and  to  the  two  first-clauses  of  the  second  article  concerning  the 
book  of  common  prayer,  viz.  that  it  containeth  nothing  contrary 
to  the  word  of  God,  and  may  lawfully  be  used. 

And  in  the  case  of  Cory  and  Pepper^  T.  30  Car.  2.  a  consult- 
ation was  granted  in  the  court  of  king's  bench,  against  one  who 
taught  widiout  licence  in  contempt  of  the  canons;  and  (the 
reporter  says)  the  reason  given  by  the  court  was,  that  the  canons 
of  1603  are  good  by  the  statute  of  the  25  Hen.  8.  so  long  as 
they  do  not  impugn  the  common  law,  or  the  prerogative  royaL 
2  Lev.  222.     Gibs.  995. 

But  this  is  unchronological  and  absurd :  and  as  the  office  of  a 
schoolmaster  is  a  lay  ofiice  (for  where  it  is  supplied  by  a  clergy- 
man, that  is  only  accidental,  and  not  of  any  necessity  at  all) :  it 
is  clear  enough,  that  the  canon  by  its  own  strength  in  this  case  is 
not  obligatory. 

Therefore  we  must  seek  out  some  other  foundation  of  the 
ecclesiastical  jurisdiction :  and  there  are  many  quotations  for  this 
purpose  fetched  out  of  the  ancient  canon  law  {Gibs.  1099.) ; 
which  although  perhaps  not  perfectly  decisive,  yet  it  must  be 
owned  they  bear  that  way. 

The  argument  in  Coa^s  case,  seemeth  to  contain  the  substance 
of  what  hath  been  allied  on  both  sides  in  this  matter ;  and  con- 
cludeth  in  fiivour  of  the  ecclesiastical  jurisdiction.  Which  was 
thus :  M.  1700.  In  the  chancery;  Cox  was  libelled  against  in 
the  spiritual  court  at  Exeter,  for  teaching  school  without  licence 
from  the  bishop :  And  on  motion  before  the  lord  chancellor,  an 
order  was  made,  that  cause  should  be  shewn  why  a  prohibition  r  327  1 
should  not  go^  and  that  in  the  mean  time  all  things  should  stay* 
On  shewing  cause»  it  was  moved  to  discharge  the  said  order^ 
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alleging,  that  before  the  reforniadon  this  was  certainly  of  eccte-' 
siasticd  jurisdiction;  and  in  proof  thereoi^  was  cited  the  llth 
canon  of  the  council  of  Lateran  held  in  the  year  1215,  which 
canon  hath  been  received  by  custom  in  this  kingdom,  and  so 
made  part  of  our  ecclesiastical  laws ;  that  the  statute  of  the 
1  Miz.  c.  1.  having  restored  the  spiritual  jurisdiction  to  the  crown, 
which  had  been  usurped  by  the  pope,  immediately  thereupon 
the  queen  set  forth  ecclesiastical  injunctions,  one  of  which  was, 
that  no  man  should  teach  school  without  being  allowed  thereto 
by  the  ordinary ;  that  it  must  be  admitted,  these  injunctions  were 
not  confirmed  by  any  act  of  parliament,  but  their  being  referred 
to  and  mentioned  in  the  5  Eliz.  c.  1.  was  an  argument  that  the 
legblature  did  approve  them ;  that  in  the  12th  year  of  that  queen, 
the  said  injunctions  (and  amongst  them,  this  of  teaching  school 
without  licence  from  the  ordinary)  were,  by  the  convocation  then 
sitting,  turned  into  canons ;  that  afterwaros  the  statute  of  the 
23  Eliz,  c,  1.  was  the  first  statute  that  prohibited  it ;  since  which, 
two  others  had  followed ;  but  none  of  them  tended  to  destroy  the 
ecclesiastical  jurisdiction,  only,  by  making  the  offence  punishable 
in  both  courts,  gave  a  remedy  where  mere  was  none  before ; 
that  in  the  first  year  of  king  James,  the  convocation  met,  which 
reduced  all  the  canons  into  one  body,  and  then  particularly  made 
this  canon,  that  none  should  teach  school  without  licence  from 
the  ordinary :  and  though  it  might  be  difficult  to  prove  that 
these  canons  were  directly  confirmed  by  act  of  parliament,  yet 
there  was  a  sort  of  confirmation  of  them  in  the  statute  of  the 
4ja.  c.1.  for  the  founding  and  incorporating  a  fi:'ee  grammar 
sdiool  at  North  Leech  in  the  county  of  Gloucester,'  whereby  the 
provost  and  scholars  of  queen's  college  in  Oxford  were  to  nomi- 
nate the  schoolmaster  and  usher  of  the  said  school,  and  to  make 
such  ordinances  for  the  government  thereof  as  they  should  see 
meet,  so  that  the  same  were  not  repugnant  to  the  king's  prero- 
gative, to  the  laws  and  statutes  of  the  realm,  or  to  any  ecdesi- 
astical  canons  or  constitutions  of  the  cimrch  qfEt^land.  But  on  the 
other  side,  it  was  answered,  that  there  could  not  be  one  canon  or 
precedent  before  the  reformation  cited  to  prove  the  keeping  of 
school  to  be  of  ecclesiastical  cognizance ;  for  that  supposing  the 
328  i  cou^^^  ^f  Lateran  to  have  been  in  every  part  thereof  received  in- 
England,  yet  the  canon  cited  did  not  prove  the  point  for  which 
it  had  b^n  produced,  that  canon  only  appointing  schoolmasters^ 
in  every  cathedral  church,  and  such  schoolmasters  to  be  licensed 
by  the  bishop ;  which  was  but  reasonable,  namely,  that  he:  who 
taught  in  the  bishop's  church,  should  be  approved  of  by  the 
bishop ;  that  the  teaching  of  school  was  not  in  the  nature  thereo. 
spiritual;  and  it  would  be  hard  to  affirm,  that  it  was  of  eccle- 
siastical jurisdiction,  or  cognizable  by  the  old  ecdesiastical  laws 
of  the  kingdom  received  by  commoa  use,  at  the  same  time  that 


not^bne  single  precedent  of  any  such  law  or  usage  before  the 
reformation  was  to  be  found ;  and  that  as  to  the  canons  made 
since,  they  did  not  bind  a  layman  (as  Cox  was  suggested  to  be) 
because  me  laity  was  not  represented  in  convocation ;  neither 
could  a  reference  to  the  canons  in  a  private  act  of  parliament 
add  any  greater  weight  to  them  than  they  had  before ;  that  this 
was  a  case  which  c^served  great  consiaeration,  having  before 
been  in  the  other  courts  at  Westminster-hall,  where  several  pro- 
hibitions had  been  granted  on  this  very  same  point,  in  order  that 
it  might  receive  a  judicial  determination,  but  the  other  side 
would  never  venture  to  go  on;  as  in  Oldfield^s  case,  M.  9.  W.^ 
the  case  of  Belcham  and  Bamardiston^  E.  \0  W.  {d\  Ched^ 
mci^s  case,  M.  10  W.,  Scorier^s  case,  T.  1 1  fV.,  and  one  Davison's 
case,  T.  12  W.  (e),  that  supposing  it  to  have  been  originally  a 
spiritual  crime,  yet  being  now  made  temporal  by  several  acts  of 
parliament,  it  was  thereby  drawn  from  the  spiritual  to  the  tem- 
poral jurisdiction.  By  Wright  lord  keeper:  Both  courts  may 
have  a  concurrent  jurisdietion ;  and  a  crime  may  be  punishable 
both  in  the  one  and  in  the  other :  the  canons  of  a  convocation 
do  not  bind  the  laity  without  an  act  of  parliament :  but  I  always 
was,  and  still  am  of  opinion,  that  keeping  of  school  is  by  the  old 
laws  of  England  of  ecclesiastical  cognizance:  and  therefore  let 
the  order  for  a  prohibition  be  discharged.  Whereupon  it  was 
moved,  that  this  libel  was  for  teaching  school  generally,' without 
shewing  what  kind  of  school;  and  the  court  christian  could  not 
have  jurisdiction  of  writing  schools,  reading  schools,  dancing 
schools,  or  such  hke.  To  which  the  lord  keeper  assented,  and 
thereupon  granted  a  prohibition  as  to  the  teaching  of  all  schools, 
except  grammar  schools,  which  he  thought  to  be  of  ecclesiastical  [  ^^9  ] 
cognizance.     1  P.  Will.  29. 

[In  short,  the  reason  why  before  the  reformation  there  are  no 
canons  to  be  found,  asserting  the  jurisdiction  of  the  ordinary 
over  schoolmasters,  except  among  the  clergy  in  their  own  cathe- 
drals, seems  to  be,  that  in  &ct  they  discouraged  learning  every 
where  else,  thereby  exalting  their  own  superiority  in  knowledge.] 

By  act  of  parliament  the  case  stands  thus : 

By  the  2SBliz.  c.  1.  If  any  person  or  persons,  body  politick  or 
corporate,  shall  keep  or  maintain  any  schoolmaster  which  shatl 
not  repair  to  some  church,  chapel,  or  usual  place  of  comnton 
prayer,  or  be  allowed  by  the  bishop  or  ordinary  of  the  diocese 
where  such  schoolmaster  shall  be  so  kept;  he  shall  upon  con- 
viction in  the  courts  at  Westminster,  pr  at  the  assizes  or  quarter 
sessions  of  the  peace,  forfeit  for  every  month  so  keeping  him 
10/. ;  one  third  to  the  king,  one  third  to  the  poor,  and  one  third 
to  hhn  that  shall  sue :  and  such  schoolmaster  or  teacher,  pre- 


{d)  VidAnfra  7.     =  {e)  lSalk.105. 


3^  ig^cbooli^. 

suming  to  teach  contrary  to  this  act,  and  being  thereof  lawfully 
convict,  shall  be  disabled  to  be  a  teacher  of  youth,  and  sutkx 
imprisonment  without  bail  or  mainprize  for  one  yean 

The  following  case  seemeth  to  have  happened  upon  this  sta- 
tute ;  which  in  the  adjudication,  by  some  oversjjriit,  hath  not 
been  attended  to:  viz.  E.  IS  W,  K.  and  Dome.  The  defendant 
was  indicted  for  having  kept  a  school  without  licence  of  the 
bishop  of  the  diocese,  against  the  form  of  the  statute.  Upon 
which  it  was  moved  to  quash  the  indictment  (being  removed  into 
the  king's  bench  by  certiorari),  and  the  exceptions  taken  to  the 
indictment  were,  1.  That  there  was  no  statute  that  prohibited 
keeping  school  without  licence,  but  the  1  tZ  c.4.  §9.  and  the  said 
act  prescribed  another  method  of  proceeding.  2,  This  indict- 
ment was  found  before  the  justices  of  the  peace  at  the  quarter 
sessions ;  and  they  have  no  power  by  the  act,  and  therdbre  it 
was  void.  3.  This  school  was  not  wimin  the  act  of  the  1  Ja. 
because  the  act  extends  but  to  grammar  schools ;  and  this  school 
was  for  writing  and  reading.  And  afterwards,  after  a  rule  made 
to  shew  cause,  the  indictment  was  quashed.    L.  Baym.  672. 

Further :  By  the  1  Ja.  cA.  $9.  No  person  shall  keep  any 
school  or  be  a  schoolmaster  out  of  any  of  the  universities  or  col- 
leges of  this  realm,  except  it  be  in  some  public  or  free  grammar 
school,  or  in  some  such  nobleman's  or  gentleman's  house  as  are 
r  33Q  i  not  recusants,  or  where  the  same  schoolmaster  shall  be  specially 
licensed  thereunto  by  the  archbishop,  bishop,  or  guardian  of  the 
spiritualties  of  that  diocese ;  upon  pain  that  as  well  the  school- 
master, as  also  the  party  that  shall  retain  or  maintain  any  such 
schoolmaster,  shall  forfeit  each  of  them  for  every  day  so  wittingly 
o£fending  405. ;  half  to  the  king  and  half  to  him  that  shall  sue. 

And  h^  the  IS  4r  l^  C.  2.  c.4.  Every  schoolmaster  keeping  any 
publick  or  private  school,  and  every  person  instructing  or  teach- 
ing any  youth  in  any  house  or  private  family  as  a  tutor  or  school- 
master, shall  before  his  admission  subscribe  the  declaration 
following,  w«.  "  IA.B.  do  declare^  thai  I  will  conform  to  the 
**  liturgy  of  the  church  of  England  as  it  is  now  hy  law  established^* 
Which  shall  be  subscribed  before  the  archbishop,  bishop,  or 
ordinary  of  the  diocese;  on  pain  that  every  person  so  failing  in 
such  subscription  shall  forfeit  his  school,  and  be  utterly  disabled 
and  ipso  facto  deprived  of  the  same^  and  the  said  school  shall  be 
void  as  if  such  person  so  failing  were  naturally  dead. 

And  if  any  schoolmaster,  or  other  person,  instructing  or  teach« 
ing  youth  in  any  private  house  or  family  as  a  tutor  or  school- 
master, shall  instruct  or  teach  any  youth  as  a  tutor  or  school- 
master, before  licence  obtained  from  the  archbishop,  bishop,  or 
ordinary  of  the  diocese,  according  to  the  laws  and  statutes  of  this 
realm,  (for  which  he  shall  pay  I2d.  only)  and  before  such  sub- 
scription as  aforesaid ;  he  shall  for  the  first  o£fence  sufier  three 
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months'  imprisonment  without  bail;  and  for  every  second,  and 
other  such  offence,  shall  suffer  three  months'  imprisonment 
without  bail,  and  also  forfeit  to  the  king  the  sum  of  51,  §  d,  9, 
10,11. 

M.  9  G.2.  The  Ktng^  against  The  bishop  of  Litchfield  and  Co- 
vefUty/  A  mandamus  issued  to  the  bishop,  to  grant  a  licence  to 
Rushworth  a  cler^nnan,  who  was  nominated  usher  of  a  free 
grammar  school  wiuin  his  diocese.  To  which  he  returned,  that 
a  caveat  had  been  entered  by  some  of  the  principal  inhabitants 
of  the  place,  with  articles  annexed,  accusing  him  of  drunken- 
ness, incontinency,  and  neglect  of  preaching,  and  reading  prayers ; 
and  that  the  caveat,  being  warned,  he  was  proceeding  to  inquire 
into  the  truth  of  these  things  when  the  mandamus  came :  and 
therefore  he  had  suspended  the  licensing  him.  And  without 
entering  much  into  the  arguments,  whether  the  bishop  hath  the 
power  of  licensing ;  the  court  held,  that  the  return  should  be 
allowed  as  a  temporary  excuse :  for  though  the  act  of  the  IS  & 
14  C  2.  r.4.  obligeth  them  only  to  assent  to  and  subscribe  the 
declaration,  yet  it  adds,  according  to  the  laws  and  statutes  of  this 
realm  which  presupposeth  some  necessary  qualifications,  which  [  331  ] 
it  is  reasonable  should  be  examined  into.     1^.  1023. 

[The  ordinary  may  also  examine  the  party  appljring  for  a  The  ordi- 
licence  to  teach  a  grammar  school,  as  to  his  learnings  as  well  as  ""y?"y 
his  morality  and  religion ;  and  it  is  a  good  return  to  a  mandamus  KhwAmm- 
to  the  ordinary  to  grant  a  license,  to  state  that  he  suspended  the  terapplying 
granting  of  it  until  the  party  would  submit  himself  to  be  exa-  ^^^^\^^^ 
mined  <'  touching  his  sufficiency  in  learning."    Rex  v.  the  Arch'  his  moral- 
bishqp  of  York^  6  Tefm  Bep.  490.]  iiy*  wli- 

After  licence  obtained ;  the  schoolmaster  must  take  the  oaths  «io"».^^ 
and  exhibit  a  certificate  of  his  having  received  the  sacitiment,  at 
the  quarter  sessions,  as  other  persons  qualifying  for  offices  {g) 

And  by  Can.  137«  Every  schoolmaster  shall,  at  the  bishop's 
first  visitation,  or  at  the  next  visitation  afier  his  admission,  exhibit 
his  licence,  to  be  by  the  said  bishop  either  allowed,  or  (if  there 
be  just  cause)  disallowed  and  rejected. 

3.  By  the  \\  ^l^W.  c.^.     If  any  papist,  or  person  making  Roman 
profession  of  the  popish  religion,  shall  keep  school,  or  take  upon  ca^o^^^ 
himself  the  education  or  government  or  boarding  of  youth  ;  he  terJJ**^"*"" 
shall  be  adjudged  to  perpetual  imprisonment,  in  such  place  within 

(s)  He  must  also  take  the  oaths,  and  sign  such  of.  the  oaths  and 
dedarations  required  by  the  13  4*  1^  Car.  2.  c.  4.  §  8«  and  25  Car.  2. 
c.  2.  §  2.  as  are  not  abolished,  and  the  new  oaths,  or  oaths  substituted 
in  lieu  thereof;  and  receive  the  sacrament  within  three  months  after 
admission ;  the  oaths  seem  to  be  the  oaths  of  allegiance,  abjuration, 
and  supremacy.  If  not  qualified,  he  is  ipso  facto  deprived,  notwith- 
standing a  peremptory  mandamus  had  been  granted  for  restoring  hi|n. 
Serjt.  Hiff*  MSS. 
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tjiis  kingdom,  as  the  king  by  advice  of  his  priry  council  shall 
appoint    §S. 

[But  by  31  G.S.  r.  32.  $  13 — 17.  No  ecclesiastic  or  other 
person  professing  the  Roman  catholic  religion  who  shall  take 
and  subscribe  the  oath  of  allegiance,  abjuration,  and  declaration 
thereby  prescribed  (for  which  see  J^at:^0,  20.  B.),  shall  be  pro- 
secutea  in  any  court  whatsoever  for  teaching  and  instructing 
youth  as  a  tutcnr  or  schoolmaster.  But  before  any  person  shall 
be  permitted  to  keep  a  school  for  the  education  of  youth,  his  or 
her  name  as  a  Roman  catholic  schoolmaster  or  schoolmistress 
shall  be  recorded  at  the  quarter  or  general  session  of  the  peace 
for  the  county  or  other  division  or  place  where  such  school  shall 
be  situated,  by  the  clerk  of  the  peace  of  the  said  court,  who  is 
to  record  such  name  and  description,  and  to  give  a  certificate 
thereof  on  demand.  Provided  that  nothing  in  that  act  contained, 
shall  make  it  lawful  to  found,  endow,  or  establish  any  religious 
order  or  society  of  persons  bound  by  monastic  or  religious  vows, 
or  any  school,  academy,  or  college,  by  persons  professing  the 
Roman  cadioUc  religion,  within  these  realms,  or  the  dominions 
[  332  ]  thereunto  belonging ;  and  that  all  uses,  trusts,  and  dispensations, 
whether  of  real  or  personal  property,  which  immediately  before 
the  24th  June  1791,  shall  be  deemed  to  be  superstitious  or  unlaw- 
fiil,  shall  continue  to  be  so  deemed  and  taken.  Provided  also 
that  no  person  professing  the  Roman  catholic  religion  shall 
obtain  or  hold  the  mastership  of  any  college  or  school  of  royal 
foundation,  or  of  any  endowed  college  or  school  for  the  education 
of  youth,  or  shall  keep  a  school  in  either  of  the  universities,  or 
shall  receive  into  his  school  for  education  the  child  of  any  pro- 
testant  father.] 

By  the  1  fV.  c,  18.  commonly  called  the  act  of  toleration; 
neither  the  17  C  2.  c.  2.  [against  dissenters  teadiing  public  or 
private  schools  on  40^.  penalty,  now  repealed  by  52  Gr.  3.  c.  155. 
$  1.]  nor  Ae  before-recited  act  of  the  2H  Miz.  c,  1.,  nor  any 
other  made  against  papists  or  popish  recusants  (except  as  therein 
excepted),  shall  extend  to  protestant  dissenters  qualified  accord- 
ing to  that  act. 

And  by  the  19  G.  3.  c.  44.  $2.  No  dissenting  minister,  nor 
any  other  protestant  dissenting  from  the  church  of  England,  who 
shall  take  the  oaths  and  subscribe  the  declaration  directed  by 
the  said  act  of  1  fV.t  and  another  declaration  injoined  by  thifr 

present  act  (for  which  see  title  SDt0$9nitcr$),  shall  be  prosecuted 
in  ^ny  court  whatsoever  for  teaching  and  instructing  youth  as  a 
tutor  or  schoolmaster.  §  3.  Provided  that  this  shall  not  extend  to 
the  eiiabling  any  person  dissenting  from  the  church  of  England 
to  hold  the  mastership  of  any  college  or  school  of  royal  found- 
ation, or  of  any  other  endowed  college  or  school  for  the  education 
of  youth,  unless  the  same  shall  have  been  founded  since  the  first 


jear  of  William  and  Mary,  for  the  inmiediate  use  and  benefit  of 
protestant  dissenters. 

5.  In  Balers  case,  M.  21  C.  2.,  it  was  held,  that  where  the  pa-  Whether 
tronage  is  not  in  the  ordinary,  but  in  feoffees  or  other  patrons ;  *^®  <^'^*- 
the   ordinary  cannot  put  a  man  out:    and  a  prohibition  was  ^^J^^ 
granted;    the   suggestion  for  which  was,   that  he  came  in  by  deprivation, 
election,  and  that  it  was  his  fireehold.     2  Keb.  54.4.  for  teaching 

Upon  which  Dr.  Gibson  justly  observes,  that  if  this  be  any  ^^^  (2) 
bar  to  his  being  deprived  by  ordinary  authority ;  the  presentation 
to  a  benefice  by  a  lay  patron,  and  the  parson's  freehold  in  that 
benefice,  would  be  as  good  a  plea  against  the  deprivation  of  the 
parson  by  the  like  authority.  And  yet  this  plea  hath  been  always 
rejected  by  the  temporal  courts.  And  in  one  circumstance  at 
least,  the  being  deprived  of  a  school,  notwithstanding  the  notion 
of  a  freehold,  is  more  naturally  supposed,  than  deprivation  of  a 
benefice ;  because  the  licence  to  a  school  is  only  during  pleasure, 
whereas  the  institution  to  a  benefice  is  absolute  and  unlimited. 
Gj*«.11I0. 

6.  By  Can.  78.  In  what  parish  church  or  chapel  soever  there  In  what 

is  a  curate,  which  is  a  master  of  arts,  or  bachelor  of  arts,  or  is  ca«e  curates 
otherwise  well  able  to  teach  youth,  and  will  willingly  so  do,  foi*  ^p,^^- 
the  better  increase  of  his  living,  and  training  up  of  children  in  ence  in 
principles  of  true  religion ;  we  will  and  ordain,  that  a  licence  to  teaching 
teach  youth  of  the  parish  where  he  serveth,  be  granted  to  none  ^  ^  ' 
by  the  ordinary  of  that  place,  but  only  to  the  said  curate ;  pro- 
vided always,  that  this  constitution  shall  not  extend  to  any  parish 
or   chapel  in  country  towns,   where  there  is  a  public  school 
founded  already ;  in  which  case,  we  think  it  not  meet  to  allow 
any  to  teach  grammar,  but  only  him  that  is  allowed  for  the  said 
public  school. 

7.  By  Can.  79.     All  schoolmasters  shall  teach  in  English  or  Order  to  be 
Latin,  as  the  children  are  able  to  bear  the  larger  or  shorter  «**7®** 

therein 

catechism,  heretofore  by  public  authority  set  forth.  And  as 
ofl:en  as  any  sermon  shall  be  upon  holy  and  festival  days,  within 
the  parish  where  they  teach,  they  shcUl  bring  their  scholars  to  the  • 
church  where  such  sermon  shall  be  made,  and  there  see  them 
quietly  and  soberly  behave  themselves,  and  shall  examine  them 
at  times  convenient  after  their  return,  what  they  have  borne  away 
of  such  sermons.  Upon  other  days,  and  at  other  times,  they 
shall  train  them  up  with  such  sentences  of  holy  scriptures,  as  shall 
be  most  expedient  to  induce  them  to  all  godliness.  And  they 
shall  teach  the  grammar  set  fortli  by  king  Henry  the  eighth,  and 
continued  in  the  times  of  king  Edward  the  sixth  and  queen  r  334,  ] 
Elizdbeth,  of  noble  memory,  and  none  other.    And  if  any  school-. 

(2)  As  to  election  of  schoolmaster  under  deed  of  founder,  see 
With  ell,  clerk,  v.  Gartham,  clerk,  1  Eip.  J^.  ^.  C.  322. 

T  2 


master,  being  Ucensedy  and  having  fiubscribed  as  is  aforesaid, 
shall  ofiPend  in  any  of  the  premises,  or  either  speak,  write,  or 
teach  against  any  thing  whereunto  he  hath  formerly  subscribed, 
if  upon  admonition  by  the  ordinary  he  do  not  amend  and  reform 
himself,  let  him  be  suspended  from  teaching  school  any  longer. 

TTie  larger  or  shorter  catechism]  The  larger  is  that  in  the 
book  of  common  prayer :  The  shorter  was  a  catechism  set  forth 
by  king  Edward  the  sixth,  which  he  by  his  letters  patents  com- 
manded to  be  taught  in  all  schools ;  which  was  examined,  re- 
viewed, and  corrected  in  the  convocation  of  1562,  and  published 
with  those  improvements  in  1570,  to  be  a  guide  to  the  younger 
clergy  in  the  study  of  divinity,  as  containing  the  sum  and  sub- 
stance of  our  reformed  religion.     Gibs.  S74. 

Shall  bring  their  scholars  to  the  church]  JE.  10  &  1 1  ^  Bel- 
cham  and  Barnardiston.  The  chief  question  was,  wh^er  a 
schoolmaster  might  be  prosecuted  in  the  ecclesiastical  court  for 
not  bringing  his  scholars  to  church,  contrary  to  this  canon. 
And  it  was  the  opinion  of  the  court  that  the  schoolmaster,  being 
a  layman,  was  not  bound  by  the  canons.     1  P.  WiU.  32. 

Grammar]  Compiled  and  set  forth  by  William  Lilly  and 
others  specially  appointed  by  his  majesty:  in  the  preface  to 
which  book  it  is  declared,  that  ^^  as  for  the  diversity  of  grammars, 
*^  it  is  well  and  profitably  taken  away  by  the  king's  majesty's 
<^  wisdom;  who  foreseeing  the  inconvenience,  and  favourably 
<<  providing  the  remedy,  caused  one  kind  of  grammar  by  sundry 
*^  learned  men  to  be  duigently  drawn,  and  so  to  be  set  out  only; 
<<  every  where  to  be  taught  for  the  use  of  learners,  and  for  avoid- 
*^  ing  the  hurt  in  changing  of  schoolmasters.'' 
Subject  to  a       g^  gy  ^^  43  ^/^  ^^  4.^     Where  lands,  rents,  annuities,  eoods, 

of  pious  01*  money,  given  for  mamtenance  of  free  schools  or  schools  01 
lues,  where  learning,  have  been  misapplied,  and  there  are  no  special  visitors 
there  it  no    qj.  governors  appointed  by  the  founder;  the  lord  chancellor  may 

award  commissions  under  the  great  seal  to  inquire  and  take  order 

therein. 
Whether  ^       9,  Whether  a  mandamus  lieth  for  restoring  a  schoolmaster  or 
nowerhT    ^^^her,  when  in  fact  they  have  been  deprived  by  the  local  visitors, 
eondu-        is  doubtfully  spoken  of  in  the  books  of  common  law ;  and  the 

■iTC.  (8)         — — ,..____^ 

(3)  Where  the  king  is  founder,  the  crown  is  always  visitor :  but 
where  a  private  person  is  founder,  his  heirs  are  visitors:  but  the 
founder  may  vest  a  visitatorial  power  in  any  other  person  or  his  heirs. 
Eden  v.  Foster ^  case  of  Birmingham  school,  2  P.  W.  325.  GUb. 
Rep.  178.  SeL  Ch.  Ca.  36.  And  m  the  latter  case  the  visitor  being 
local,  the  court  cannot  interpose  by  granting  a  commission.  Att> 
Gen.  V.  Price,  case  of  Berkhampstead  school,  3  Atk.  196.  Local 
visitors  only  visit  every  three  years,  but  may  hear  complaints  in  the 
meantime;  and  it  was  said  that  if  a  visitor's  reward  is  too  small,  the 
court  may  augment  it.    S.  C 


pleading  upon  them  seem  not  to  touch  the  present  point,  but  to 
turn  chiefly  upon  this,  whether  they  are  to  be  accounted  offices 
of  a  public  or  private  nature.     Cribs.  1110. 

Thus  in  the  case  of  The  King  against  the  bailiffs  of  Morpeth.    A    [  335  ] 
mandamus  was  granted,  to  restore  a  man  to  the  office  of  under- 
schoolmaster  of  a  grammar  school  at  Morpeth,  founded  by  king 
Edward  the  sixth :  the  same  being  of  a  public  nature,  being  de- 
rived from  the  crown.     Str.  58. 

And  the  distinction  seemeth  to  be  this :  If  they  shall  be  deemed 
of  a  public  nature,  as  constituted  for  public  government ;  they 
shallH[)e  subject  to  the  jurisdiction  of  the  king's  courts  of  common 
law;-  but  if  they  be  judged  matters  only  of  private  charity,  then 
they  are  subject  to  the  rules  and  statutes  which  the  founaer  or- 
dains, and  to  the  visitor  whom  he  appoints,  and  to  no  other. 
Lf  Raym*  5. 

In  the  case  of  colleges  in  the  universities,  whether  founded  by 
the  king  or  by  any  other,  it  seemeth  now  to  be  settled,  that  they 
are  to  be  considered  as  private  establishments,  subject  only  to  the 
founder,  and  to  the  visitor  whom  he  appointeth ;  and  it  doth  not 
seem  easy  to  discern  any  difference  between  schools  and  colleges 
in  this  respect  (Ji) 

10.  H.  1725.  Eden  and  Foster.     The  free  ^ammar  school  of  Govenion 
Birmingham  was  founded  by  king  Edward  the  sixth,  who  endowed  ^'^^l^, 
the  siaid  school,  and  by  his  letters  patent  appointed  perpetual  go-  dton. 
vemors  thereof  who  were  thereby  enabled  to  make  laws  and  or- 
dinances for  the  better  government  of  the  said  school ;  but  by  the 
letters  patent  no  express  visitor  was  appointed,  and  the  legal 
estate  of  the  endowment  was  vested  in  these  governors.     After  a 
commission  had  issued  under  the  great  seal  to  inspect  the  manage- 
ment of  the  governors,  and  all  the  exceptions  being  already  heard 
and  over-ruled,  it  was  now  objected  to  this  commission,  that  the 
king  having  appointed  governors,  had  by  implication  made  them 

The  foimder  of  Woodbridge  Free  school  directed  the  heirs  male  of 
his  feoffees  to  appoint  a  master ;  aad  on  their  de&ult,  that  the  right  of 
election  should  be  in  the  curate  and  churchwardens,  and  six  chief 
inhabitants.  The  chief  inhabitants  at  the  time  of  the  foundation,  and 
the  heir  of  the  last  surviving  feoffee,  could  not  be  discovered,  so  that 
the  lord  Chancellor  became  visitor  in  right  of  the  crown.  Two 
persons  were  elected  at  the  last  vacancy ;  and  on  petition  the  chan- 
cellor declared  both  elections  void.  He  doubted  the  visitor's  power 
to  elect  a  master,  but  directed  a  reference  to  the  attorney-general, 
to  report  what  directions  or  alterations  would  be  proper,  as  to  the 
mode  and  right  of  election,  and  in  the  orders,  &c*  of  the  school ;  and 
what  to  him  jshould  seem  most  conducive  to  the  interests  of  the  ob- 
jects of  the  charity  and  the  furtherance  of  the  donor's  intentions. 
Alio.  Gen.v.  Blackf  11  Ves.  191. 

(h)  For  the  general  power  and  jurisdiction  of  a  visitor,  see  Q^ollfaf0f 
6, 7. ;  and  Jfya^Mf^  3.;  €^9aMttt  (Il0f0. 
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visitors  likewise ;  the  consequence  of  which  was^  that  the  crown 
could  not  issue  a  commission  to  visit  or  inspect  the  conduct  of 
these  governors.  The  matter  first  came  on  before  lord  chancellor 
Macclesfield,  and  afterwards  before  lord  King,  who  desired  the 
assistance  of  lord  chief  justice  Evre,  and  lord  chief  baron  Gilbert; 
and  accordingly  the  opinion  of  the  court  was  now  delivered  seria- 
tim, that  the  commission  was  good.  1.  It  was  laid  down  as  a  rule» 
[  836  3  that  where  the  king  is  founder,  in  that  case  his  majesty  and  his 
successors  are  visitors ;  but  where  a  private  person  is  founder, 
there  such  private  person  and  his  heirs  are  by  implication  of  law 
visitors.  2.  That  though  this  visitatorial  power  did  result  to  the 
founder  and  his  heirs,  yet  the  founder  might  vest  or  substitute 
such  visitatorial  right  in  any  other  person  or  his  heirs.  S.  They 
conceived  it  to  be  unreasonable,  that  where  governors  are  appoint- 
ed, these  by  construction  of  law,  and  without  any  more,  should  be 
visitors,  should  have  an  absolute  power,  and  remain  exempt  from 
being  visited  themselves.  And  therefore,  4.  That  in  those  cases 
where  the  governors  or  visitors  are  said  not  to  be  accountable,  it 
must  be  intended,  where  such  governors  have  the  power  of  govern- 
ment only,  and  not  where  they  have  the  legal  estate  and  are  in- 
trusted with  the  receipt  of  the  rents  and  profits  (as  in  the  present 
case) ;  for  it  would  be  of  the  most  pernicious  consequence,  that 
any  persons  intrusted  with  the  receipt  of  rents  and  profits,  and 
especially  for  a  charity,  though  they  misemploy  never  so  much 
these  rents  and  profits,  should  yet  not  be  accountable  for  thdr 
receipts ;  this  would  be  such  a  privilege,  as  might  of  itself  be  a 
temptation  to  a  breach  of  trust.  5.  That  Uie  word  "  governor"  did 
not  itself  imply  visitor ;  and  to  make  such  a  construction  of  a 
word,  against  the  common  and  natural  meaning  of  it,  and  when 
such  a  strained  construction  could  not  be  for  the  benefit,  but  ra- 
ther to  the  great  prejudice  of  the  charity,  would  be  very  unrea- 
{&onable ;  besides  it  would  be  making  the  king's  charter  operate  to 
0.  double  intent,  which  ought  not  to  be.  And  the  commission 
under  thesreat  seal  was  resolved  to  be  well  issued.  2  P.  WiU.  325. 
Whether  1 1 .     The  following  case  relateth  particularly  to  a  church ;  but 

the  trust      jg  equally  applicable  to  and  far  more  frequently  happeneth  in  the 
ooiheVeof-  ^^^^  of  schools.    It  is  that of  Waltham  church,  Jf.  1716.  Edward 
fees  dying    Denny,  earl  of  Nprwich,  being  seised  by  grant  from  king  Edward 
*^*y  ST"      ^^  sixth,  of  the  spite  and  demesnes  of  the  dissolved  monastery  of 
limited*      Waltham  Holy  Cross,  find  of  the  manor  of  Waltham,  and  of  the 
pumber.       patronage  of  the  church  of  Walthatn,  and  of  the  right  of  nomi- 
nating a  minister  to  officiate  in  the  said  church,  it  being  a  dona- 
tive, the  abbey  being  of  royal  foundation,  by  his  will  in  1636, 
amongst  other  things  the  said  earl  devised  a  house  in  Waltham, 
and  a  rent-charge  of  100/.  a-year,  ^nd  ten  loads  of  wood,  to  be 
annually  taken  out  of  the  forest  of  Waltham,  and  his  right  of 
nominating  a  minister  to  offici^tie  in  the  s^d  church,  to  six  trus- 


tees  and  their  heirs^  of  which  sir  Robert  Atkins  ws&  one,  in 
trust  for  the  perpetual  maintenance  of  the  minister,  to  be  from 
time  to  time  nominated  by  the  trustees  uand  directed  that  when 
the  trustess  were  reduced  to  the  number  of  three,  they  should 
choose  others.  It  so  fell  out  that  all  the  trustees  except  sir  Ro- 
bert Atkins,  were  dead ;  and  he  alone  took  upon  him  to  enfeoff 
others  to  fill  up  the  number ;  and  now  the  surviving  trustees  (of 
the  said  sir  Robert's  appointment)  did  nominate  Liapthom  to 
officiate ;  and  the  lady  Floyer  and  Campion,  who  were  owners  of 
the  dissolved  monastery  and  of  the  manor,  claimed  the  right  of 
nomination  to  the  donative,  and  had  nominated  Cowper  to  offi- 
ciate there,  and  he  was  got  into  possession.  The  bill  was,  that 
Lapthom  might  be  admitted  to  officiate  there,  to  be  quieted  in 
the  possession,  and  to  have  an  account  of  the  profits.  By  the  de- 
fendants it  was  amongst  other  things  insisteo,  that  the  trustees 
havinff  neglected  to  convey  over  to  others,  when  they  were  re- 
duced to  the  number  of  three,  and  the  legal  estate  coming  only 
to  one  single  trustee,  he  had  not  power  to  elect  others ;  but  by 
that  means  the  right  of  nomination  resulted  back  to  the  grantor^ 
and  belonged  to  uie  defendants,  who  had  the  estate,  and  stood  in 
hLs  place :  or  at  least  the  court  ought  to  appoint  such  trustees  as 
should  be  thought  proper.  By  Cowper,  lord  chancellor ;  It  is  only 
directonr  to  the  trustees,  that  when  reduced  to  three,  they  should 
fill  up  the  number  of  trustees ;  and  therefore  although  they  neg- 
lected so  to  do,  that  would  not  extinguish  or  determine  their  right; 
and  sir  Robert  Atkins,  the  only  surviving  trustee,  had  a  better 
right  than  any  one  else  could  pretend  to,  and  might  well  convey 
over  to  other  trustees ;  it  was  but  what  he  ought  to  have  done : 
and  it  was  decreed  for  the  plaintiff  with  costs,  and  an  account  of 
profits ;  but  the  master  to  allow  a  reasonable  salary  to  Cowp^, 
whilst  he  officiated  there.     2  Vem.  749. 

12.  By  the  43  I3iz.  c.  2.     All  lands  within  the  parish  are  to  T«iei» 
be  assessed  to  ^epoor  rate. 

But  by  38  Geo.  3.  c.  5*  it  is  provided,  that  the  same  shall  not  ex- 
tend to  charge  any  masters  or  ushers  of  any  schools,  for  <Hr  in 
respect  of  any  stipend,  wages,  rents,  or  profits,  arising  or  growing 
due  to  them,  in  respect  of  their  said  places  or  employments.  §  25. 

Provided  that  nothing  herein  shaU  extend  to  discharge  aiiy 
tenant  of  any  the  houses  or  lands  belonging'  to  the  said  schools, 
who  by  their  leases  or  oth^  contracts  are  obliged  to  pav  all  rates, 
taxes,  and  impositions  whatsoever;  but  that  they  shall  be  rated    [  333  ] 
and  pay  all  such  rates,  taxes,  and  impositions.     $  27. 

And  in  general,  it  is  provided,  that  all  such  lands,  revenues, 
or  rents,  settled  to  any  charitable  or  pious  use,  as  were  assessed 
in  the  4th  year  of  fVilL  4*  Mar.  shall  be  liable  to  be  charged ; 
and  that  no  other  lands,  tenements,  or  hereditaments,  revenuesn 
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or  rents  whatsoever,  then  settled  to  any  charitable  or  pious  uses,* 
as  aforesaid  shall  be  charged.    §  29. 

And  the  reason  of  tlips  distinction  seemeth  to  be,  because  in 
that  year,  the  sums  to  be  charged  were  fixed  and  detenmnied 
upon  every  particular  division ;  lands  which  were  then  appro- 
priated to  charities  being  exempted  out  of  the  valuation :  diere- 
fore  it  is  no  hardship  upon  the  neighbourhood,  that  lands  then 
exempted  should  be  exempted  still,  for  the  other  lands  pay  no 
more  upon  the  account  of  such  exemption:  but  if  lands  appro- 
priated to  charities  since  that  time  should  by  such  appropriation 
become  exempted,  this  would  lay  a  greater  burden  upon  all  the 
rest,  because  the  same  individual  sum  upon  the  whole  division  is 
to  be  raised  still. 


[^eotlanti* 


B 


Y  5  and  6  Ann.  c.  8.  Article  XXV.  the  tenor  of  the  act  of 
parliament  of  Scotland  *^  For  securing  the  protestant  reli- 
<^  gion  and  presbyterian  church  government  within  the  kingdom 
*^  of  Scotland,"  is  as  follows :  "  Her  m^es^,  with  advice  and 
consent  of  the  estates  of  parliament,  dotn  establish  and  confirm 
the  true  protestant  religion,  and  the  worship,  discipline,  and  go- 
vernment of  this  church,  to  continue  without  any  alteration  to  the 
people  of  this  land,  in  all  generations,  and  more  especially  the 
5th  act  of  the  first  parliament  of  king  William  and  queen  Mavy^ 
intituled  Act  ratifying  the  Confession  qf  Faiths  and  settling  presby- 
terian church  gooemmeniy  with  all  other  acts  of  parliament  relating 
thereto ;  and  declares,  that  the  foresaid  true  protestant  religion, 
contained  in  the  Confession  of  Faith,  with  the  form  and  purity  of 
worship  in  use  within  this  church,  and  its  presbyterian  church  go- 
vernment and  discipline,  by  kirk-sessions,  presbyteries,  provinces, 
svnods,  andc^neral  assemolies,  shall  remain  unalterable,  and  that 
the  said  presbyterian  government  shall  be  the  only  government  of 
the  church  of  Scotland."    $  5. 

^^  The.  universities  and  colleges  oiSt.  Andrews,  Glasgaa),  Aber- 
deen, BXiA  Edinburgh,  as  established  by  law,  shall  continue  for  ever ; 
andnopirofessQrs,  principals,  regents,  masters,  or  others,  bearing 
office  in  any  univversity,  collie,  or  school,  within  this  kingdom, 
shall  be  admitted  to  weir  fimctions,  but  such  as  shall  acknow- 
ledge the  civil  government  in  manner  prescribed  by  acts  of  par- 
liament; as  also  at  their  admissions  shall  profess,  and  shall  sub- 
scribe to  the  aforesaid  Confession  of  Faith,  and  that  they  will 
conform  themselves  to  the  worship  in  use  in  this  church,  and  sub- 
mit themselves  to  the  government  and  discipline  thereof,  and 
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never  endeavour  the  prejudice  or  subversion  of  the  same,  an|d  that 
before  the  respective  presbyteries  of  their  bounds.  None  of  the 
subjects  of  this  kingdom  shall  be  liable  to  any  oath,  test,  or  sub- 
scription^ within  this  kingdom,  inconsistent  with  the  foresaid 
true  protestant  religion,  aud  presbyterian  church  government, 
worship,  and  disciplme;  and  after  the  decease  of  her  majesty,  the 
sovereim  succeeding  in  the  royal  government  of  the  kingdom  of 
Great  Britain,  in  all  time  coming,  at  his  accession  to  the  crown, 
shall  swear  and  subscribe,  that  they  shall  inviolably  maintain  and 
preserve  the  aforesaid  settlement  of  the  true  protestant  reli^on, 
with  the  government,  worship,  discipline,  right  and  privileges  of 
this  church.  This  act  shall  be  a  fundamental  and  essential  con- 
dition  of  union  betwixt  the  two  kingdoms,  and  shall  be  inserted 
in  any  act  of  parliament  for  conduaing  the  union ;  nevertheless, 
the  parliament  of  England  may  provide  for  the  security  of  the 
church  of  England,  as  they  think  expedient,  to  take  place  within 
the  bounds  of  England,  and  not  derogating  from  the  security 
above  provided  for  the  church  of  Scotland ;  as  also  the  parliament 
of  England  may  extend  the  provisions  contained  in  the  articles  of 
union  in  &v6ur  of  the  subjects  of  Scotland,  to  those  of  England : 
all  laws  in  this  kingdom,  so  far  as  they  are  inconsistent  with  the 
articles,  shall  after  the  union  become  void."  5  &  6  -4.  c.  8.  §  1 — 6. 

The  act  **  For  securing  the  church  of  England,  as  by  law 
"  established,"  viz.  5  Sc6  A,  c^S.,  is  also  inserted.  §  7 — 9. 

The  said  articles  of  union,  and  also  the  said  act  of  parliament 
of  Scotland,  for  establishing  the  protestant  religion  and  presby- 
terian church  government  within  that  kingdom,  shall  be  for  ever 
confirmed.  §  10. 

The  said  act  for  securing  the  church  of  England,  as  by  law 
established ;  and  also  that  of  Scotland,  for  securing  the  protestant 
religion  and  presbjrterian  church  government  shall  for  ever  be 
observed  as  fundamental  and  essential  conditions  of  the  union. 
5  &6  J.cS.^ll. 

And  the  Scotch  establishment  was  again  confirmed  on  the 
union  of  Grreat  Britain  with  Ireland,  in  these  words,  "  And  in  like 
manner  the  doctrine,  &c.of  the  church  of  Scotland  shall  remain  as 
now  by  law  and  by  the  acts  of  union  5  &6^.  c.  8.  art,  25.  establish- 
ed.  39  4"  *0  G.  3.  c.  67.  art.  5.] 

&eat0  in  rgurcgess^    See  C&utcg. 

fim  of  iit0Bop04    See  CatjMiral^^ 

9»tlttt  i^ttpf    See  Vestry,  in  the  title  Cj&urcB^ 
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Sentence* 


A   SENTENCE  is  either  definitive  or  interlocutory : 

A  definitive  sentence  is  that,  which  puts  an  end  to  the 
suit  in  controversy,  and  regards  the  principal  matter  in 
question : 

An  interlocutory  sentence  determines  only  some  incident  or 
emergent  matter  in  the  proceeding,  as  some  exception,  or  the 
like ;  but  doth  not  affect  the  principal  matter  in  controversy. 
Ayl.  Par.  487. 

By  the  ancient  canon  law,  sentence  of  suspension,  or  excom- 
munication, ought  not  to  be  given  without  a  previous  admoni- 
tion :  unless  the  offence  is  sucn  as  in  its  own  nature  immediately 
requires  such,  ^ntence.  In  archbishop  ArundeV%  Register, 
C  339  ]  mention  is  made  of  an  appeal  from  a  sentence  of  suspension, 
as  unjust  for  want  of  a  canonical  admonition.     Gibs.  1046. 

And  every  sentence  must  be  in  writing ;  otherwise  it  deserves 
not  the  name  of  a  sentence,  and  needeth  not  the  formality  of  an 
appeal  to  reverse  it.     Id.  1047.  (0 

[And  by  55  Geo.  S.  c.  184.  Part  the  Second.  Every  definitive 
sentence  or  final  decree  must  be  on  a  stamp  of  five  smllings. 

And  the  sentence  must  be  pronounced  in  the  presence  of  both 
parties ;  otherwise,  sentence  given  in  the  absence  of  one  of  the 
parties  is  void.     Id. 

&mteiic(0  upon  the  church  wall.     See  Cj^urcj^* 
de{iarati«it0.    See  SDt00etitet(r. 


Sequestration. 


During  the    \^ 
vacancy  of 
a  benefice. 


Where 
none  will 
accept  the 
benefice. 


1\7'HEN  a  living  becomes  void  bv  the  death  of  an  incum- 
bent, or  otherwise;  the  oroinary  is  to  send  out  his 
sequestration,  to  h^ve  the  cure  supplied,  and  to  preserve  the  pro- 
fits (after  the  expences  deducted)  for  the  use  of  the  successor. 
God.  Append.  14. 

2.  Sometimes  a  benefice  is  kept  under  sequestration  for  many 
years  together,  or  wholly ;  namely,  when  it  is  of  so  small  value, 
that  no  clergyman  fit  to  serve  the  cure  will  be  at  the  charge  of 
taking  it  by  institution:    In  which  case,   the  sequestration  is 

(f)  That  is,  by  the  canon  law,  must  be  reduced  to  writing,  and 
then  pronounced  in  the  presence  of  the  parties  by  the  judge  standing. 
C.  2. 1. 8.  C.  3.  9. 11.  Jiwf.  J.  C.  S.  15.  [It  may  be  pleaded  briefly 
in  the  temporal  courts,  without  shewing  the  manner  thereof  and  of 
their  proceeding?.    Freem.  84.    2  Bulstr.  182.] 


committed  sometimes  to  the  curate  only,  sometimes  to  the 
curate  and  churchwardens  jointly.    Johns.   12L     [See  for  this 

(Kacattotu] 

3.  Sometimes  the  fruits  and  profits  of  a  living  which  is  in  con-  During 
troversy,  either  by  the  consent  of  parties,  or  the  judge's  authority,  *'*'*• 
are  sequestered  and  placed  for  safety,  in  a  third  hand.     And 

thus  where  two  different  titles  are  set  on  fi>ot,  the  rights  are  care- 
fully preserved,  and  given  to  him  for  whom  the  cause  is  adjudged* 
God.  Append.  14<. 

And  the  judge  is  also  wont  to  appoint  some  minister  to  r  549  1 
serve  the  cure,  for  the  time  that  the  controversy  shall  depend; 
and  to  command  those  to  whom  the  sequestration  is  com- 
mitted, to  allow  such  salary  as  he  shall  assign  out  of  the  profits 
of  the  church  to  the  parson  that  he  orders  to  attend  the  cure. 
Watson^  c.  30. 

4.  Sometimes  for  neglect  of  serving  the  cure,  the  profits  of  Neglect  of 
the  living  are  to  be  sequestered.     Id.  15.  ^"^* 

5.  Sometimes  upon  the  king's  writ  to  the  bishop,  to  satisfy  the  Debt, 
debts  of  the  incumbent.     Id. 

And  this  is,  where  a  judgment  hath  been  obtained  against  a 
clergyman,  and  upon  ^fieri  facias  directed  to  the  sheriff  to  levy 
the  debt  and  damages,  he  returns,  that  the  defendant  is  a  clerk 
beneficed  having  no  lay  fee.  Whereupon  Sijieri  or  levari  facias  is 
directed  to  the  bishop  to  levy  the  same  of  his  ecclesiastical  goods, 
and  by  virtue  thereof  the  tithes  shall  be  sequestered.  (4)  Or  a 
sequestiari  facias  may  be  issued  for  the  same  purpose,  {k)  The  writ 

(4)  GUb.Exec.26.  Bac.  Ab,  tit.  Execution,  960.  SeeSB.SfP.S26. 

{k)  "  All  such  writs  of  levari  facias,  which  I  have  discovered, 
either  in  the  Register,  or  in  Fitzherbert,  are  in  a  form  agreeable  to 
what  is  here  mentioned,  without  any  order  for  or  mention  of  aseqaes-' 
tration  :  and  yet,  in  1  Mod.  260.  North  C.  J.  takes  notice  that  tnere* 
upon  the  bishop  used  to  sequester  the  ecclesiastical  possessions  of  the 
defendant.;  but  that  is  not  properly  a  sequestration :  for  the  ordinary 
must  not  return  sequestrari  feci.  He  must  return  Jieri  feci,  or  ntma 
bona,  in  like  manner  as  a  sheriff  of  a  county  must  do.  This  I  have 
known  in  experience  that  a  bishop  has  been  ordered  in  such  a  case  to 
amend  his  return.  And  in  Freem.  Rep.  vol.  i.  p.  231.  lord  North 
is  reported  to  have  said,  that  .the  ordinary  in  such  case  is  but  the 
ecclesiastical  sheriff:  and  therefore  in  the  case  of  Bishop  Wren  the 
court  compelled  him  to  make  the  same  return  as  the  sheriff  should 
have  done  in  the  like  case ;  and  refused  to  accept  of  his  return,  thai 
he  had  eranted  a  sequestration,  but  would  have  either  a.  Jieri  feci  or 
.a  nulla  bona.  And  in  the  report  of  the  same  case  in  2  Mod,  257,  258. 
North  is  stated  to  have  said  that  the  ordinary  may  seize  ecclesiastical 
things,  and  sell  them,  as  the  sheriff  may  temporal  things  upon  a  feri 
facias.  But  it  is  to  be  observed,  that  he  must  return  Jiert  feci,  and 
not  sequestrari,  upon  this  writ.  Blackstone  (3  Com.  418.)  copies  after 
Burn  as  to  the  execution  of  the  writ  by  sequestration,  and  refers  to 
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oijieiri  or  levarifacias  de  bonis  ecdesiasticis  is  similar  to  a  conunon 
fieri  fadasj  and  the  bishop,  who  is  in  the  nature  of  a  temporal 
officer  or  ecclesiastical  sherifiP(5)  may  seize  and  sell  the  profits  of 
the  benefice,  but  he  must  return  fieri  or  levari  feciy  and  not 
sequestrarifeci^  on  this  writ*  (5)  He  may  also,  like  the  sheri£^  be 
called  on  by  rule  to  return  die  writ,  (6;  and  if  he  makes  a  false 
return,  will  be  liable  to  an  action.  (7)  Upon  this  writ  the  bishop 
or  his  officer,  makes  out  a  sequestration  directed  to  the  church- 
wardens, or,  on  proper  security  giyen,  to  persons  of  the  plaintiff's 
own  appointment,  requiring  them  to  sequester  the  tithes  and 
other  profits  of  the  benefice;  which  sequestration  should  be  forth- 
with duly  published  by  reading  it  in  church  during  divme  sendee, 
and  afterwards  at  the  church  door,  and  fixing  a  copy  thereon;  for 
where  a  sequestration  was  made  out  and  not  publisned  while  the 
writ  was  in  force,  but  was  stayed  in  the  register's  hands  by  desire 
of  plaintiff's  attorney,  the  court  held  that  it  had  no  priority  as 
against  other  sequestrations  afterwards  duly  made  out,  and  duly 
published,  but  that  if  it  had  been  publishea,  the  execution  would 
haye  taken  effect  and  must  have  been  first  satisfied  notwithstand- 

Bum,  but  cites  no  authority  for  the  execution;  though  he  does 
for  the  form  of  the  writ  of  levari  or  fieri  Jacias  to  the  bishop^ 
N.  B*  There  seems  to  be  an  inconsistency  in  the  opinion  of  lord  Norths 
that  a  bishop  is  to  secjuester,  and  yet  cannot  return  that  he  has  done 
so,  but  must  return  either  a^en  Veci  or  a  nulla  bona :  for,  if  he  was 
to  return  a  fieri  fed,  it  seems  tnat  he  might  be  ruled  to  bring  the 
money  into  court ;  and,  if  he  was  to  return  nulla  bona  when  the  de- 
fendant had  an  ecclesiastical  living,  the  plaintiff  might  have  an  action 
on  the  case  for  a  fidse  return.  1  Sid.  276.  It  therefore  seems,  the 
ordinary  might  return  a  sequestration,  where  the  writ  is  to  levy  the 
debt  de  bonis  ecdesiastidSf  as  well  as  when,  instead  of  such  a  writ, 
a  writ  of  sequestration  is  granted  to  sequester."  —  Seijt.  HUTb  M SS. 
[^Semb*  Therefore  afiortiori  such  a  return  may  be  made  to  a  seques- 
trari  Jacias  which  directs  the  bishop  to  take  and  sequester  the  living, 
till  he  has  levied  the  debt,  &c.  of  the  ecclesiastical  profits  there.  ^Sas 
Tidd^s  App.  c.  xxxix.  j  72.] 

(5)  Wahoyn  v.Auberry,  1  Mod.  260.  2  Mod.  257, 258. 1  F^-eem.  2S0. 
S.  C.    Hubbard^.  Becl^ord,  1  Hagg.  B^.  307. 

(6)  The  King  v.  Bp.  of  London,  IJD.SfR.  Rep.  4^.  LanguU  v. 
Jones,  Stra.S7.  S.P.  In  The  King  v.  Bishop  of  London  (lS22),vrhere 
four  writs  of  sequestration,  at  suit  of  different  annuity  creditors,  had 
been  issued  by  the  same  attorney,  the  plaintiff's  annuity  being  prior 
to  the  others  m  date,  but  entered  second  by  the  bishop  s  registrar  in 
the  book  kept  in  the  office;  the  court  of  K.  B.  granted  a  rule  to  the 
bishop  to  return  what  he  had  levied,  and  to  give  precedence  to  the 
plaintiff's  suit,  on  the  terms  of  giving  the  bishop  the  costs  of  his  ap- 
pearing. In  this  respect,  the  bishop  only  acts  as  sheriff,  and  the 
court  has  the  same  power  over  him  as  they  have  over  that  officer. 

(7)  1  Sid.  276.  GUb.  Ex.  26.  Mosdei^  V.  fVarburton,  I  SaU.  820. 
Raym.  265.  S.  C. 
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iiig  it  was  then  returnable  (8),  for  the  power  of  a  sequestration 
dates  from  its  publication :  Thus  where  after  expiration  of 
notice  to  quit  the  glebe  a  sequestration  was  published,  a  demise 
by  the  rector  laia  on  the  day  after  the  expiration  of  the 
notice  and  preceding  the  publication  is  good,  though  the 
bishop  had  indorsed  the  writ  *^  Let  sequestration  issue."  (9) 
The  writ  olijieri  or  leoari  facias  de  bonis  ecclesiasticis  is  a  con- 
tinuing execution ;  and  if  the  sequestration  issue  and  is  published 
before  the  writ  is  returnable,  it  is  sufficient,  and  plaintifiP  is 
entided  to  the  growing  profits  from  time  to  time,  though  long 
after  it  is  returnable,  until  he  is  satisfied  the  sum  indorsad  on  the 
writ.  (8)  Yet  if  it  be  actually  returned,  the  authority  of  the 
bishop  is  at  an  end.  Therefore  where  such  a  writ  remained  in 
the  hands  of  the  bishop  long  after  it  was  returnable,  who 
sequestered  the  profits  accruing  as  well  before  as  after  the  return 
day,  and  being  ruled  to  return  me  writ,  returned  only  the  amount 
of  the  sum  levied  up  to 'the  return  day,  the  court  of  C.  P.  would 
not  order  the  writ  and  return  to  be  taken  off  the  file,  but  would 
only  permit  the  return  to  be  amended  by  inserting  the  sum  levied 
up  to  the  time  when  the  writ  was  actually  returned  (1);  the 
proper  way  would  have  been  to  have  ruled  the  bishop  from  time 
to  time  to  know  what  he  had  levied.  (2)  A  judgment  creditor,  who 
has  obtained  sequestration  of  a  living,  is  entitled  to  an  account  of 
the  surplus  in  the  hands  of  a  prior  sequestrator,  after  satis&ction 
of  the  arrears  and  growing  payments  due  to  the  party  obtaining 
the  first  sequestration ;  and  the  court  will  not  take  notice  of  the 
existence  of  incumbrances  which  the  party  has  not  followed 
up  with  execution  and  made  available.  (3)] 

And  in  this  case  the  bishop  may  name  the  sequestrators  him- 
seli^  or  may  grant  the  sequestration  to  such  persons  as  shall  be 
named  by  the  party  who  obtained  the  writ. 

If  the  sequestration  be  laid  and  executed  before  the  day  of  the 
return  of  me  writ,  the  mean  profits  may  be  taken  by  virtue  of 
the  sequestration  after  the  writ  is  made  returnable;  otherwise  not* 
3  Bl.  Com.  418. 

6.  Sometimes  when  the  houses  and  chancels  that  the  incum-  Diiapida- 
bent  is  bound  to  repair  are  ruined  and  ready  to  &11,  if  after  due  ^'ons.  Se^ 
admonition  they  shall  delay  to  begin  to  amend  the  same  within  pi^^ioJ^; 
two  months;  then  the  bishop  of  the  diocese,  that  time  being 

(8)  Legassicke  v.  Bp,  of  Exeter,  I  Crompt,  359.  Marsh  v,  Faxacett, 
2  H.  Bla.  582.  But  see  Wood^s  Inst.  608,  609*  1  Crompt.  34^. 
semb*  contra. 

(9)  Doe  d.  Morgan,  clerk,  v.  BlucJc,  3  Campb.  447. 

(1)  Marsh  v.  Fatocett,  2  H.  Bla.  582. 

(2)  Id.5S3. 

(3)  Cuddington  v.  Withy,  2  Swanst.  Ch.  Rep.  174. 
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dapcedy  shall  sequester  the  fruits  and  titb^  till  those  defects  are 
amended :  and  though  the  admonition  proceed  f]X)m  the  arch- 
deacon, yet  the  bishop  only  hath  the  power  of  sequestration. 
God.  Appen.  14. 
AppciL  7^  Strcttford.     If  an  appeal  be  made  against  a  sentence  of 

sequestration,  and  lawfully  prosecuted;  the  party  sequestered 
shall  enjoy  the  profits,  pending  the  appeaL     JLind.  104. 
SequMUa-        8.  It  is  usual  for  the  ecclesiastical  judges  to  take  bond  of  the 
tor*s  duty,    sequestrators,  well  and  truly  to  gauier  and  receive  the  tithes, 
fruits,  and  other  profits,  and  to  render  a  just  account.  Wats.  c.  SO. 

And  those  to  whom  the  sequestration  is  committed,  are  to 
cause  the  same  to  be  published  in  the  respective  churches,  in  the 
time  of  divine  service.     Wats.  c.  SO. 

It  is  best  and  most  legal  for  the  sequestrators,  to  receive  the 
tithes  and  dues  in  kind. 
C  341  ]  But  the  sequestrators  cannot  maintain  an  action  for  tithes  in 
their  own  name,  at  the  common  law,  nor  in  any  of  the  king's 
temporal  courts ;  but  only  in  the  spiritual  court  or  before  the 
justices  of  the  peace  where  they  have  power  by  law  to  take  cog- 
nizance.   Johns.  122. 

Thus  in  the  case  of  Berwick  and  SwantoUj  T.  1692.  It  was 
resolved  in  the  court  of  exchequer,  that  a  sequestrator  cannot 
bring  a  bill  slaae  for  tithes ;  because  he  is  but  as  a  bailiff,  and  ac- 
countable to  the  bishop,  and  hath  no  interest.     Btmb.  192. 

Afler  the  sequestrators  have  performed  the  duty  required,  the 
sequestration  is  to  be  taken  off,  and  application  of  the  profits,  to 
be  made  according  to  the  direction  of  the  ordinary.  And  he 
shall  allow  to  them  a  reasonable  sum,  out  of  the  profits,  accord- 
ing to  the  trouble  they  shall  have  had  in  gathering  the  tithes. 
And  he  is  also  to  allow  for  the  supply  of  the  cure,  what  shall  be 
convenient,  relation  being  had  to  the  charge,  and  to  the  profits ; 
and  likewise  for  the  mamtenance  of  the  incumbent  and  of  his 
fiunily  (in  case  where  there  is  an  incumbent),  if  he  hath  not 
otherwise  sufficient  to  maintain  them. 

If  the  sequestrators  refuse  to  deliver  up  their  charge,  they 
shall  be  compelled  thereunto  by  the  ecclesiastical  judge ;  and  if 
they  shall,  being  called  thereunto,  delay  to  give  an  account,  it  is 
usual  for  the  judge  to  deliver  unto  the  party  grieved  the  bond 
given,  with  a  warrant  of  attorney  to  sue  for  the  penalty  thereof 
to  his  own  use  at  the  common  law.     Wats.  c.  SO. 

Therefore,  if  the  incumbent  is  not  satisfied  with  what  the 
sequestrators  have  done  in  the  execution  of  their  charge,  his 
proper  remedy  is  by  application  to  the  spiritual  judge ;  and  if  he 
shall  think  himself  aggrieved  by  the  determination  of  such  judge, 
he  may  appeal  to  a  superior  jurisdiction.  Sometimes  a  bill  in 
equity  hath  been  brought;  which  yet,  as  it  seemeth,  ought  not  to 
be  brought  against  the  sequestrators  solely,  for  that  they  are 
only  bailiff  or  receivers,,  and  have  no  interest :  As  in  the  case  qf 
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Janes  and  Barret^  H.  1724.  On  a  bill  by  the  vicar  of  West 
Dean  in  the  county  of  Sussex  against  the  defendant,  who  was 
sequestrator,  for  an  account  of  the  profits  received  during  the 
vacati<Hi;  it  was  objected  for  the  defendant,  that  the  bishop  ought 
to  have  been  made  a  party,  since  the  sequestrator  is  accountwle 
to  him  for  what  he  receives ;  and  the  court  seemed  to  think  the 
bishop  should  have  been  a  party ;  but  by  consent  the  cause  was  [  ^^2  ] 
refer^  to  the  bishop  of  the  diocese.     Buiib.  192. 

{^As  to  sequestration  for  non-residence,  &c.  under  57  Geo.  3. 

c*  99.  see  KesstHeitrrt] 

&rnnon0.    See  ]0u{ili(  toorjsj^ipt 


^ejTton. 


nnHE  sexUm^  segsten^  segerstane,  {sacrista^  the  keeper  pf  the 
holy  things  belonging  to  the  divine  worship,)  seemeth  to  be 
the  same  with  the  ostiarius  in  the  Romish  church ;  and  is  ap- 
pointed by  the  minister  or  others,  and  receiveth  his  salary 
according  to  the  custom  of  each  parish. 

It  hath  been  adjudged,  that  a  mandamus  lies  to  restore  a  sex- 
ton; though  as  to  this  the  court  at  first  doubted,  because  he  was 
rather  a  servant  to  die  parish  than  an  officer,  or  one  that  had 
a  freehold  in  his  place :  But  upon  a  certificate  shewn  from  the 
minister,  and  divers  of  the  parish,  that  die  custom  was  to  choose 
a  sexton,  and  that  he  held  it  for  his  life,  and  that  he  had  2d,  a 
year  of  every  house  within  the  parish ;  they  granted  a  mandamus 
directed  to  the  churchwardens  to  restore  him.  (4)     3  Bac. 

(4)  //e^s  case,  1  Venir,  Rep.  153,  143.  The  Kings,  Kingscleere^ 
{Inhahs,)  2 Lev,  18.  S.  P.  Sextons  are  regarded  by  common  law  as 
having  freeholds  in  their  offices  :  and  therefore  though  they  may  be 
punished,  they  cannot  be  deprived  by  ecclesiastical  censures.  2  Roll, 
Abr,  234.  A  return  to  a  mandamus,  that  L.  C.  was  not  duly  elected 
sexton  according  to  the  ancient  custom,  and  that  there  is  a  custom 
for  the  inhabitants,  &c,  to  remove  at  pleasure,  and  that  L.  C.  was 
removed  pursuant  to  such  custom,  is  good.  The  King  v.  Church^ 
warden  of  Taunlony  1  Caxvp,  Rep,  413. 

Where  two  parishes  baa  been  a  long  time  united,  and  had  had  a 
joint  sexton  who  was  paid  by  both,  but  futerwards  one  of  them  claimed 
a  right  of  electing  a  separate  sexton,  of  which  they  had  given  notice 
to  the  other,  that  other  parish  cannot  maintain  assumpsit  for  money 
paid,  laid  out,  and  expended  to  the  use  of  the  first  parish,  for  their 
quota  of  the  sexton's  salary ;  for  this  was  paid  against  their  express 
consent.  Nor  can  the  right  of  the  sexton  be  tried  in  such  case,  with- 
out his  being  a  party  thereto;  nor  can  he  bring  his  action  affainstboth 
parishes  on  a  joint  obligation,  or  against  one  of  them  only,  for  the 
whole  sum.    Stokes  v.  Lewis,  1  T,  R»  20. 
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M.6G.  K.  and  the  churdimardens  of  Thame  in  Oxfin^dshire. 
An  application  was  made  to  the  court  of  K.  B.  for  a  mandamus  to 
restore  John  Williams  to  the  office  of  sexton.  A  return  was 
made,  that  he  held  it  at  jileasure.  The  court  refused  the  manda- 
mus, without  a  certificate  that  he  was  chosen^or  life.    Str.  115. 

7*.  12  G«  Olive  and  Ingram.  In  assumpsit  for  money  had 
and  received  to  the  plaintiflTs  use,  a  case  was  made  at  nisi  pritis 
for  the  opinion  of  the  court;  that  there  being  a  vacancy  in  the 
office  of  sexton  of  the  parish  of  St.  Botolph-without^Aldersgate 
in  the  city  of  London,  the  plaintiff  and  Sarah  Bly  were  candi« 
dates ;  ana  Sarah  Bly  had  169  indisputable  votes,  and  40  which 
were  given  by  women,  who  were  housekeepers  and  paid  to  the 
church  and  poor;  that  the  plaintiff  had  174  indisputable  votes, 
and  22  other  votes  given  by  such  women  as  aforesaid;  that 
Sarah  Bly  was  declared  duly  elected :  upon  which  the  plaintiff 
brought  a  mandamus,  and  was  sworn  in,  and  the  defendant  had 
received  Ss*  belonging  to  the  office.  In  this  case  two  points  were 
made :  1.  Whether  a  woman  was  capable  of  being  chosen  sex- 
ton. And  2.  Whether  women  could  vote  in  the  election.  As 
to  the  first,  the  court  seemed  to  have  no  difficulty  about  it ; 
there  having  been  many  cases  where  offices  of  greater  conse- 
quence have  been  held  by  women,  and  there  being  many  women 
[  343  ]  sextons  at  that  time  in  London ;  in  the  second  vear  of  queen 
Anne,  a  woman  was  appointed  governor  of  Chehnsford  work- 
house: lady  Broughton  was  keeper  of  the  Gatehouse:  lady 
Packington  was  the  returning  officer  for  members  at  Ailesbury.  (5) 
As  to  the  second  point,  it  was  shewn,  that  women  cannot  vote  for 
members  of  parliament  or  coroners,  and  yet  they  have  freehold, 
and  contribute  to  all  public  charges;  and  though  they  vote  in 
the  monied  companies,  yet  that  is  by  virtue  of  the  acts  which 
give  the  right  to  all  persons  possessed  of  so  much  stock ;  that 
military  tenures  never  descended  to  them.  But  the  court  not- 
withstanding held,  that  this  being  an  office  that  did  not  concern 
the  public,  or  the  care  and  inspection  of  the  morals  of  the  parish- 
ioners ;  there  was  no  reason  to  exclude  women,  who  paid  rates, 
from  the  privilege  of  voting ;  they  observed,  here  was  no  usage 
of  excluding  them  stated,  which  perhaps  might  have  altered  £e 
case ;  and  wat  as  this  case  was  stated,  the  plaintiff  did  not  appear 
to  have  been  duly  elected;  and  therefore  there  ought  to  be  judg- 
ment against  him.     Str.  1114. 

(5)  Thus  Anne,  countess  of  Pembroke,  Dorset,  and  Montgomery, 
had  the  office  of  hereditary  sheriff  of  Westmoreland,  and  exercised 
it  in  person.  At  the  assizes  at  Appleby  she  sat  with  the  judges  on 
the  bench.    Harg.  Co.  Lit.  326. 
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I.   Visitation  of  the  sick. 


B 


^Y  Can*  76.  When  any  person  is  dangerously  sick  in  any 
parish:  the  minister  or  curate,  having  knowledge  thereof, 
shall  resort  unto  him  or  her  (if  the  disease  be  not  known  or  pro^ 
bably  suspected  to  be  infectious),  to  instruct  and  comfort  th^m 
in  their  distress,  according  to  the  order  of  the  communion  book 
if  he  be  no  preacher,  or  if  he  be  a  preacher  the^  as  he  shall 
think  most  needful  ond  convenient. 

And  by  the  rubric  before  the  office  for  the  visitation  of  the 
sick :  Whe]i  any  person  is  sick,  notice  shall  be  given  thereof  to 
the  minister  of  the  parish ;  who  shall  go  to  the  sick  person'9 
bouse,  and  use  the  office  there  appointed. 

And  the  minister  shall  examine  the  sick  person  whether  he  [  544  1 
repent  him  truly  of  his  sins,  and  be  in  charity  with  all  the  world; 
exhorting  him  to  forgive,  from  the  bottom  of  his  heart,  all  persons 
that  have  offended  him ;  and  if  he  hath  offended  any  other,  tQ 
ask  them  forgiveness ;  and  where  he  hath  done  injury  or  wrong 
to  any  man,  that  he  make  amends  to  the  uttermost  of  bis  pow^» 
And  if  he- hath  not  be&re  disposed  of  his  goods*  let  him  Uian  be 
admonished  to  ihake  his  will,  and  to  declare  his  debts,  what  he 
oweth,  and  what  is  owing  to  him  fi)r  the  better  discharge  of  his 
conscience,  and  the  quietness  of  his  executors.  But  men  should 
often  be  put  in  remembrance  to  take  order  for  the  settling  of 
their  temporal  estates,  whilst  they  are  in  health. 

And  the  minister  should  not  omit  earnestly  to  move  such  sick 
persons  as  are  of  ability,  to  be  liberal  to  the  poor, 

II.  Communion  of  the  sick. 

By  a  constitution  of  archbishop  Peccham :  the  sacrament  of  the 
eucharist  shall  be  carried  with  due  reverence  to  the  sick,  the 
priest  having  on  at  least  a  surplice  and  stole,  with  a  light  carried 
before  him  in  a  lantern  with  a  bell ;  that  the  people  may  b^  ex- 
cited with  due  reverence ;  who  by  the  minister's  discretion  shalji 
be  taught  to  prostrate  themselves,  or  at  least  to  make  humble 
luioratiop,  wheresoever  the  king  of  glory  shall  happen  to  b^ 
carried  under  the  cover  of  bread.     Lind.  24i9» 

But  by  the  rubric  of  th^  2  Ed*  §.  it  Wias  ordered,  tl^at  ^er» 
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thall  be  no  elevation  of  the  hoiC»  or  shoving  the  sacrament  to 
tfaepeople. 

By  tne  present  rvbrid  before  the  o^ce  for  die  communion  of 
the  sick,  it  is  .ordered  as  follows :  Forasmuch  as  all  xnorUsi  men 
be  subject  to  .n^mj  sudden  perils,  diseases,  and  sicknesses,  and 
ever  uncex^in  what  time  they  shaU  depart  out  x)f  jAiis  life^  there- 
fore to  Ae  intent  they  may  be  always  in  a  readiness  to  die  when- 
soever it  s^U  please  Almighty  God  to  call  them^  ^urates  shall 
diligently  firom  tune  to  time  (but  especially  in  the  time  of  pesti- 
lence of  other  infectious  sickness)  exhort  their  pa^hioners  to 
the  often  receiving  of  the  holj  communion  ,of  the  body  ^nd  Uood 
of  our  .Spyiour  Christ,  when  it  shall  be  publicly  admini^ered  ia 
the  x^h^cch;  that  so  doing,  they  may,  in  case  of  suddepyisitiatiQn) 
have  dae  less  cause  to  be  disquieted  for  lack  of  the  same.  JBiit 
if  die  siok  person  be  not  able  to  come  to  the  chunch,  aiid  yM  is 
desirous  to  receive  the  conununi<Hi  iii  his  htHise;  then  he  owst 
[  S4f6  ]  give  tUnely  notice  to  the  .curate,  signifying  also  ho^  many  there 
Are  to  edmmunicate  wit|i  him  (whush  shdl  be  thr^ee,  or  two  at 
Ae  ifi^s^^)  and  having  a  AX)nvenient  place  in  the  sisk  mw's 
bousiei,  .if«^ith  all  things  necessary  so  prq>aa:£d  that  the  lauttte  may 
veverimtlv  minister,lie  shall  there  celebrate  the  holy  oommimion. 
'Bi^  ifja  mi^n  ^either  l>y  reason  of  extremity  of  siduieaSf  or  for 
want  of  waiaiDg  in  due  tiine  to  the  curate,  or  for  lack  of  com- 
pany to  receive  widi  Jhim,  or  by  any  other  just  impediment,  do 
not  ««ceive  the  sacrament  of  Christ's  body  and  bloody  thecairate 
4BhfiU  instruct  him,  that  if  he  do  truly  r^pient  him  of  his  sins,  and 
«te^tf d^  .beheve  that  Jesys  Christ  hath  sufiei^  death  upon  the 
4nross  for  ifinfi,  and  shed  his  blood  for  his  redenmtion ;  earnestly 
rememberiagxthe  benefits  he  hath  thereby,  and  giving  him  hearty 
ihanks  therejSEHre;  he  doth  eat  and  drink  the  lx>dv  and  blood  of 
ou^  Savioiur  Christ,  prpfitably  to  his  soul's  healthy  aUhough  he 
do  not  receive  ^b^  ^aiprament  with  his  mouth. 

In  die  time  of  |(be  plague,  sweat,  or  other  such  like  contagious 

times  of  sickness  or  diseases,  when  none  of  the  parish  can  be 

flotten  to  communicate  with  the  sipk  in  their  houses,  for  fear  of 

me  infection ;  upon  special  request  of  the  diseased,  die  minister 

'   may  only  communicate  with  him. 

III.  Departing  out  of  this  life. 

Can.&f.  When  any  is  passing  out  of  this  life,  a  bell  shaU  be 
tolled,  and  die  minister  shall  not  then  slack  to  do  his  last  duly. 
And  after  die  party's  death  (if  it  so  fall  out)  there  shall  be  rung 
IK)  more  but  one  £&ort  peal^  and  one  other  before  the  burial,  and 
one  other  after  the  burial. 

And  this  ioUing  of  ^e  bell  seemedi  to  have  been  originally 


idmided^n  the  doctrine  of  mi^^  satkfiurtoigr,  wjmsyGnJS:^  tb^ 
« dead ;  tb«t  ^very perscm  t^on  heaaQgof  the  bdC. should. ly^gp^ 
4iiinse)f  to  ^pcayer  for  the  sqW  cif  thep^issoa  depaKtu^^or  jl^paiteid 
out  of  this  life. 

And  the  alms  usually  givf«i  a^t  (unec^ibsy  seemetb  tQ  ba.Ye  been 
intended  fi;>r  the  like  puj^pose. 

^itK0i3ig^m    See  €Jbva:^Moiwc1tm^ 


J^IMOf^Y  hath  its  n^ne  fi:om  Simon  Mofgusj  Who/liu>ugfat  to 
have  purchased  the  gift  of  the  Holy  tjlhest  for  ino^gr. 
filnst.  153.  (I) 

Simoniacus  is  he  \^ho  maketh  a  corrupt  contract ;  and  simo-^ 
niaceproTnotus  is  he  w:ho  is  promoted  upon  such  contract,  altjhpu^ 
lie  wa3.  not  pifivy  to  it  himself. 

I.  Smnty  byrihe  canon  iaw^ 

L.  Shnontf  by  the  canon  km* 

1»  London.  We  strictly  forbid  any  man  to  resj^  his  c^urdi, 
and  then  accept  the  vicarage  of  the  same  dhurch  'n'om  liis  own 
substitute  I  bjecause  in  this  case  some  uplawiul  bargain  may  be 
well  suspected.  And  if  any  shall  presupie  to  da  cdnti^ary  her^ 
unto,  the  (»ie  shall  be  deprived  of  his  vicarage,  and  the  other  €(f 
Ills  parsonage.    Lind.  107. 

It  may  se^xi  strange  that  any  ouq  shoujid  chus^  to  i)e  vicar 
rather  than  rector ;  but  c^  there  might  in  some  pi^cular  ca&es 
be  other  reasons  for  it,  so  there  was  one  very  apparent  reason, 
viz.  that  the  I^teran  council  lender  ](nuocent  ,thi^  third,  had  £n> 
bidden  the  liolding  two  churches,  that  is,  two  i^ctories,  but  jtiot 
two  vicarages,  or  a  rectoiy  and  a  vicarage.  For  though  the  I^a- 
Xeran  canon  against  plurauties  was  >not  v^t  put  in  i^xecution  here^; 
yet  the  clergy  were  apprehensive  that  mis  would  ^o^  'be  done. 
Johns.  JLar^. 

9.  Wethershead.  It  shaU  not  be  law^  to  any  mas^  to  transfer 
a  church  to  another  initie  name  qf.aportiony  or  take;  fmy  jnoney 

(1)  Simony  is  voluntas  emendi  vtfl  vendendi  spiriiualiu  au$  sfiritu" 
alibus  annexa.  Baker  v.  Rogers^  Cro.  EL  789.  -As  If  a  Bishop 
^kes  above  the  fees  allowed  for  gnuiting  ordefs,  'ii»€ilttfion»  &c. 
Bishop  o^  St.  I}amd*s  n.  Luoy^  Cai^Aem^  485.  j«ee  ipenoKilly  H  JM. 
17  b.  3  Inst.  153.    The  ecclesiastical  courts  have  jurisdiction  .to  txy 

questioQ«(  fif  sinvooy.    JXMe^-  Mfu^eass^  S  RhM^  J3U  lU* 


846  ®imong* 

or  covenanted  gain  for  the  presentation  of  any  one :  And  if  any 
should  be  found  guilty  hereof  by  conviction  or  confession ;  we 
do  decree  by  the  kin^s  authority  and  by  our  own,  that  he  shall  for 
ever  he  deprived  of  the  patronage  of  that  church.     JLind,  281. 

In  the  name  of  a  portion-]  That  is,  as  a  portion  from  a  fether 
or  grandfather,  to  his  son  or  grandson.     Johns.  Wether. 

We  do  decree  by  the  kin^s  authority']  Lind'wood  says,  that  de 
facto  the  king  of  England  hath  cognizance  in  causes  of  the  right 
ofpatrona^;  which  this  constitution  takes  notice  of  as  such; 
although  he  says,  the  contrary  is  true  by  the  canon  law. 
Lind.  381. 
[  ^47  ]  Shall  for  ever  be  deprived  of  the  patronage]  Which  seemeth  to 
be  intended,  during  his  life;  and  not  to  extend  to  his  heirs  after 
him ;  so  as  to  pumsh  them  for  their  &ther's  or  other  ancestor's 
crime.     Land.  28 1 . 

And  Sir  Simon  Degge  observes  upon  this,  that  a  canon  is  not 
sufficient  to  deprive  a  man  of  his  nreehold  or  inheritance ;  and 
this  canon  (he  says)  was  never  put  in  execution,  or  attempted  so 
to  be,  so  far  as  he  can  find.     JDeg.  p.  I.  c.5. 

S.  Othobon.  Whereas  we  understand  that  it  frequently  hap- 
peneth,  that  when  a  presentation  is  to  be  made  to  a  vacant 
church,  he  who  is  to  be  presented  first  maketh  a  bargain  with 
the  patron  for  a  certain  sum  to  be  paid  to  him  yearly  out  of  the 
profits  of  the  church,  and  he  who  hath  made  such  contract  is 
presented  to  the  church ;  we,  intending  to  provide  against  this 
act  of  simony  and  detriment  to  the  church,  do  utterly  revoke  all 
pensions  heretofore  imposed  on  parish  churches,  unless  they  who 
have  or  receive  the  same,  are  warranted  from  the  beginning  by 
lawful  prescription  or  special  privilege,  or  other  certain  right 
Jthon.  135- 

Neither  was  this  canon^  (saith  Sir  Simon  Degge)  of  better 
efiect  than  the  other,  as  to  the  making  contracts  void,  which  were 
only  determinable  at  the  common  law,  where  this  canon  could 
not  be  pleaded  in  bar.     Deg.  p.  I,  c, 5, 

But  there  were  some  general  canons  (he  says)  of  the  church  of 
greater  force ;  whereby  a  person  simoniacally  promoted  is 
punished  by  deprivation,  and  a  simoniac  by  deprivation  and 
perpetual  disability,  not  only  as  to  the  church  he  was  presented 
to  upon  a  simoniacal  contract,  but  also  as  to  all  others.  Deg. 
p*  1.  c.5.  {a) 

4.  Simony  is  the  more  odious  (lord  Coke  says)  because  it  is 
ever  accompanied  with  perjury;  for  the  presentee  is  sworn  to 
commit  no  simony.     3  Inst.  156. 

Thus  by  a  canon  of  archbishop  Langton,  it  is  ordained  as  fol- 
loweth :  We  do  decree,  that  the  bishop  shall  take  an  oath  of  him 

(a)  See  9litoioi90n,  4.  Sf  5.  and  Dnnibatioit  in  the  note. 


who  shall  be  presented,  that  for  such  presentation  he  neither  pro^ 
mised  nor  gave  any  thing  to  the  person  presenting  him^  nor  made 
any  agreement  with  him  for  the  same;  especially  if  he  who  is 
presented  be  probably  suspected  of  the  same.     Lind.  108. 

Bishops  Or  other  ordinary  who  hath  power  to  grant  institu- 
tion.    Lind.  108. 

He  neither  promised]  By  word  or  other  stipulation.  Lind,  108.    [  348  ] 

Nor  gave]  Either  by  exchange,  or  recompence,  or  confirm- 
ation of  what  had  been  given  before,  or  by  bequest,  or  remis- 
sion.    Lind.  109. 

To  the  person  presetiting  hiffi]  And  if  he  promise  any  thing  to 
another,  although  it  be  not  to  him  who  hath  the  presentation : 
yet  if  it  be  so  that  he  shall  not  otherwise  have  the  benefice,  this 
also  is  simony.     Lind.  109. 

And  hy  Can.  40.  To  avoid  the  detestable  sin  of  simony,  because 
buying  and  selling  of  spiritual  and  ecclesiastical  fimctions,  offices, 
promotions,  dignities,  and  livings,  is  execrable  before  God; 
therefore  the  archbishop  and  all  and  every  bishop  or  bishops, 
or  any  other  person  or  persons  having  authority  to  admit,  insti- 
tute, collate,  instal,  or  to  confirm  the  election  of  any  archbishop, 
bishop,  or  other  person  or  persons  to  any  spiritual  or  ecclesiasti- 
cal fimction,  dignity,  promotion,  title,  office,  jurisdiction,  place, 
or  benefice  with  cure,  or  without  cure,  or  to  any  ecclesiastical  liv- 
ing whatsoever,  shall,  before  every  such  admission,  institution, 
collation,  installation,  or  confirmation  of  election  respectively, 
minister  to  every  person  hereafter  to  be  admitted,  instituted, 
collated,  installed,  or  confirmed  in  or  to  any  archbishopric, 
bishopric,  or  other  spiritual  or  ecclesiastical  function,  dignity, 
promotion,  title,  office,  jurisdiction,  place  or  benefice,  with  cure 
or  without  cure,  or  in  or  to  any  ecclesiastical  living  whatsoever, 
this  oath  in  manner  and  form  following,  the  same  to  be  taken  by 
every  one  whom  it  concemeth,  in  his  own  person,  and  not  by  a 
proctor :  "  /  N.  N.  do  ^mear^  that  I  have  made  no  simoniacal  pajf- 
**  ment^  contract  or  promise^  directly  or  indirectly^  by  myself^  or  by 
"  any  other  to  myhfumHedge  or  with  my  consent^  to  any  person  or 
**  persons  whatsoever^Jbr  or  concerning  the  procuring  and  obtain^- 
**  ewg^  of  this  ecclesiastical  dignity,  place,  preferment,  office,  or 
*^  living:*^  [respectively  and  particularly  naming  the  same, 
whereunto  he  is  to  be  aidmitted,  instituted,  collated,  installed,  or 
confirmed ;]  "  nor  will  at  any  time  hereafter  perform  or  satisfy 
**  any  such  kind  of  payment,  contract  or  promise  made  by  any  other 
**  without  my  knowledge  or  consent :  So  help  me  God  through  Jesus 
«  Christ:* 

And  this  oath,  whether  interpreted  by  the  plain  tenor  of  it, 
or  according  to  the  language  of  former  oaths,  or  the  notions 
of  the  catholic  church  concerning  simony,  is  against  all  pro- 
mises whatsoever.     Cribs.  802. 

2  5 


34o  9tin0n^« 

TBerefbre  thotigli  tc  person  comer  not  vniSiiTi  t&e'  statute  of 

16  srJBI.  Bereafler  following,  by  promiainff  numeg^  reoaard^  gift^ 
[  849  ]  profit^  or  Benefit  i  yet  he  be(^mes  gu3ty  of  penury,  if  he  takes 
this  oatSi;  after  any  promise  of  what  kmd  soever.    Id. 

Dr.  TiV^BCtsan  queries^  whether  the  oath  a^inst  simony  be  not 
abolished  with  tne  oath  ex  officio:  But  Mr. Johnson  says^  he 
may  AS' well  query  the  oaths  of  allegiance  and  supremacy;  for 
tfiat  n:  derk  is-  no  more  obliged  to  accuse-  or  pui^  himself 
of  simony  by  Ae  one,  than  of  rdbdlion  or  popery  by  the  other; 
Wats.  C.15.  Johns.  7S. 

WMcU  Ihtt^er  opinion  is  agreeable  to  the  general  practice  and 
allinumce,  especially  as  die  makers'  of  the  statute  i^ich  repeal^ 
etfrtJhe-oaftH'  ear  officio^  do  not  seekn  to  have  had  any  thought  or  in« 
tentioB  cf  touching  upon  this  oath  against  simony  {b) ;  albeit  the 
reasoH'  here  alleged  may  of  itself  perhaps  not  be  sufficient;  for 
the  otflhs  of  allegiance  and  supremacy  are  enjoined  by  statuties 
sdbsequent  to  that  i^ieb  abolisned  the  oath  ex  cjfficio. 

WUdi^tftatOt^  abolishing  the  oath  ex  officio^  is  ^  folibweth ; 
inx.  It  slfadi  not  he  Ikir&l  for  any  archbishop^  bishop;  -vic&t  gene^ 
ral,  chancellor^  commissary,  or  any  other  spiritual  or  eodesiastical 
Jnd^'  oSber,  or  minister,  or  any  other  person  having  or  exers- 
dsing  sphitual  oraoclesiasdcal  jurisdiction,  to  tender  of  admt- 
nikter  unto  any  person  wfatftsoever,  the  oatfi'  usually  call^  the 
oBlAi'eT^qffkio^  ct  any  other  oath  whereby  such  person  to  whom  the 
sittnei^  tendered  or  administered^  may  be  charged  or  compelled 
Co  conftss,  4ir'«caise,  or  to  purge  him  or  herself  of  any  criminal 
matteCotr  thing,  whereby  he  or  she  may  be  liable  to  censure  or 
punishment-:  any  thing  in  this  statute,  or  any  other  law,  custom, 
or  usage  heretofore  to  the  contrary  in  any  wise  notwithstanding* 
IS  e.2.  C.12.  $4; 

In  the  case  of  K.  and  Lewis,  Ml  4  G.  an  information  was 
moved' for  i^ainst  a  clergyman,  for  peijury  at  his  admission  to  a 
living,  upon  an  affidavit  that  tlie  presentation  was  sunoniacaL 
But  the  court  refiised  to  grant  it,  till  he  had  been  convicted  of 
ide  simony:    ^SSSr.  70«' 

IL   Btf  Statute  (2) 

1.  By  the  S\  ^iz^  c.6.  $4.  "  for  the  avoiding  of  simomi 
^*"  and  corruption  in  presentations,  collations,  and  donations,  df 

(b)  ^Bac.Ab.^75.  Ace. 

(2)  Simony  was  not  punishable  criminally  at' conAnon  law.  Moor. 
5S^*  It  being  thought  sufficient  to  leave  the  clerk  to  ecclesiastical 
censures.  But  as  these  did  not  affect  the  simoniacal  patron,  nor  were 
efficacious  enough  to  repel  the  notorious  practice  of  the  thing,  divers 
acts  have  been  made  to  restrain  it  by  means  of  civil  forfeitures. 


«  and  to  benefices^  dignities,  prebends,  and  other  Iivuig$  inHl 
^^  promotions  eccfesiastic&l^  and  in  adttuasi^ns^  instittttioiisj,,  ancl 
*^  inductions  to  the  same." 

It  is  enaeted,  that  if  any  person  or  per^e/ns^  bodies  politits  aaii  [  $50  ] 
corporate,  shall  or  do,  for  any  sum  of  money,  reward^  ^ft,  pifofit^ 
or  ben^  directly  or  indirectly^  or  for  or  by  reason  df  any  ^o- 
mise^  agreement}  grant,  bondj  covenant^  or  other  assuranee  ^  or 
for  any  sum  of  money^  reward^  gift^  profit,  or  benefit  'oAatiWvenf, 
directly  or  indirectly,  present  or  collate  any  person  to  any  btae^ 
ficef  with  ciire  of  souls,  dignity,  prebend,  or  living  ecclesilksttcal, 
or  giv^  or  bestow  the  same  for  or  in  respect  of  any  such  oomipt 
cause  or  consideration  ;  every  such  presentation,  collation^  gifti 
and  bestowing,  and  every  admission,  institudon,  iavestitur^  and 
inaction  thereupon,  shall  be  utterly  voidy  ftustratey  and  (tf  nom 
^ct  in  law .-  And  it  shall  be  km^d  fin:  the  queen^  her  heirs  and 
staeessijrsi,  to  pKesenty  eoUate  utUOj  or  give  or  bestamt  every  moh 
benefiee^,  dtgnUy^  pvebend^  ahd  living  eedesiasticaij.  fbt  tia$  oh€ 
time  or  turn  ordyi  And  all  and  every  person  ov  pessoHs^  bodie« 
politic  and  corporate,  that  shall  give  or  take  any  such  site  ctf 
xtioney,  vewavd^  gift,  or  benefit,  directly  or  indi^tly,  €Hr  thai 
shali  take  or  make  any  such  promise,  gK^emt^  bond,  eovenaoV  <^ 
other  assunmeei  ihaJH  forfeit  and  lose  Uhe  doMe  value  qfoneyeai^$ 
profit  of  every  such  benefice^  dignity^  prebend,  tttid'  Kvkig  eeldo* 
siastieal  t  And  the  person  so  corruptly  taking,  procuring^  se^kingi 
or  accepting  any  such  benefice^  dignitjf,  prebend^  or  living  ASA. 
thereupon  and  from  thenceforth  be  adjudged  a  disMedpersa»  (S) 
in  lam  to  have  or  enjoy  the  same  benefice^  dignity,  prebcsnd^  or  li¥» 
ing  ecclesiastical.  $  5. 

And  if  any  person  shall  for  any  sum  of  money»  reward,^  gift| 
profit,  or  commodity  whatsoever,  directly  or  indireetly  ^ouef 
than  for  usual  and  lawful  fees)  or  for  or  by  reas<Mti  of  any  pro« 
mise^  agreem^at^  grant,  cov^iatit,  bond,  or  othes  as^raned  oS.  M 
for  anv  sum  of  money,  reward,  gift,  pro£t^  or  belM^  Whatsiieve^l 
Greedy  or  indirectly,  a^ifmfV,  institute,  instal,  induct,  invest^  w 
place  any  person  in  or  to  any  benefice  with  cure  of  souls^  dignil^ 
prebend,  or  other  ecclesiastical  living;  every  such.  ^evs«i  so 
of^ding  shall  forfeit  and  lose  the  double  value  of  one  year's 
profit  of  every  such  benefice,  dignity,  prebend,  and  living  ecdo* 
siastical ;  and  thereupon  immediately  from  and  after  th^  investing 
installation  or  induction  thereof  had,  the  same  boiefiee^  Hgtatf^ 
prisbend,  and  living  ecclesiastical  shall  be  ellEioons  mer^  void ; 
and  the  patron  or  person  to  whom  the  advowson,  ^k,  present 
ation,  or  collation  shall  by  law  appertain,  dlall  and mcr^ bjrvirttt^ 


(S)  And  the  king  cannot  dispense  with  such  disability,  if  the  clei^k  if 
cognizant  of  the  corrupt  contract.  See  S  Inst.  15Si  4*  WinckcQmb 
v.  PuUestony  Hobart.  165.  and  infra  in  nvtis^ 
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of  this  act  present  or  collate  unto,  give  and  dispose  of  the  same 
benefice,  dignity,  prebend,  or  living  ecclesiastical,  in  such  sort  to 
all  intents  and  purposes,  as  if  the  parly  so  admitted,  instituted, 
mstalled,  invested,  inducted,  or  placed,  had  been  or  were  naturally 
dead.     §  6. 

*  Provided,  that  no  tide  to  confer  or  present  by  lapse,  shall 
accrue  upon  any  avoidance  mentioned  in  this  act,  but  after  six 

C  851  ]  months  next  after  notice  given  of  such  voidance,  by  the  ordinary 
to  the  patron.     §  7. 

And  if  any  incumbent  of  any  benefice  with  cure  of  souls  shall 
cormptly  resign  (4)  or  exchange  the  same,  or  corruptly  take  for 
or  in  respect  of  the  resigning  or  exchanging  the  same,  direcdy 
or  indirectly,  any  pension,  sum  of  money,  or  benefice  whatsoever ; 
as  well  the  giver  as  the  taker  of  any  such  pension,  sum  of  money, 
or  other  benefice  corruptly,  shall  lose  double  the  value  of  the 
sum  so  given,  taken,  or  had;  the  one  moiety  as  well  thereof 
as  of  the  forfeiture  of  the  double  value  of  one  year's  profit  before 
mentioned,  to  be  to  the  queen,  and  the  other  to  him  that  will  sue 
for  the  same  in  any  of  her  majesty's  courts  of  record.     $  8. 

Provided  always,  that  this  act  or  any  thing  therein  contained, 
^laU  not  in  any  wise  extend  to  take  amiy  or  restrain  any  punish- 
mentf  pain^  or  penalty  limited^  prescribedj  or  inflicted  by  the  laws 
ecclesiastical,  for  any  the  ofiences  before  in  this  act  mentioned ; 
but  that  the  same  shall  remain  in  force,  and  may  be  put  in  due 
execution,  as  it  might  be  before  the  making  of  this  act;  this  act 
or  any  thing  therein  contained,  to  the  contrary  thereof  in  any- 
wise notwithstanding.     $  9. 

And  moreover,  if  any  person  shall  receive  or  taJce  any  money, 
fee,  or  reward  or  any  other  profit  directly  or  indirectly,  or  shall 
take  any  promise,  agreement,  covenant,  bond,  or  other  assurance 
to  receive  or  have  any  money,  fee,  reward,  or  any  other  profit 
diriectly  or  indirecdy,  either  to  himself  or  to  any  other  of  his 
friends  (all  ordinary  and  lawful  fees  only  excepted),  for  or  to 
procure  the  ordaining  or  making  of  any  minister,  or  giving  of  any 
orders  (5),  or  licence  to  preach ;  he  shall  for  every  such  offence 

^ — . — ■ ■ —  —  .. __, ,,-  iiii       I  —  ~-  —  — ** 

•  (4)  Any  resignation  or  exchange  for  mdney  is  corrupt,  hbwevef 
apparently  fair  the  transaction :  as,  where  a  father  wishing  that  his 
6on  in  orders  should  be  employed  in  the  duties  of  his  profession, 
i^eed  to  secure  by  bond  the  payment  of  an  annuity,  exactly  equal 
•to  the  annual  produce  of  a  benefice,  in  consideration  of  the  incuin- 
.bent*s  resigning  in  favour  of  his  son.  This  resignation  is  corrupt  and 
simoniacal ;  and  the  bond  is  void.  *  Young  v.  Jones^  E.  T.  ]  782.  Chr* 
note  (8)  to  4  Bta^  Comm.  62. 

(5)  A  bond  wa!l  given  by  a  father  to  secure  an  annuity  to  his  son,  till 
he  should  be  in  possession  of  a  living  of  a  certain  value,  and  an  sigree- 
ment  of  even  date  was  executed,  reciting  the  bond,  and  declaring 
that  the  son  would  forthwith  enter  into  orders,  and  accept  su(£ 
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forfeit  die  sum  of  40/. :  and  the  party  so  corruptly  ordained  or 
made  minister,  or  taking  orders,  shall  forfeit  the  sum  of  lOZ. : 
And  if  at  any  time  within  seven  years  next  after  such  corrupt 
entering  into  the  ministry  or  receiving  of  orders,  he  shall  accept 
or  take  any  benefice,  living,  or  promotion  ecclesiastical ;  then 
immediately  from  and  after  the  induction,  investing,  or  installa- 
tion thereof  or  thereunto  had,  the  same  shall  be  eftsoons  merely 
void ;  and  the  patron  shall  present,  collate  unto,  give,  and  dis- 
pose of  the  same,  as  if  the  party  so  inducted,  invested,  or  installed, 
had  been  naturally  dead :  the  one  moiety  of  all  which  forfeitures 
shall  be  to  the  queen,  and  the  other  to  him  that  will  sue  in  any 
of  her  majesty's  courts  of  record.     J  10. 

§4).  For  avoiding  of  simony]  Almost  all  the  authors  who 
have  treated  of  this  subject,  and  even  the  learned  judges  in  de- 
livering their  resolutions  in  cases  of  simony,  have  asserted  that 
there  is  no  word  of  simony  in  this  act;  and  from  thence  a  con-  [  353  ] 
elusion  had  been  drawn  in  favour  of  the  ecclesiastical  jurisdiction, 
that  the  temporal  courts  have  nothing  to  do  with  simony  as  such, 
or  to  define  what  shall  be  deemed  simony  and  what  not,  but  only 
to  take  cognizance  of  the  particular  corrupt  contracts  therein 
specified.  Which  consequence,  although  deducible  perhaps 
from  other  premises,  yet  doth  not  follow  from  the  aforesaid  ob-  « 

servation ;  for  it  is  plain  here  is  the  word  simony:  and  the  mis- 
take seemeth  to  have  happened  from  this  short  preamble  being 
inadvertently  printed  at  the  end  of  the  foregoing  section,  treating 
entirely  of  a  different  subject ;  so  as  to  have  been  overlooked  by 
the  first  person  who  made  the  observation,  whom  others  have 
followed  without  examination. 

Donations']  For  the  like  reason  only  (as  it  seemeth,  a  doubt 
was  made  in  the  case  of  Bawderock  and  Mackallar,  M,  2  Car. 
whether  this  statute  extendeth  to  donatives.     Cro^  Can  850. 

§5.  If  any  person  or  persons']  If  one  who  hath  no  right,  pre- 
sent by  usurpation,  and  doth  it  by  reason  of  any  corrupt  contract 
or  agreement ;  that  presentation  and  the  induction  thereupon  ate 
liereby  void ;  for  this  statute  extends  to  all  patrons,  as  well  by 
wrong  as  by  right.  In  like  manner,  [as  well  at  common  law  as 
by  the  statute,]  if  when  a  church  is  void,  the  void  turn  is  pur- 

living.  The  chancellor  expressed  great  doubts  as  to  the  validity  of 
this  bond,  connected  as  it  was  with  a  corrupt  agreement  for  taking 
orders.  The  policy  of  the  ecclesiastical  constitution  of  this  country 
requires  that  a  man  should  take  orders  without  reference  to  pecuniary 
considerations.  This  case,  however,  was  decided  on  the  ground  that 
the  son  had  not  complied  with  the  condition,  having  received  the  an* 
nuity  for  9  years,  and  being  still  only  in  deacon's  orders  ;  and  that 
therefore  the  annuity  was  determinable  by  the  father  or  his  repre« 
«entatives.     Kircudbright  v.  Kircudbright,  8  Ve^.  53. 
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chased  (6) ;  although  the  grant  of  a  void  turn,  as  being  a  &iiig 
m  action,  is  of  itself  void,  and  the  purchasei^s  presentee  conies 
in  quasi  per  tisurpationem  :  yet  because  it  is  by  means  of  a  simo- 
niacal  contract,  it  is  as  much  simony  as  if  the  grant  had  not  been 
void,     1  Inst.  120.  Sinst.  153.  Cro.  Eliz.  789.  (7) 

And  it  is  to  be  observed,  that  this  clause  is  general,  ^^  If  aw/ 
person  or  persons,"  and  doth  make  no  allowance  in  the  case  of 
father  and  son,  more  than  in  the  case  of  other  persons ;  and  thai 
therefore  the  notion  that  a  purchase  of  the  next  avoidance  'oAen 
the  incumbent  is  sick  and  ready  to  die  (8),  and  the  son's  privity  to 
that  purchase,  is  less  simony  in  the  case  of  a  son  than  it  would 
be  in  the  case  of  any  other  person,  hath  no  foundation  in  the  act. 
Neither  is  the  reason  that  a  father  is  bound  by  nature  to  provide 
for  his  son  good  to  the  aforesaid  purpose ;  for  a  man  is  bound 
by  nature  also  to  provide  for  himself,  and  so  might  as  well  pui^ 
chase  for  himself.  Wats.  c.  5.  Cribs,  798.  (e) 
[  853  ]        So  if  a  father,  in  consideration  of  a  clerk's  marrying  his 


(6)  So  the  sale  of  an  advoW8on>  the  church  being  void,  is  void  at 
common  law,  per  lord  Hardwick  in  Gre^  v.  Heskethf  AmbL  268.,  and 
see  BefdoCy  192.  Bishop  of  Lincoln  v.  IVolferstan^  1  Bla.  R.  490.  2 
WUsy  174>.  3  Burr.  1512.  If  the  patron  sells  the  fee  simple  of  the 
advowson  after  the  avoidance,  neither  he  nor  his  vendee  can  have  a 
miare  impedit ;  because  the  avoidance  makes  it  a  chose  in  action,  so 
that  it  aoes  not  pass  to  the  grantee,  and  the  grantor  has  destroyed 
his  action  by  his  conveyance :  so  none  can  have  it.  Leak  v.  Coveutrify 
(Bishop),  Cro.  EL  en. 

If  a  presentation  be  made  by  a  person  usurping  the  right  of  "pa- 
tronage,  and  pending  an  action  for  removine  his  clerk  who  is  after* 
wards  removed,  the  benefice  is  sold,  this  is  simony  within  the  statute, 
for  the  church  was  never  full  of  that  clerk ;  and  if  this  were  allowed, 
the  statute  mieht  be  eluded,  for  it  would  be  only  getting  an  usurper 
to  present,  while  the  church  was  void,  and  then  selling  it.  Walker 
V.  Hammersley^  Skinn.  90. ;  but  the  rightful  patron  shall  have  the 
presentation  and  not  the  king.     3  Inst.  153. 

(7)  Baker  v.  Rogers,  Moor.  114.  S.  C.  Stephens  v.  Wally  Dyer^ 
282  A.  Jenk.  Cent.6.  Case  IS.  Calvert  y.  Parlnnson^  Noy.9S.  LanCy 
72.     Winchcoinh  v.  Pullestony  Hob.  16^. 

(8)  The  purchase  of  the  next  presentation  to  a  living,  the  church 
being  full,  is  good  by  modern  practice,  when  not  prevented  by  12  Ann. 
c.  12.  (infra  370.)  But  it  seems  that  such  a  purchase,  where  the  incum- 
bent is  m  a  dying  state,  is  simony.  Smith  v.  Shelbournf  CrO.  El.  685. 
Hobart,  165. 'Moor,  916.  19  Vin.  Ab.^SS.  Winn.  63.  acc.  In  Ba^^ 
V.  Glubb,  2  Bla.  Rep.  1052,  the  purchase  of  an  advoxoson  in  fee 
simple  under  these  circumstances,  but  without  privity  of  the  clerk, 
was  held  not  affected  by  the  statute  of  simony.  Eyre  C.  J.  declaring 
that  it  would  be  otherwise  had  it  been  a  purchase  of  the  next  pre- 
aentatidn,  which  as  a  '  corrupt  agreement  to  present'  was  within  the 
statute,  while  a  '  corrupt  presentation'  was  bad  at  common  law  ;  and 
see  Foley's  PhilosopJ^y  B.  III.  c.  20. 

{c)  See  2  Bla.  Com.  280. 


daughter,  doth  cdv^nant  with  the  clerk's  father,  that  he  y^W 
procure  the  clerk  to  be  presented,  admitted,  instituted,  and  in- 
ducted into  such  a  church  upon  the  next  avoidance  thereof;  this 
is  a  simoniacal  contract     Wats',  c,  5.  {d) 

Directly  or  indirectly]  Simony  may  bfe  committed,  and  yet 
neither  the  patron  nor  incumbent  be  privy  to  it,  or  knowing  of 
it.  Thus  in  a  writ  of  en*or  to  reverse  a  judgment,  whereby  the 
king  had  ifetovered  iti  a  quare  impedit  upon  a  title  of  simony, 
which  was,  that  a  friend  of  the  patron  had  agi'eed  to  give  sd 
inuch  mdney  to  one  (who  was  not  the  patron),  to  procure  the 
said  parson  to  be  presentied,  who  was' presented  according  to  that 
agreement ;  it  was  assigned  for  error,  that  it  did  not  appear,  that 
either  patron  or  parson  were  knowing  of  this  agreement.  But 
by  the  court;  the  parson  is  simoniacally  promoted :  and  a  case  wflil 
mentioned,  wherfe  the  parson  of  St  Glemerit'y  wfes  ousted,  by 
reason  that  a  friend  had  given  money  to  a  page  belonging  to  die 
earl  of  Exeter,  to  endeavour  to  procure  the  presentation,  and 
neither  the  earl  nor  the  parson  knew  any  thing  of  it.  Wats. 
c,  S.  {e)'  [So  if  the  friend  promises  without  privity  of  the  clerk^ 
that  he  shdl  afterwards  make  a  lease  of  tithes  to  the  patrbn, 
T^ich  he  afterwards  does.]  (9) 

Bofid^  cotenant,  or  other  assurance.,  of  or  fir  driy  sum  of  moneys 
reHoard^  gift,  profit  or  benefit'{l)  whatsoever']  The  bond  and  assur^ 

(d)  Liu*  Rep,  177.  Otherwise  if  the  covenant  is  independent  of 
the  consideration.    Byrte  y.  Manning,  Cro.  Car.4e25.  191. 

(e)  Rex  V.  Trussell,  1  Siderf.  S29.  2  Keb.  20*.  [and  Hutchinson's 
case,  12  Rep.  101.  id.  74.  3  Inst.  154.  Baker  v.  Rogers,  Cro.  El.  789. 
IBrotbnt.lSS.  Zm^w.  1087. 1090. 1093.  The  Kingy.  Bp.ofNormch 
and  Others,  3  Lev.  337.  Semb,  aliter  as  to  advowsons  in  fee.  Scf^ 
Barret  v.  Glubb,  infra  352.  n.  8. ;  and  the  presentee  if  ignorant  of  the 
cdrruptioA,  is  not  within  the  clause  of  disability,  (§5.)  in  that 
statute.    3/n^/.  154.] 

(9)  See  note  (e)  between  [],  and  see  Com.  D.  tit.  Esglise  (N.  3.) 
(1)  A  reservation  of  a  profit  to  a  stranger  as  an  annuity  to  the 
widow  or  son  of  the  last  incumbent,  does  not  appear  to  be  within  the 
Stat.  31  Eliz.,  though  Dr.  Watson  doubts  it ;  but  it  is  perfectly  clear 
that  a  reservation  of  any  kind  of  profit  in  favor  of  the  patron,  is  within 
the  statute,  Bakery.  Mounford,  Noy.  Rep.  142. 

A  local  act  for  inclosure'of  lands,  recited  a  doubt  whether  the  cu^. 
rate,  (who  was  in  this  case  qua  vicar,)  was  entitled  to  small  tithes 
thereof,  or  to  a  modus  in  lieu.  A  posterior  agreement  is  executed 
by  a  new  curate  and  the  inhabitants,  whereby  a  money  payment  in 
lieu  of  such  tithes,  is  declared  to  be  and  to  have  been  charged  ^oin 
time  immemorial  in  right  of  such  church.  This  agreement  entered 
into  to  restrain  the  then  curate  from  asserting  his  claim  to  the  small 
tithes  by  due  course  of  law,  and  to  furnish  evidence  against  his  suc- 
cessors, is  a  benefit  to  the  inhabitants  and  simoniacal,  and  the  pre- 
sentation lapses  to  thecrowti.  The  King  v.  Bp.  of  Oxford,  7  East,  600. 
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ance  here  mentioned,  being  for  money,  reward,  ffA,  pro/It,  or 
benefit^  a  way  was  found  very  early  to  defeat  the  intention  of  this 
act,  hygeneyal  bonds  of  resignation^  whereby  the  presentee  obliged 
himself  to  resign  and  void  the  benefice,  within  a  certain  time 
after  warning  to  be  given  to  him,  or  else  indefinitely,  whenever 
the  patron  should  require  it.     Gibs.  799,  800. 

And  these  bonds  have  been  allowed  both  in  law  and  equity.  (2) 
Thus  in  the  case  oiPeele  v.  the  Earl  of  Carlisle^  M.  6  G.  In  tie 
king's  bench :  In  an  action  of  debt  upon  a  bond,  conditioned  to 
resign  a  benefice ;  the  court  refused  to  let  the  defendant's  coun- 
sel argue  the  validity  of  such  bonds,  they  having  been  so  often 
established  even  in  a  court  of  equity ;  and  that  also,  where  the 
condition  is  general,  and  not  barely  to  resign  to  a  particular 
person.  Sir.  if27- 
[  354  3  So,  M.  9  G.  In  chancery.  Peele  v.  CapeL  Capel  on  present- 
ing Peele  to  a  living,  took  a  bond  from  him  to  resign  when  the 
patron's  nephew  came  of  age,  for  whom  the  living  was  designed. 
When  the  nephew  was  of  age,  instead  of  requiring  a  resignation, 
it  was  agreed  between  them  all,  that  Peele  should  continue  to 
hold  the  living,  paying  301.  a-year  to  the  nephew.  Peele  makes 
the  payment  for  seven  years,  but  refusing  to  pay  any  more,  the 
patron  puts  the  bond  in  suit.  And  then  Peele  comes  into  this 
court  for  an  injunction,  and  to  have  back  his  30/.  a-year.  On 
hearing  the  lord  chancellor  granted  the  injunction,  not  (as  he 
said)  upon  account  of  any  detect  in  the  bond  itself,  which  he  held 
good,  but  on  account  of  the  ill  use  that  had  been  made  of  it  (S) : 
and  as  to  the  money,  it  being  paid  upon  a  simoniacal  contract^ 
he  left  the  plaintiff  to  go  to  law  for  it.     Str.  534. 

So,  in  Durston  v.  Sandys^  M,  1686.  The  defendant  upon  his 
presenting  the  plaintiff  to  a  parsonage,  took  a  bond  of  him  to 
resign;  which  (as  the  reporter  says)  though  in  itself  lawful,  yet 
the  patron  making  an  ill  use  of  it,  viz.  to  prevent  the  inciunbent 
from  demanding  tithes  in  kind,  the  court  awarded  a  perpetual 
injunction  against  the  bond.     1  Vern.  411. 

And  Heskety.  Grey^  in  K.  B.  H.  28  G.  2.  (which  was  a  case  out 

(2)  Though  never  approved  by  the  bishops.  See  Babineton  v.  Wood^ 
Cro.  Car.  180.  See  the  cases  in  which  they  have  been  allowed  before 
collected.    Bp.  qf  London  v.  Ffytche.      Com.  Dig.  tit.  Esglise  (N  3.) 

(3)  See  S65.  note  (a).  Such  bonds  though  to  resign  generally  are 
good,  and  have  been  constantly  so  allowed,  because  they  may  be  on 
good  and  valuable  considerations,  and  not  simoniacal ;  as  where  the 
party  took  a  second  benefice  or  for  non-residence ;  and  equity  will 
insist  on  such  bonds  where  the  consideration  is  good,  see  Turner  v. 
Hawkins,  Fortesc.  Rep.  351. ;  and  will  only  grant  an  injunction  where 
they  are  made  use  of  to  extort  money  from  the  incumbent,  or  to 
turn  him  out  for  any  thing  but  ill  behaviour  or  immorality.  Hawkins 
V*  Turner^  Prec.  CA.  513.    See  also  Hilliardy.  Stapleton,  infra,  note. 


of  chancery :  —  Debt  upon  a  bond.)  Upon  oyer  of  the  condition, 
it  appeared  that  the  obligor  had  been  presented  to  the  living  of 
Staining  by  the  obligee,  and  had  agreed  to  deliver  it  up  into  the 
hands  of  the  ordinary,  within  three  months  after  the  expiration 
of  five  years,  at  the  request  of  the  plaintiff,  his  heirs  or  assigns,  or 
upon  prefer  notice  in  writing,  so  that  a  new  presentation  might 
be  made.  And  after  this  recital  of  the  agreement,  the  conditioi^ 
was,  that  if  the  defendant  did  deliver  up  into  the  hands  of  th(^ 
ordinary  the  said  living,  so  as  that  the  same  might  become  void^ 
then  the  obligation  to  be  void.  The  defendant  pleaded,  that  he 
did  off^  to  resign  absolutely  the  living,  and  that  he  delivered  the 
resignation  to  the  ordinary  that  he  might  accept  the  same,  and 
the  plaintiff  make  a  new  presentation,  but  that  the  ordinary  re- 
fused to  accept  it.  He  pleaded  further,  that  the  agreement  wa$ 
corrupt ;  and  that  the  bond  was  taken  to  keep  the  defendant  in 
awe,  and  therefore  also  corrupt  and  void.  B^der  chief  justice 
delivered  the  resdlution  of  the  court :  The  averring  in  the  plea, 
that  the  agreement  was  corrupt  will  not  make  it  so :  but  it  should 
be  set  forth  what  sort  of  corruption,  that  the  court  may  judge 
whether  simoniacal  or  not.  As  to  the  point,  whether  a  general  f  355  ] 
bond  of  resignation  is  good ;  we  are  all  of  opinion  it  is.  It  was 
determined  in  the  case  of  lord  Carlisle  and  Peele.  But  every 
simoniacal  contract  is  void,  where  it  is  secured  only  by  promise. 
Otherwise  it  is,  when  a  bond  is  given  for  the  performance  of 
such  a  contract,  when  the  condition  does  not  express  the  agree- 
ment, but  is  only  a  condition  for  payment  of  money,  because  we 
cannot  go  out  of  the  written  condition  to  vacate  the  obligation^ 
and  also  because  a  specialty  does  not  want  a  consideration  to 
support  it,  as  a  promise  depending  only  upon  simple  contract 
does.  It  has  been  objected,  that  these  kinds  of  bonds,  when  the 
contract  appears  upon  the  face  of  the  condition  to  be  for  a  gene- 
ral resignation  upon  request,  are  void :  Indeed  it  does  look  so ; 
but  the  law  is  otherwise.  And  as  to  the  other  objection,  we  are 
all  of  opinion  that  the  plea  in  bar  is  bad,  because  it  is  not  averred 
that  the  bishop  has  accepted  this  resignation,  and  for  these  rea- 
sons: 1.  Because  without  the  acceptance  of  the  ordinary,  the 
resignation  is  not  complete,  and  the,  patron  can  have  no  benefit 
of  such  a  resignation.  2.  Because  the  defendant  has  undertaken 
for  the  acceptance  of  the  bishop,  as  that  is  necessary  to  make  a 
complete  resignation,  which  he  has  by  the  condition  of  his  bond 
agreed  to  do.  3.  Because  the  plea  does  not  contain  a  sufiicient 
excuse  for  the  bishop's  non-acceptance  of  the  resignation;  for 
the  defendant  has  undertaken  that  the  bishop  shall  do  it,  or  if  he 
does  not  he  wiU  make  a  satisfaction  by  paying  money  or  the 
like  to  the  party  who  is  injured  thereby ;  and  this  is  reasonable, 
and  is  the  law  in  such  cases,  when  the  obligor  undertakes  for 
the  act  of  a  stranger.  .  The  ordinary  is  a  judicial  officer,  and 
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18  intrvsted  with  ft  judicial  ,poiw^  t^  »Q09pt  or  refuse  iJfffijywtioBs 
fts  he  thinks  proper.  And  judgment  was  given  for  the  plaintiff.  (4) 

— »— ^w^»»»»^— — ■»^~i-"— ^^»^— ^-»~^^"»"  ■  11        —  I    I    »  I        ^^.m*^^  -pipipjpj^  11  I  ^ 

(4)  Gr€y  afterwards  applied  to  the  court  of  chancery  for  an  injuno 
tion  ;  the  proceedings  on  which  application  are  thus  reported  in  Gpey 
V.  Heskethf  Ambler  268.  Plaintiff  was  presented  to  the  living  of 
Steyning  by  the  defendant,  and  previous  thereto  gave  a  general  bond 
of  resignation  after  the  end  of  six  years,  on  three  months  ^request : 
action  sued  at  law,  and  judgment  reooveved  on  the  bond,     Bill  by 

J>laintiff  for  an  injunction  and  inter  alia  for  a  discovery,  whether  de^ 
endant  had  not  sold  the  advowson  sinoe  the  end  of  tbesi;^  years,  with 
a  promise  of  procuring  an  immediate  resignation.  Defendant  de- 
murred to  the  discovery  as  tending  to  subject  him  to  the  penalties  of 
the  statute  against  simony.  Lord  Haramcke  Ch.  was  of  opinion 
that  the  sale  of  an  advowson  during  a  vacancy  is  not  within  the  statute 
of  simony  as  sale  of  the  next  presentation  is  (see  Baker  v,  Rogers^ 
Cro,  Eliz.  788.  Moore,  914.);  but  it  is  void  by  the  common  law. 
These  sorts  of  bonds  are  held  good  at  law,  and  so  they  are  in  equity 
unless  an  ill  use  is  attempted  to  be  made  of  them^  viz^f  by  extorting  a 
.composition  for  tithes,  procuring  an  annuity  for  his  relation,  or-de^ 
sanding  a  resignation  wantonly  or  without  good  cause,  augh  as  is 
approved  by  the  law ;  as  for  the  benefit  of  his  own  son,  or  on  aooouot 
pf  non-residence,  pluralitv,  or  gross  immorality  of  the  incumbent. 
.2  BL  Comm.  280.  and  authorities  passim,  in  this  tiUe,  in  which  case 
this  court  will  interfere.  Durston  v,  Sandys,  1  Femon.  411.  and 
HiUiard  v.  Stapleton,  infra.  Moor,  641.  Cro,  Car,  680,  ace*  The 
question  then  is,  whether  the  sale  of  his  advowson  under  these  cir- 
cumstances, attended  with  an  immediate  resignation,  is  an  abuse? 
It  seems  to  be  an  evasion  of  the  statute ;  perhaps  if  more  money  had 
been  given  by  reason  of  the  vacancy,  it  might  be  ^within  the  statute* 
Jt  desires  discovery ;  and  he  overruled  the  demurrer.  It  was  sug- 
gested in  the  bill>  and  made  a  defence  at  law,  that  the  bishop  had 
jefused  to  accept  the  resignation.  His  lordship  approved  the  oonduct 
of  the  bishop  in  case  he  was  informed  the  advowson  was  sold  to  be 
attended  with  an  immediate  resignation.  And  he  also  expressed 
himself  of  the  same  opinion  with  tne  judges  in  the  king's  bench,  that 
the  bishop's  refusal  to  accept  the  resignation  was  no  excuse  for  the 
incumbent's  not  resigning;  for  that  ne  had  undertaken  to  resign, 
^hich  implies  both  resignation  and  acceptance,  without  which  the 
resignation  is  not  complete.  Lamb*s  case,  5  Rep.  2S.,  HUliard  v. 
Btapletony  1701.,  1  Eg,  Ab,  87.  pi,  8.  The  guardian  of  an  infant  pre- 
jiented  to  a  living,  and  took  a  bond  from  the  incumbent  to  resign 
within  two  months  after  request  of  the  patron  or  his  heirs ;  the  patron 
died  an  infant,  leaving  two  sisters,  his  heirs^  who  on  the  incumbent's 
refusal  to  resign,  put  the  bond  in  suit,  and  recovered  judgment.  Upon 
a  bill  to  be  relieved  against  the  judgment,  it  was  proved  that  the 
sisters  had  said,  "  If  he  would  not  give  700/.  for  the  perpetual  ad- 
vowson, they  would  make  him  resign."  Held,  that  the  proof  in  this 
case  lying  on  the  defendants,  unless  they  shew  some  good  reason  for 
jremoving  the  incumbent,  the  court  will  decree  against  the  bond. 
Sends  for  resignation  have  been  held  good  inlaw.  Thestatuite  31  £{• 
^against  simony,  made  the  penalty  on  the  lay  patron ;  and  w  case  nf 
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But  it  appearing  that  the  patron  had  advertised  the  living  to  he 
sold,  and  in  treating  with  a  purchaser  for  it,  that  he  had  de-    C  ^^6  ] 
clared  he  asked  and  expected  a  greater  price  for  it,  as  he  could 
compel  an  immediate  resignation ;  lord  Hardmcke,  for  this  rea- 


a  resignation  bond  appears  before  that  statute,  since  which  they  have 
been  allot»ed  only  to  preserve  the  living  for  the  patron  himself,  or  for  a 
child,  or  to  restrain  the  incumbent  foom  non-residence  or  a  vicious  course 
of  life;  (see  Bagshatv  v.  Bossley,  4  Tp  R,  78.)  but  if  anu  other  advan- 
tage be  made,  it  tvill  avoid  the  oond;  and  the  court  will  grant  a  per- 
petual injunction  against  it.  Though  it  be  general  for  resignation,  yet 
some  special  reason  n^ust  be  shewn  to  re(|uire  such  resignation,  or 
the  court  will  not  suffer  it  to  be  put  in  suit ;  for  if  it  should  not  be 
90,  simony  may  be  committed  without  proof  or  punishment.  A  par- 
ticular agreement  to  resign  for  the  benefit  of  tne  friend  that  would 
be  presented,  must  be  proved,  and  without  such  agreement  the  bond 
ought  not  to  be  sued  but  for  misbehaviour  of  the  parson. 

In  this  case  there  being  proof  of  endeavours  to  set  money  out  of 
plaintiff  (see  Havddns  v.  Turner)  the  court  decreed  a  perpetual  in- 
jupction  against  the  bond,  and  satisfaction  to  be  ackbowledged  on 
|he  judgment,  and  plaintiff  to  give  a  new  bond  to  resign :  but  that 
pot  to  be  sued  without  leave  of  the  court.  In  Grev  v.  Hesketh*  AmbL 
.268.,  Lord  Hardmcke  said,  *  The  lord-keeper  Wright  went  too  far 
in  this  case.' 

Again  in  Legh  v.  Letois,  May  5.  1801.  1  East,  391.  The  court  held 
that  a  bond  given  to  resign  a  school  or  freehold  office  at  request  of 
the  patron  is  valid,  but  equity  will  interfere  by  injunction  to  prevent 
%sk  ill  use  of  it  by  the  patron ;  as  in  1  Vem.  411.,  &c.  sed  quare,  3  B. 
AP^231.  S.  C.  in  error,  and  lord  Thurlotv  in  Bp.  of  London  v. 
Ffytche.  In  Grahame  v.  Grahame,  A.  D.  1682.  1  Vem*  Rep*  131.  on 
motion  to  dissolve  an  injunction  against  proceeding  at  law  on  a  re- 
signation bond,  North  C.  J.,  doubting  its  validity,  directed  plaintiff  to 
declare  at  law  and  defendant  to  plead  simony,  and  after  judgment  to 
return  into  equity.  As  to  protecting  a  party  and  his  executors  from 
answering  a  bill  of  discovery,  where  the  answer  might  subject  him  to 
forfeiture  for  simony,  see  Parkhurst  v.  Lowten,  1  Meriv,  391. 

A.  presented  B.  to  a  vicarage,  and  took  a  bond  conditioned  to  re- 
sign atler  ten  vears  on  request.  The  ten  years  expired,  and  the  re- 
j^uest  was  made.  B.  prepared  a  resignation  and  tendered  it  to  the 
bishop,  who  refused  to  accept  it,  saying  these  bonds  were  against 
conscience  and  void,  and  because  this  in  an  action  on  the  bond  would 
be  no  plea  (see  Grey  \.  Hesketh,  AmbL  26S.  Peele  v.  Earl  of  Carlisle, 
Stra*  212^')  B.  (who  held  the  benefice  for  a  third  person  of  good  con- 
versation but  did  not  reside  at  the  vicarage)  brought  his  bill  to  be 
relieved,  and  to  have  an  injunction  against  the  bond  at  law.  But 
jthe  court  would  not  relieve  unless  the  patron  had  made  some  iU  use 
of  the  bond,  for  the  law  allows  resignation  bonds  to  be  good.  Price 
B.  was  not  clear  as  to  any  judicial  act  to  be  done  by  a  third  person, 
but  the  party  having  done  his  endeavour,  the  parson  had  three  months 
given  him  to  resign,  which  if  he  did  the  court  would  grant  a  special 
injunction.  Steeper  v.  Carver,  2  Eq.  Ab.  183. 72/.  1. 


356  i^iinonp. 

son,  and  as  it  was  making  a  bad  use  of  the  patron,  granted  an 
injunction  to  restrain  the  patron  from  proceeding  further  upon 
the  bond. 

In  the  case  of  the  bishop  of  London  and  Leans  Disney  Ffytche 
esquire,  in  the  year  1780  (5),  the  rectory  of  the  parish  church  of 
Woodham  Walter  in  Essexj  in  the  diocese  of  London^  becoming 
vacant,  Mr.  Ffytche  presented  his  clerk  the  reverend  John  Eyre 
to  the  bishop  for  institution^  The  bishop  being  informed,  that 
the  said  John  Eyre  had  given  his  patron  a  bond  in  a  large 
penalty,  to  resign  the  said  rectory  at  any  time  upon  his  request; 
and  the  said  John  Eyre  acknowledging  that  he  had  given  such  a 
bond ;  the  bishop  refused  to  institute  nim  to  the  living. 

Whereupon  Mr.  Ffytche  brought  a  quare  impedit  {g)  against 
the  bishop  m  the  cou^  of  common  pleas,  and  obtained  judgment 
C  957  ]  against  him.  Upon  which,  the  bishop  appealed  to  the  court  of 
kmg's  bench,  and  that  court  also  gave  judgment  in  affirmance  of 
the  judgment  in  the  court  of  common  pleas.  Upon  this,  the 
bishop  appealed  to  the  house  of  lords ;  where,  upon  debate,  th^ 
lords  ordered  several  questions  to  be  put  to  the  judges;  who. 
difiering  in  opinion,  they  were  directed  to  deliver  their  opinions 
seriatim,  with  their  reasons.  The  questions  were  twelve  in 
number,  but  divers  of  them  going  only  to  matter  of  form,  the 
true  substantial  inquiry  was,  whether  an  agreement  made  between 
an  incumbent  and  patron,  whereby  the  incumbent  undertakes  to 
avoid  the  benefice,  at  the  request  of  the  patron,  be  not  an  agree» 
ment  for  a  benefit  to  the  said  patron,  within  the  statute  of  31  I^iz. 
so  as  by  reason  of  such  agreement  such  presentation  shall  be 
void? 

Mr.  Justice  Btdler  said,  he  had  taken  no  small  pains  to  find 
out  upon  what  principle  all  the  cases  have  gone,  but  it  had  not 
been  with  much  effect :  for  he  could  not  find  that  the  different 
authorities  upon  this  subject  are  supported  by  that  sense,  by  that 
reason,  or  by  that  principle,  which,  if  the  case  were  now  totally 
new,  would  gsirem  him  in  his  judgment,  or  induce  him  to  concur 
in  those  decisions.  But  the  authorities  are  so  very  numerous ; 
they  have  arisen  at  so  many  different  periods  of  time;  all  the 
judges  for  near  200  years  past  have  been  so  uniformly  of  the 
same  opinion ;  the  law  has  been  received  not  only  in  Westmin- 

(5)  Reported  1  East,  486.  2  Bro.  P.  C.  211.  1  Bro.  C.  C.  96.  Cun- 
ningham^ s  Law  of  Simony. 

(g)  Upon  this  quare  impedit  the  bishop  filed  a  bill  to  discover 
whether  the  clerk  presented  to  him  by  Mr.  Ffytche  had  not  given  a 
general  bond  of  resignation,  in  order  to  set  up  tnat  bond  as  a  defence 
at  law  for  having  refused  him  institution,  To  this  bill  the  defendant 
demurred,  first,  on  account  of  the  legality  of  such  bond ;  secondly, 
that  the  discovery  was  immaterial ;  but  the  demurrer  was  over-ruledt 
1  Bro>  Ci  C.  96.  [and  see  Parkhurst  v,Lotvten,  1  M^riv.  391.] 


steNhall)  but  throughout  the  kingdom,  as  properly  settled,  and 
mankind  have  so  uniformly  acted  upon  this  idea,  that  it  si^ihed 
to  him  to  be  very  dangerous  to  overturn,  or  <3ven  to  shake  those 
authorities;  For  if  pohcy,  private  wishes,  or  the  hardships  of  a 
case  were  permitted  to  weigh  down  judicial  determinations  in  one 
instance,  they  might  be  extended  to  any  other,  and  the  law,  in-t> 
stead  of  being  a  certain  rule,  would  be  governed  by  a  discretion 
to  be  exerdsed  without  rule  in  each  particular  case  which  comes 
in  judgment.  The  bond  in  question  is  a  bond  with  a  condition 
to  resign  upon  request;  and  it  is  stated  in  the  pleadings  that  it 
was  corruptiy  agreed  between  Mr.  Eyre  and  Mr.  Ffytchcj  that  [  358  ] 
Mr.  F^rtche  should  present  Mr.  Eyre^  and  in  consequence 
thereof,  Mr.  Eyre  did  give  this  bond  to  Mr.  Ffytche^  ITie  ques- 
tion is,  whether  such  a  bond  be  corrupt  and  illegal?  Hie 
authorities  one  and  all  have  determined  that  such  a  bond  is 
good  ^  And  this  hath  been  decided  not  only  in  cases  where  it 
might  be  supposed  that  the  bond  was  given  (tfter  the  present- 
ation, and  without  anyjirevious  agreement,  but  in  cases  where  it 
did  appear  that*  the  bond  was  given  before  the  presentatimi,  and 
that  a  presentation  was  made  in  consideration  of  that  bond. 

Mr.  Baron  J^e*  The  counsel  for  Mr.  Ffytche  rested  the 
whole  argument  upon  the  authority  of  a  series  of  cases,  in  which 
it  was  said  to  have  been  adjudged  that  these  bopds  were  good  in 
law ;  the  house  was  called  upon  stare  super  antiquas  vias^  and  an 
indignation  endeavoured  to  be  raised  against  all  those  who  should 
unsettie  foundations.  But  without  unsetding  foundations,  he 
might  ask  (he  said)  how  the  general  docti^ine,  extracted  from 
this  series  of  cases,  thsit*  a  general  bond  of  resignation  is  in  itself 
not  unlawful,  applies  even  to  prove  that  the  bond  stated  in  these 
pleadings,  under  the  special  circumstances  of  this  case,  is  not 
unlawful :  And  he  was  compelled  to  go  into  the  inquiry :  because 
the  question  upon  these  bonds,  proposed  by  their  lordships,  was 
not  any  question  upon  the  validity  of  such  bonds  themselves,  but 
was  a  question  upon  their  validity  upon  the  particular  case,  and 
under  special  circumstances  stated  in  these  pleadings.  He  had 
looked,  he  said,  into  most  of  the  cases  that  have  been  alluded  to, 
and  found  Uiat  instead  of  deciding  the  question  upon  the  validity 
of  such  a  bond,  given  under  such  circumstances  as  are  disclosed 
in  these  pleadings,  they  are  express  authorities  to  prove  that 
such  a  question  remains  to  this  hour  open  to  discussion.  From 
the  uniform  language  of  the  cases,  if  you  object  to  the  validity  of 
these  bonds,  you  must  take  the  circumstances  upon  which  the 
objection  is  founded,  that  Uie  court  may  judge  whether  it  is  suf- 
ficient. Therefore  at  once  to  distinguish  uiis  case  from  all  the 
cases  cited,  he  believed  he  might  hazard  the  assertion,  viz.  that  all 
the  ciFcumstances  were  stated  for  the  first  time  upon  this  record. 
Laying  these,  tiierefere,  out  of  die  case,  the  questions  proposed 
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tothejudgesareby  no  means  compUoited  or  iotaoglod.  The 
statute  of  Elizabeth  was  made  to  inforce  a  very  clear  rule  in  the 
ecclesiastical  law,  that  presentations  ought  to  be  spontaneous. 
The  words  of  the  statute  are  <'  reward^  gffif  prdfit,  or  benefit.^* 
[  S59  ]  Is  the  possession  of  a  resignation,  bond  pr<^  or  benefit  to  a 
patron?  In  every  article  in  which  the  patronage  is  valuable,  it 
is  marketable,  and  by  that  the  bond  heoomes  instantly  more 
valuable  and  more  marketable.  In  a  word,  he  that  stipulates 
for  a  resignation  bond,  bargains  for  a  sum  (rf*  money,  or  for  that 
whidi  to  him  is  as  vduable,  or  perhaps  more  valuable  than  that 
sum  oi  money.  Either  of  them  is  beneficial  to  him,  both  of  them, 
therefore,  equally  forbidden  by  the  statute. 

Mr.  Justice  Nares.  It  may  perhaps  be  difficult  to  point  out  the 
reasons  upon  which  general  bonds  of  resignation  ware  originally 
held  good.    Many  reasons  mav  be  suggested ;  among  the  rest, 
he  mentioned  that  such  a  bono  was  never  considered  in  a  cri- 
minal point  of  view,  where  particular  p^sons,  as  the  sons  or 
relations,  or  particular  friends,  were,  intended  to  be  promoted 
upon  a  resignation ;  he  would  si^>pose  that  the  patron,  at  the 
time  he  gave  his  living  to  the  incumbent,  had  a  great  number  of 
children,  one  perhaps  he  intended  to  bring  up  to  the  church. 
They  were  of  that  age  at  that  time,  he  couM  not  tell  which  it 
may  be  that  may  live  to'  be  old  enough,  or  if  he  lived,  how  fiur 
his  capiuatymigLt  enable  him  to  take  upon  him  that  sacred  fiinc. 
tion;  and  there  may  be  other  things  to  prevent  it;  and  there- 
fore it  is  impossible  to  speeify  what  particidar  child  it  should  be 
assigned  to.    If  he  has  in  lus  eye  a  relation  among  others,  he 
cannot  perhaps  point  out  that  particular  Relation.     Or  there  may 
be  other  incidents ;  the  incumbent  might  go  and  leave  his  church 
for  too  long  a  time ;   therefore  resignation  bonds  may  be  con- 
sidered as  having  some  little  foundation  at  the  time  they  were 
originally  entered  into.     But  that  audi  bonds  have  been  held 
good  appears  from  a  regular  train  of  cases  in  law  and  equity  for 
near  two  hundred  years.     Founded  <m  which  decisions,  which 
have  so  totally  settled  this  point  in  the  temporal  coiuts.  Sir 
jSSmcm  Degge  takes  notice,  that  bcmds  of  resignation  had  become 
80  frequent,  that  hardly  a  living  was  possessed  without  them;  that 
he  advises  an  appUcation  to  parliament  to  prevent  that  bad 
practice,  and  whith,  he  believed,  if  it  could  be  effectually  pre-- 
vented,  would  be  a  very  desirable  thing. 

The  Bishop  of  SaliSwy»  The  whcue  of  the  question  rests  ul- 
timately on  the  staliiteof  31  Eliz.  The  interpretation  given  to 
that  statute  by  the  learned  baron  is  consopant  to  the  best  and 
most  dispassionate  opinion  I  am  capable  of  forming;  and  whicJi 
dnerefore  I  hold  myaelf  bound  to  ddiyer  to  your  lordships.  It  ia 
well  known,  my  lords,  that  this  act  was  pflned  witiia  view  of  pro- 
the  ecdesiftstinal  law,  and  of  rtrengthming  its 


The  ecclesiftstical  Uw,  wliicfa  considers  simoirjr  as  a  crime  of  deep 
dye,  coald  only  punish  the  clerical  offender.  The  legislature 
perceiving  the  serious  ccHis^uences  of  this  defect,  in  its  wisdom 
interposed ;  and  inflicted  c^:toin  penalties  on  the  patron,  the  cor^ 
rupter  and  partaker  of  theguUt  The  fict  is  npt'deprivativ«»  but 
accumulative.  It  doth  not  deprive  the  .eoclesias^tical  judge  of  his 
power.  It  doth  not  witbdiraw  the  clerk  from  the  jurisdiction  of  his 
ordinary^  nor  dispense  with  the  oath  against  simony,  Uk  which 
every  presentee  was  previously  subject  Its  main  object  was  to 
prevent  corrupt  influence,  interested  motives,  and  gross  abuse  of 
nis  power  on  the  part  of  the  patron;  and  to  apply  a  remedy  toaa 
evil,  thought  to  be  of  the  most  dangerous  frequency^  of  the  most 
alarming  magnit^ide  at  that  day ;  which  has  been  continually  in^ 
creasing  to  the  present  period ;  and  which,  unless:  checkedx  bids 
fiur  to  oreak  down  every  hairier  which  honour^  decifency^  and 
religion  can  oppose.  The  question  on  which  ypur  lordships  are 
now  to  pass  iudgment,  I  conceive  to  be  new  in  speeie*  It  is 
here,  my  loros,  I  mean  to  make  my  stand.  None  of  the  varieus 
cases  which  have  been  adduced  by  the  judges  in  the  house^  or  by 
the  counsel  at  the  bar,  seem  to  me  to  touch  it.  They  are  distinct  in 
their  nature ;  the  case  has  never  been  decided  upon,  never  been 
vgued,  and  consequently  all  the  reasoning  from  a  ^rie^  qC  deter- 
minations in  the  courts  below,  so  much  laboured,'  a^d  s0  much 
pressed,  doth  not  apply,  and  &Us  to  the  ground*  Muoti  has  been 
9aid,  my  lords,  much  more  probably  will  be  said,  ^s  to  the  inex- 
pediency  and  fiital  efifects  of  movii^  old  foundations.  Legdl  de- 
cision%  which  fi:>r  centuries  have  received  the  sanction  of  succes- 
sive generations,  of  the  great  and  able  interpreters  of  law  which 
preside  in  our  courts  (and  greater  and  abler  either  in  former  ages 
or  at  tiie  present  time,  no  nation  ever  had  to  boast  of)  are  entiUed 
to  the  highest  reverence,  ftoxn  every  citizen  who  respects  his  own 
character,  values  his  property,  or  loves  his  country.  But  I  con- 
tend, my  lords,  that  in  the  case  before  you  diere  are  no  precedents. 
It  is  specific  in  its  circumstances;  and  (exclusive  of  the  bond), 
on  the  sole  ground  of  the  statute,  the  presentation  in  the  present 
ca^  is  void.  And  here,  my  lords,  I  should  naturally  clo^e  what 
I  have  to  offer  to  your  lordships'  consideratioui,  But  iis  the/situa* 
tio|i  of  the  parochial  clergy,  on  the  foot  of  th^  CPQuo^only  received 
interpreUition  <4  the  law  relative  to  general  bond^  of  re$ignationt  [  361  } 
is  either  unknown  or  misunderiitopd,  I  s^uld  be  wanting  injus- 
tice to  that  most  useful  wd  mo&t  respiectable  body  of  men,  were  I 
not  tp  represent  it  without  exaggeration^,  and  leave  it  to  ^our  lordr 
iships'  lionour  end  humwil^r  Every  pvesentee,  previous  to  his 
leceivuig  institution,  U  obliged  tp  take  the  oftth  against  simony. 
Tbef«|i«e  of  that  oath  in  as  Sear  as  langua^can  make  it  There 
liever  emUi  h^ve  been  the  hesitation  of  ah  mstant  as  to  its  mean- 
ii^  in  tbe  breaot  of  any  m^»  who  in  interpretipg  the  terins  i^ 
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which  it  is  expressed,  followed  nothing  but  the  genuine  sUgge^ 
tions  of  his  own  understanding.  The  onljT  question  whicli  can 
arise  on  the  subject  is  a  question  of  conscience  alone ;  but  unhap-* 
pily,  the  force  of  temptation  in  this  as  in  other  instances  of  monJ 
conduct,  operate  on  minds  not  sufficiently  tender  to  the  impres- 
sions of  duty ;  and  leads  to  the  fostering  a  secret  wish,  that  the 
imposition  of  the  oath  could  be  either  dispensed  with,  or  the  terms 
in  which  it  is  framed,  be  differently  expounded  from  its  obvious 
import  The  surprize  of  an  unexpected  offer  of  a  valuable  bene- 
fice ;  the  oppression  of  poverty ;  the  calls,  perhaps,  of  a  numerous 
family  unprovided  for;  and  the  glitter  of  comparative  affluence; 
all  contribute  to  induce  to  the  listening  to  any  casuistry  which  can 
reconcile  interest  with  duty.  To  a  man  thus  circumstanced,  and 
thus  inclined,  authority  is  easily  admitted  in  the  place  of  reason- 
ing, and  the  sanction  of  courts  supersedes  conviction.  From 
these  motives,  general  bonds  of  resignation  have  usually  been 
given;  and  from  the  instant  they  are  given,  the  wretched  presentee 
IS  taken  from  under  the  protection  of  that  law  which  guards  the 
property  of  every  other  subject  of  the  state.  He  ceases  to  be 
free ;  because  he  holds  his  living  at  the  absolute  will  of  his  patron; 
subject  to  his  caprice;  and  rendered  incapable  of  discharging 
many  of  the  most  essential  duties  of  his  office,  where  they  happen 
to  clash  with  the  prejudices,  the  humours,  or  the  vices  of  the 
master  of  his  fortune.  Nay,  my  lords,  even  the  most  degrading 
compliances,  the  sacrifice  of  every  comfort  which  unconditional 
presentation  confers,  are  insufficient  to  secure  a  permanent  con- 
tinuance in  the  benefice,  the  instant  that  the  wants,  or  even  the 
whim  of  the  patron  demand  an  avoidance :  Resignation  or  ruin  is 
the  alternative.  Your  lordships  need  not  be  told  which  is  likely 
to  be  submitted  to. 

Bishop  of  Bangor.  I  had  occasion,  many  years  ago,  in  the 
course  of  my-  inquiries,  to  consider  the  subject  of  general  bonds 
[  362  1  of  resignation.  And  I  must  confess  that  the  decisions,  one  in  the 
8  Ja.  1.  Jones  and  Lawrence^  the  other  in  the  5  Ch,  1.  Babington 
and  Wood^  did  not  appear  to  me  to  rest  on  such  solid  and  sub- 
stantial grounds  as  they  ought  to  have  done ;  and  yet  these  two 
determinations  are  the  precedents,  which  our  courts  have  ever 
since  implicitly  followed,  whenever  the  legality  of  such  bonds  was 
brought  into  question.  One  of  the  learned  judges,  in  the  course 
of  his  argument,  proved  to  your  lordships,  that  the  point  now 
under  consideration  was  not  tne  point  in  question  when  these  two 
cases  were  determined,  on  which  so  much  stress  was  laid  in  the 
courts  below;  and  it  is  very  material  that  all  the  learned  judges 
who  have  hitherto  delivered  their  opinions  to  you  on  this  occasion, 
have  unanimously  declared,  that  if  this  case  had  been  res  integfOj 
the  judgment  ought  to  have  been  different;  but  the  weight  of 
these  precedents,  and  of  many  others  fpr  so  great  a  length  oftime^ 
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presses  so  hard  upon  them,  that  they  are  nnwilling  to  make  any 
alteration,  lest  they  should  be  considered  as  reinoving  land  marks, 
and  unsettling  principles  which  had  prevailed  for  near  two  cen-i 
turies.  Much  reverence,  my  lords,  is  certainly  due  to  such  decisions 
of  our  courts  as  have  been  uniform  and  long  acquiesced  in ;  but 
if  in  succeeding  times,  great  and  manifold  inconveniences  shall  be 
found  to  arise  from  persii^ting  in  such  determinations,  and  no  in- 
convenience from  altering  them,  the  case  is  too  plain  for  me  to 
tell  this  house  what  ought  to  be  done.  Under  the  cover.of  gene- 
ral l)onds  of  resignation,  the  worst  and  most  corrupt  practices  may 
be  carried  on;  By  means  of  such  a  bond,  a  patron  may  erect  a 
court  of  justice  over  his  clerk,  much  superior  to  that  of  his  ordi- 
nary ;  the  ordinary  can  suspend  a  clerk  &om  the  exercise  of  his 
function^  and  jcan  deprive  him  of  his  benefice ;  but  before  this  can 
be  done,  the  party  must  be  cited  to  appear;  a  charge  commonly 
called  a  libel  must  be  exhibited  against  him ;  a  competent  time 
must  be  allowed  for  answering  the  charge ;  a  liberty  must  be 
granted  for  counsel  to  defend  tne  cause ;  and  after  hearing  all  the 
proofs,  a  solemn  sentence  must  be  pronounced,  from  which  there 
lies  an  appeal :  But  a  patron  with  siich  a  bond  in  his  pocket,  has  ,. 
a  much  more  compendious  way  of  doing  his  business ;  for  he  can 
deprive  his  clerk,  without  trial,  without  proof,  without  sentence. 
By  means  of  these  bqnds,  p  atrons  can  convert  benefices,  which 
are  by  law  freeholds  for  life,  into  estates  for  years,  for  months,  or 
even  only  for  a  few  days.  By  means  of  these  bonds,  the  revenues  C  363  3 
of  that  most  usefiil  and  respectable  body,  the  parochial  clergy^ 
are  growing  less  and  less  every  year ;  and  there  is  little  doubt, 
but  that  many  of  the  money  payments,  in  lieu  of  tithes,  and  which 
have  now  obtained  the  form  of  a  modus,  sprang  originally  fi*om 
these  bonds.  By  means  of  these  bonds,  it  is  become  as  easy  to 
sell  the  next  avoidance  of  a  rectory  or  vicarage  as  it  is  to  sell  any 
other  species  of  property ;  and  from  this  circumstance,  religion, 
learning,  discipline,  and  good  order  sufier  very  much.  It  has 
been  common  of  late  years  to  advertise  in  the  public  prints  the 
sale  of  livings  with  immediate  resignation  :  but  if  this  judgment 
should  have  the  sanction  of  this  house,  these  advertisers  would 
wax  bolder,  and  in  a  short  time  inform  us  of  public  offices  being  . 
opened  for  negociating  this  kind  of  traffic. 

.  Bishop  oilAandaffi  The  pope,  in  former  ages,  was  a  great 
encourager  of  resignations  among  the  clergy  of  this  kingdom,  be- 
cause he  obtained  a  year's  income  of  the  benefice  upon  every 
avoidance ;  but  neither  were  the  catholic  clergy  of  this  country  at 
that  time,  nor  are  they  (he  believed)  at  this  time,  fettered  by  ge- 
neral, bonds  of  resignation.  In  the  church  of  Scotland,  this  traf- 
fic hath  not  yet  poUuted  the  minds  of  either  patrons  or  ministers ;. 
nor  is  it  in  use  in,  any  protestant  church  in  Christendom,  at  least 
not  in  the  same  degree;  in  which  it  is  in  our  own.     This  practice 
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he  said  was  a  sore  scandal  to  die  church  of  England :  and  he 
hoped  from  the  hish  sense  of  religion  and  honour  which  had  ac» 
eompanied  the  deUberations  of  that  house^  that  the  •time  was  now 
eome  when  it  would  be  no  longer  endured.     It.  is  said^.  that  this 
matter  is  not  now  res  int^a  ;  that  there  have  been  in  the  course 
'    ef  above  two  hundred  years  many  adjudged  cases,  and  that  we 
must  of  necessity  adhere  to  the  precedents.    The  stare  decisis^  the 
stare  stq)er  antiguas  vias,  was  a  maaum  of  law  sanctified  by  such 
length  of  usage,  such  weight  of  authority,  that  he  durst  not  pro- 
duoe  any  of  the  arguments  which  sii^^ested  themselves  to  his 
mind  in  opposition  to  it ;  though  some  of  them  tended  to  question 
ks  utility,  and  some  of  them  its  justice.    It  was  a  maxim  he  said 
which  hi&  hitherto  course  of  studies  had  net  brought  him  much 
acquainted  with.    It  is  not  admitted  in  philosophy :  Itis  not  ad- 
mitted in  divinity;  for  divines  do  not  allow  that  there  are  any  in-> 
fiJlible  interpreters  of  the  Bible,  which  is  their  statute  book ; 
thev  maintain  that  fitthers,  diurohes,  and  councils  have  erred  in 
their  interpretations  of  that  bodk,  in  their  decisions  concerning 
r  QR±  1    pc^nts  of  &ith;  this,  as  protestants,  they  ever  must  maintain, 
^^*^    otherwisethevcaiuKrtjustifytheprmciplesonwhichtheyeiiuuid. 
Dated  themselves  from  the  bondage  of  the  church  of  Romew     But 
be  it  so,  let  diis  maxim,  as  applied  to  the  law,  be  admitted  in  its 
fullest  extent,  what  fdlows?    Nothing  in  this  case,  he  said,  far 
the  plaintiff  had  averred,  and  one  of  the  learned  judges  had  been 
pointed  in  proving  that  the  case  in  Question  was  not  similar  to 
any  one  of  the  cases  which  had  been  adjudged  in  the  courts  below. 
But  suppose  the  case  of  the  plaintiff  is  similar,  in  all  its  circum- 
stances, to  someone  or  more  ch  the  cases  wfaidi  have  been  adjudged 
below ;  still  it  will  not  follow,  that  the  house  of  lords  is  to  be 
bound  by  the  precedents  of  those  courts;  if  it  is,  the  right  of  i^ 
peal  is  nugatory.     If  a  man  thinks  that  the  judgment  of  those 
courts  is  contrary  to  law,  he  has  a  right  to  come  to  this  house  to 
know  whether  it  be  so  or  not     And  this  house,  in  deUveringits 
opinion,  doth  not  make  law,  but  declares  what  the  law  is.     The 
courts  below  interpret  a  statute  one  way,  this  house  may  see  rea- 
son to  interpret  it  another,  and  in  that  case  the  constitution  hath 
said,  that  the  courts  below  mistook  the  sense  of  the  statute,  and 
that  the  interpretation  which  it  receives  in  this  house  is  the  rig^ 
inteipretation.     PrecedoitB  may  be  obligatory  in  the  courts  in 
whidi  they  are  established ;  but  their  operation  should  not  be  ex* 
tended  beyond  the  limits  of  those  courts.     It  ought  not  at  least  to 
be  extended  into  the  house  of  lords.      If  indeed  there  were  any 
precedents  of  that  house  concerning  the  legality  or  ill^ality  of 
general  bonds  of  resignation,  those  precedents  woidd  have  de* 
s^nred  we^t  in  the  present  case,  but  there  is  not  one  precedent 
of  the  kind  to  be  met  with  on  t;heir  journals;  so  that  whatever 
might  be  tboughtas  to  the  novelty  of  the  case  in  the  courts  below. 


It  was  undoubtedly  new  in  that  house,  free  and  unshackled  by 
precedent. 

Lord  TAurbm  argued  at  large  against  the  validity  of  thesd 
bonds,  and  among  other  particulars  observed,  that  one  thing 
which  stfttck  him  was,  that  ever  since  the  establishment  of  the 
church  of  England^  this  ecclesiastical  of&ce  was  ah  of&ce  Jbr  life. 
It  i^  not  competent  to  the  bishop  to  give  it  for  any  less  time  tibah 
for  life.  And  it  never  was  competent  to  a  bishop  of  any  Euro- 
pean church  that  ever  he  heard  of  (and  he  had  made  inquiries) 
to  give  it  for  any  less  estate  than  an  estate  for  life.  The  incunw 
bent  thei^fore  derives  ihtirely  under  and  from  the  bish<^  an 
estate  for  life,  grounded  upon  the  original  constitution  of  the 
office,  and  consequently  invariable  by  law.  If  diat  be  the  co»-  [  365  J 
stitution  of  the  offi<:;e,  by  what  rule  or  principle  can  it  be  justified 
at  common  law,  that  such  an  officer  should  give  a  bond  to  his 
patron  in  order  to  hold  the  living  for  a  less  term  than  for  life. 
In  the  arffument  of  this  cause,  a  question  was  asked,  with  respect 
to  a  boncTgiven  by  a  judge  to  resign  his  office  of  judge :  What 
was  the  answer?  The  bond  would  be  given  to  the  king;  and  if 
given  to  the  king,  it  would  be  void,  because  it  would  raider  the 
jud^s  dependent  upon  the  king,  instead  of  being  independent,. 
as  me  statute  of  king  William  expresses  it,  quamdiu  se  bene  gesse-- 
rifU.  A  master  in  chancery  is  an  officer  appointed  for  life :  Sup- 
pose the  chancellor  has  the  appointment  of  it;  suppose  such 
master  gives  a  bond  to  resign  when  called  upon,  would  that  bond 
be  goodat  common  law?  No;  because  it  is  not  only  contrary 
to  the  constitution  of  his  office,  but  because  the  public  has  an 
interest  in  the  independence  of  that  officer,  as  being  appointed 
for  life,  and  a  public  law  officer ;  his  -  place  is  indep«[ident,  it 
18  whilst  he  behaves  himself  well  in  that  office ;  if  he  is  an  officer 
for  life,  how  can  any  private  man  whatsoever,  because  it  is  his 
province  to  appoint  him,  take  upon  him  to  render  that  officer's 
situation  such  as  the  law  said  it  should  not  be.  (6)  And  in  the 
conclusion  he  moved,  that  the  judgments  of  the  courts  of  com* 
mon  pleas  and  king's  bench  in  this  cause  be  reversed.  Which 
was  determined  accordingly,  upon  a  division,  nineteen  against 
eighteen. 

N.  One  of  the  questions  proposed  to  the  judges  was.  Whether 
the  ordinary  is  bound  to  accept  a  resignation?    {Vide suproj 

lRr0i0nation  5.)  (A) 

■-  -  - ■  - ■  —  ■  -       — 

(6)  But  see  Legh  v.  Lems^  1  Eastf  991.  contra.  LatvrenceJ*  dtdn* 
tante.  See  S.  a  3  B.  &  P.  231. 

(h)  Since  this  case  a  bond  given  to  the  patron  by  an  incumbent  on 
presentation  to  reside  on  the  living,  or  to  resign  to  the  ordinary,  if 
he  did  not  return  to  it  withi]^  one  month  after  notice^  and  vXso  not  to 
commit  waste,  was  adjudged  to  be  good;  for  the  condition  was  not 
as  in  Ffytdie*^  case  to  secure  an  unquiuified  resignation,  but  to  enforce 

A  A  4 
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Shall  be  utterly  wnd^frustratej  andqfiione  effect  in  Um\  Before 
this  act,  they  were  only  voidable  by  deprivation ;  but  hereby 
they  are  made  void  without  any  deprivation ;  or  sentence  decla- 
'  ratory  in  the  ecclesiastical  court,  as  was  adjudged  in  the  case  of 
Hickcock  and  Hickcock.  So  as  the  parishioners  may  deny  their 
titlies,  and  allege  in  the  spiritual  court  that  he  came  in  by 
simony,  (t)     But  Hutt&n  said,  there  was  no  remedy  for  the  tithes, 

the  performance  of  moral,  legal,  and  religious  duties.  Bagshato  v.  Boss" 
ley,  4  7*.  Rep,  78.    And  in  a  subsequent  case,  the  condition  of  a  bond 
appearing  to  be  to  reside,  to  keep  the  buildings  on  the  living  in  re- 
pair, and  to  resign  after  one  month's  notice  in  order  that  the  patron's 
son^  a  youth  of  14  years  of  age,  might  be  presented  to  the  benefice, 
it  was  declared  by  the  court  of  king's  bench  to  be  legal,  without  ar- 
gument ;  this  case  not  being  precisely  similar  to  F/j/tche*Sf  and  the 
court  understanding  that  both  parties  mtended  to  appeal  to  the  house 
of  lords.     Partridge  v.  Whiston,  4  T.  Rep.  S59.  [and  378.  confirming. 
Moor.  916-  Johns  v.  Latorence,  Jones^  220.  Cro.Jac,  248.  274.  S.  P.] 
Though  the  case  does  not  appear  to  have  gone  further.  [In  Newman  v. 
Neuomaky  815.  4  M.ScS,  71.  the  court  inclined  strongly  for  the  legality 
of  such  a  bond ;  and  Dampier  J.  said,  he  knew  that  since  the  Bp.  of 
London  v.  Ffj/tche,  it  had  been  considered  that  bonds  of  resignation  in 
Javour  of  specified  persons,  are  not  illegal ;  but  see  Rowlatt  v.  RotidaU, 
IJ.&  W.  281.  Godbolt.  390.  435.    In  a  very  late  case  of  action  on 
bond  to  jesign  a  living  to  a  relation  of  plaintifi^,  which  the  defendant 
had  refused  to  do,  the  jury  in  assessiog  the  damages  had  calculated 
then)  by  as  many  years'  purchase  as  the  life  of  the  party  disappointed 
was  wqrth,  taking  the  living  at  the  gross  receipt ;  and  the  defendant 
still  refusing  the  plaintiff's  ofier  to  give  up  all  claims  to  damages  if 
he  would  resign,  the  court  refused  to  set  aside  the  verdict.  Ld,  Sondes 
V.  Fletcher,  5  Bar.  &  Aid.  335.     In  debt  on  bond,  though  part  of  the 
condition  for  presentation  of  the  obligee's  son  may  or  may  not  be 
simoniacal,  yet  the  bond  is  good  for  payment  of  the  money,  Newman 
y.  Newman,  4  M.&  S.  66 f  So  in  Greenwood  v.  Bp.  of  London,  5  Taunt. 
727*  1  Marsh.  It.  292.  S.  C  conveyance  of  an  advowson  admitting  it 
to  be  void  for  the  next  presentation  by  reason  of  simony  was  held 
good  for  th^  remaining  interest,  which  might  fairly  be  separated  from 
the  objectionable  part.]     Yet  if  the  bond  is  general  for  resignation, 
some  special  reason  must  be  shown  to  require  a  resignation,  or  the 
court  of  chancery  will  not  sufier  it  to  be  put  in  suit :  for  otherwise,' 
simony  would  be  committed  without  the  possibility  of  proof  or  pu- 
i^ishment.  Treat,  ofEq*  hy  Fonb.  220,  221,  with  the  cases  there  cited, 
(t)  Or  in  an  action  for  treble  damages  may  plead  him  no  parson, 
because  of  the  simony.  Hob.  168.  March  84.    But  in  an  action  for 
use  and  occupation  by  an  incumbent  against  a  tenant  of  the  glebe 
lands,  the  defendant  cannot  give  evidence  of  a  simoniacal  present- 
ation of  the  plaintiff  in  order  to  avoid  his  title,  because  having  occu- 
pied by  the  licence  of  his  landlord,  he  cannot  afterwards,  in  such  an 
action,  dispute  his  title.  Cooke  v.  Loxley^  5  T,  Rep.  4.     So  where  the 
occupier  of  land  has  entered  into  ah  agreement  for  a  composition  for 
^tiie^,  he  cannot  set  up  as  a  defence  to  an  action  on  such  agreement 


which  a  simoniacal  incumbent  had  actually  received.     1  Inst.  120. 
Gibs.  800, 1.  Litt.Rep.  177. 

'  But  here  is  to  be  observed  a  diversity,  between  a  presentation  or 
cc^tion  made  by  a  rightful  patron,  and  an  usurper.  For  in 
caae  of  the  rightful  patron,  which  doth  corruptly  present  or  col- 
late, by  the  express  letter  of  this  act  the  king  shall  present ;  but 
when  one  doth  usurp,  and  corruptly  present  or  collate,  there  the 
king  shall  not  present,  but  the  rightful  patron :  for  the  branch 
that  gives  the  king  power  to  present,  is  only  intended  where  the 
righnul  patron  is  in  fault ;  but  where  he  is  in  no  fault,  there  the 
corrupt  act  and  wrong  of  the  usurper  shall  not  prejudice  his 
title.     Slnst.\5S. 

.  And  it  shall  be  lawful  for  the  queen  to  present  for  that  one  time 
or  turn  only]  In  this  .particular,  the  penalty  of  simony  which  was 
by  the  canon  law,  with  regard  to  the  patron,  is  somewhat  miti-  [  367  ] 
gated;  the  canons  which  had  been  made  both  at  home  and 
abroad  (when  they  speak  of  this  loss  of  patronage)  making  it 
perpetual,  {k)  But  because  patronage  in  England  is  accounted 
a  temporal  matter,  and  corrupt  patrons  were  not  to  be  reached 
by  the  ecclesiastical  laws  (which  could  only  touch  the  incum-. 
bent) :  therefore,  for  the  more  effectual  discouragement  of  simony„ 
by  affecting  the  patron  also,  this  statute  was  made.  Gibs.  801. 
.  And  every  person ....  that  shall  take  or  make  any  such  promise^ 
So  tliat  the  penalty  (as  it  seemeth)  is  incurred  by  such  promise ; 
though  the  patron  should  afterwards  present  the  clerk  gratis. 
Gibs.SOl. 

Shall  forfeit  and  lose  the  double  value  of  one  yearns  prq/W]  And 
this  double  value  shall  be  accounted,  according  to  the  true  value 
as  the  same  may  be  letten,  and  shall  be  tried  by  a  jury;  and  not 
according  to  the  valuation  in  the  king's  books.  26  H.  8.  3  Inst. 
154. 

And  the  person  so  corruptly  takings  procuring^  seeking j  or  accept- 
ing'] It  was  said  by  Tanfield  chief  baron,  in  Calvert  and  KitchyrCs 
ease,  that  if  a  clerk  seeketh  to  obtain  a  presentation  by  money, 
^though  afterwards . the  patron  present  him  gratis;  yet  this 
simoniacal  attempt  hath  disabled  him  to  take  that  benefice. 
Gibs.  801. 

Be  adjudged  a  disabled  person  in  law^to  have  or  enjoy  the  same 
benefice']  Many  of  the  ancient  canons  of  the  church,  make  depo- 
sition  the  punishment  c^  simony,  whether  in  bishops  or  presby* 
ters ;  others  make  it  deprivation.  But  the  civil  and  canon  law 
observe  a  difference  in  point  of  penalty,  between  a  person  guilty 

that  the  incumbent  wad  simoniacally  presented.  Brooksby  v.  Wtdts^ 
6  Taunt.  333.  2  Marsh.  38. 

(k)  Qui  emit  jus  patronalus  ut  possit  .prasentare  ^lium  vel  nepoiem 
$eu  quejff  vuk,  eo  privari  debet.  8  X.  3. 18. 6. 
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of  simony,  and  a  person  simoniacally  prcMiioted.  If  the  clerk 
himself  is  privy  or  party  to  the  simony,  he  is  to  be  deprived  of 
that,  and  for  ever  disabled  to  aooq>t  any  other ;  but  if  he  is  only 
simoniacally  promoted,  by  simony  betireen  two  other  perscxna^ 
whereunto  he  was  not  privy,  he  is  deprivable  W  reason  of  the 
corruption,  but  not  disabled  to  take  any  other.  In  like  manner, 
according  to  this  statute,  if  the  presentee  was  not  privy  to  the 
simony,  mongh  the  church  is  become  void  by  the  simony,  yet  he 
is  not  disabled  from  being  presented  again ;  for  a  man  cannot  be 
said  to  be  corruptly  takings  who  is  not  privy  to  the  corrupt  agree- 
ment. But  ft  presentee  who  was  privy  to  the  simony,  is  a  person 
[  568  ]  disabled  to  enjoy  the  same  benefice  during  life,  nor  can  the  king 
or  any  other  dispense  with  the  disability.  Gf6f.  801.  2Haw.S96^ 
[JHbachinsoffB  case,]  12  Rep.  101. 

$  6.  Admit,  institute  (7),  install,  inducf]  The  reason  of  this 
clause,  lord  Coke  tells  us  (for,  he  says,  he  was  of  that  parliament, 
and  observed  the  proceedings  therein)  was  to  avoid  hasty  and 
precipitate  admbsions  and  institutions,  to  the  prgudice  of  them 
that  had  right  to  present,  by  putting  them  to  a  quare  impedit : 
and  it  is  presumed,,  that  no  such  haste  or  precipitation  is  used, 
but  for  a  corrupt  end*  and  purpose.     3  Inst.  155. 

Immediately  after  the'  investing,  installation,  or  inductum]  Al- 
beit the  church  is  full  •  by  institution,  against  all  but  the  king : 
yet  the  churdi  becometh  not  void  by  this  branch  of  the  act,  until 
after  induction.     S  Inst.  155. 

§  9.  ShaU  not  in  any  mse  extend  totake  amay  or  restrain  any 
punishment,  pain,  or  penalty,  limited,  prescribed,  or  inflicted  by  the 
laws  ecclesiastical]  So  fiur  are  the  ancient  ecclesiastical  laws  against 
simony,  and  the  power  of  the  spiritual  court  in  the  execution  of 
those  laws,  from  being  superseded  by  this  act ;  that  hereby  they 
are  expressly  confirmed.  And  all  promises  and  contracts,  of 
what  kind  soever,  being  forbidden,  and  by  consequence  punish- 
able, by  the  laws  ecdesiastical ;  it  follows,  that  it  could  not  be 
the  intention  of  the  legislators,  to  make  this  statute  the  rule  and 
measure  of  fflmany ;  but  only  to  checkaad  restrain  it  in  the  most 
notorious  iiisttinces«     Gibs.  801 . 

Which  consideration  seemeth  fiilly  to  warrant  bishop  Stilling'^ 
fieef%  observation,  that  this  statute  doth  not  abrogate  the  eccle- 
siastical laws  as  to  simony,  but  only  enacteth  some  particular 
penalties  on  some  more  remarkable  simiHiiacal  acts,  as  to  bene- 
fices and  orders :  but  doth  not  go  about  to  rq)eal  any  ecclesias- 
tical laws  about  simony,  or  to  determine  the  nature  and  bounds 
of  it:  And  also  the  observation  of  archbishop  Wake ;  that  this 


{?)  A  lay  patron  may  revoke  his  presentation  before  institution  ^ 
and  such  revocation  not  amounting  to  a  corrupt  agreement  to  present 
cannot  be  void  for  simony.  Rogers  v.  HMed,  2Bla.  Rep.  1089. 


act  is  not  privative  of  the  jurisdiction  of  the  church,  or  its  con-* 
stitutions,  but  accumulative ;  that  it  letivisth  to  the  church  all  the 
authority  which  it  had  before ;  only,  whereds  before  these  crimes 
were  inquirable  and  punishable  by  the  ecclesiastical  judge  alone, 
they  may  now,  in  some  cases  specified  in  this  statute,  be  bl^ought 
before  the  civU  magistrate  also.     Cribs.  798.  ^ 

And  therefore  stul  the  ecclesiastical  court  may  proceed  against 
a  simonist  j9ro  salute  antnue,  and  upon  examination  and  evidence 
deprive  him  for  that  cause :  and  this,  although  he  was  not  ptivf 
to  the  contract ;  for  there  are  no  accessaries  in  simony.  Ana 
when  the  spiritual  court  hath  so  sentenced  the  simony,  the  tem-  [  S69  ] 
poral  court  ought  to  give  credence  thereto,  and  ought  liot  to 
dispute  whether  it  be  error  or  not  For'the  temporial  cdurt 
cannot  take  cognizance  of  their  proceedings  herein,  whether  they 
be  lawful  or  not;  which  is  the  reason  that  in  the  temporal  court 
it  sufficeth  to  plead  a  sentence  out  of  the  spiritual  court  briefly, 
without  showing  the  manner  thereof,  and  of  their  proceedings  (/). 
And  though  it  hath  been  said,  that  in  the  spiritual  court  they 
ought  not  to  intermeddle  to  divest  the  fi:^eehold,  which  Is  in  the 
incumbent  after  induction ;  it  is  true,  indeed,  they  cannot  alter 
the  freehold,  but  they  by  their  proceeding  meddle  only  with  the 
manner  of  obtaming  the  presentment,  which  by  consequence 
only  divesteth  the  freehold  from  the  simonist  by  the  dissolution 
of  his  estate,  when  his  admission  and  institution  are  voided ;  and 
therefore  may  proceed :  or  rather  the  church  being  made  void 
by  act  of  paruament,  he  who  pretends  to  be  incumbent  thereof 
hath  no  freehold  therein :  so,  depriving  of  him,  cannot  be  said 
to  divest  any  freehold  from  him.  However,  it  is  best,  that  not 
any  of  the  articles  to  be  examined  upon  iii  tliis  case,  b<e  stith  a§ 
may  expressly  draw  fhe  right  and  title  of  the  beniefice  hito  (|ues- 
tion ;  lest  occasion  be  taken  from  thence  t6  bring  a  p]t>hibitidn; 
Wats,  C.5* 

2.  By  the  I  W.  r.  16.  Whereas  it  hath  often  happ^ied,  that 
persons  simoniac  or  stmoniacaUy  promoted  to  benefices  or  ecclesias* 
tical  UvingSi  have  ergoyed  the  benefit  of  such  livings  many  years^ 
and  sometimes  all  their  life  time^  by  reason  of  the  secret  carriage  of 
such  simoniacal  dealirig ;  and  c^ter  the  death  of  sn/ich  sinidhiat 
person,  another  person  innocent  of  such  crime,  and  iwrtky  of  sudh 
prefermerit,  being  presented  or  promoted  by  any  other  patirOH  inno^ 
cent  also  of  that  simoniacal  contract,  have  been  troubled  and  temooed 
upon  pretence  of  lapse  or  otherwise,  to  the  prejudice  of  thi  innocent 
patron  in  reversion,  and  of  his  clerk  (fi),  whereby  the  guilty  gdetk 

•  •  *  ■ 

(Z)  2J5U&M82.  ^reem,%^. 

(8)  For  before  this  statute  it  was  held  that  if  a  person  who  had 
acquired  a  benefice  by  simony  enjoyed  it  durins  his  life,  the  king 
might  present  after  his  death,  because  the  church,  notwithstanding 


away  with  the  profit  of  his  crime»  and  the  innocent  succeeding 
patron  and  his  clerk  are  punished,  contraiy  to  all  reascm  and 
good  conscience:  for  prevention  thereof  it  is  enacted,  that  after 
the  death  of  the  person  so  simoniacally  promoted,  the  offence  or 
contract  of  simony  shall  neither  by  way  of  title  in  pleading,  or  in 
evidence  to  a  jury,  or  otherwise,  be  alleged  or  pleaded  to  the 
prejudice  of  any  other  patron  innocent  of  simony,  or  of  his  clerk 
C  370  ]  by  him  presented  or  promoted,  upon  pretence  of  li^se  to  the 
crown  or  to  the  metropolitan  or  otherwise ;  unless  the  person 
simoniac  or  simoniacally  promoted,  or  his  patron,  was  convicted 
of  such  ofience  at  the  common  law  or  in  some  ecclesiastical  court, 
in  the  life  time  of  the  person  simoniac  or  simoniacally  promoted 
or  presented.    J  1,  2. 

And  no  lease  really  and  bonajlde  made  by  any  person  simoniac 
or  simoniacally  promoted  to  any  deanery,  prebend  or  parsonage, 
or  other  ecclesiastical  benefice  or  dignity,  lor  good  and  valuable 
consideration,  to  any  tenant  or  person  not  being  privy  to  or 
having  notice  of  such  simony,  shall  be  impeached  or  avoided  for 
or  by  reason  of  such  simonv,  but  shall  be  good  and  effectual  in 
law,  the  said  simony  notwithstanding.     §  S. 

3.  By  the  12  Atl  st.  2,  c.  12.     Whereas  some  of  the  clergy 
have  procured  preferments  for  themselves,  by  buying  ecclesias- 
tical livings,  and  others  have  been  thereby  discouraged;  it  is 
enacted,  that  if  any  person  shall  for  any  sum  of  money,  reward, 
gifi,  profit  or  advantage,  directly  or  indirectly,  or  for  or  by  reason 
of  any  promise,  agreement,  grant,  bond,  covenant,  or  other  assur- 
ance of  or  for  any  sum  of  money,  reward,  gifl,  profit,  or  benefit 
whatsoever,  directly  or  indirectly,  in  his  own  name  or  in  the 
name  of  any  other  person,  take,  procure,  or  accept  the  next  avoid- 
ance of  or  presentation  to  any  benefice  with  cure  of  souls,  dignity, 
prebend  or  living  ecclesiastical,  and  shall  be  presented  or  collated 
thereupon ;  every  such  presentation  or  collation,  and  every  ad- 
mission, institution,  investiture,  and  induction  upon  the  same,  shall 
be  utterly  void,  frustrate,  and  of  none  effect  in  law,  and  such 
agreement  shall  be  deemed  a  simoniacal  contract;  and  it  shall 
be  lawful  for  the  queen,  her  heirs  and  successors,  to  present  or 
collate  unto,  or  give  or  bestow  every  such  benefice,  dignity,  pre- 
bend and  living  ecclesiastical,  for  that  one  time  or  turn  only ; 
and  the  person  so  corruptly  taking,  procuring,  or  accepting  any 
such  benefice,  dignity,  prebend,  orhving,  shall  thereupon  and  from 
thenceforth  be  adjudged  a  disabled  person  in  law  to  have  and 
enjoy  the  same,  and  shall  also  be  subject  to. any  punishment,  pain 


the  institution  and  induction  of  the  simonist,  remained  void  to  the 
king's  presentation  before  his  death,  which  could  not  make  him  in- 
cumbent who  was  none  before,  or  otherwise  alter  the  case.  1  BroutnL 
164.  Wats.  96. 


br  penalty,  limited,  prescribed,  or  inflicted  by  the  laws  ecclesiasti* 
cal,  in  like  manner  as  if  such  corrupt  agreement  had  been  made, 
after  such  benefice,  dignity,  prebend,  or  living  ecclesiastical  had 
become  vacant ;  any  law  or  statute  to  the  contrary  in  any  wise 
notwithstanding. 

Which  statute  having  been  understood  as  only  prohibiting 
clergymen  from  purchasing  livings  for  themselves ;  the  intention 
thereof  (if  that  was  its  sole  intention)  may  be  easily  firustrated  by 
employing  others  to  purchase  for  them.  (9)  [But  semble  this  &Iis 
within  the  oath  required  by  Can*  40.     See  ante^  1.  4.] 

The  form  of  a  general  bond  of  resignation  hath       C  371  3 

been  thus  : 

"ETNOW  all  men  by  these  presents,  that  we  A.  B.  of 

in  the  county  of clerk,  and  C.  D.  of in 

the  county  of gentleman,  are  held  and  firmly  bound  to 

E.  F.  of in  the  county  of esquire,  in  the  sum 

of of  good  and  lawful  money  of  Great  Britain,  to  be  paid 

to  the  said  E.  F.  or  to  his  certain  attorney,  his  executors,  ad- 
ministrators or  assigns :  For  the  true  payment  whereof,  we  bind 
ourselves  and  each  of  us,  jointly  and  severally,  and  each  and 
every  of  our  joint  and  several  heirs,  executors,  and  admini- 
nistrators,  firmly  by  these  presents.     Sealed  with  our  seals,  and 

dated  this day  of in  the  year  of  the  reign  of 

our  sovereign  lord  George  the  Third  of  Great  Britain,  France, 
and  Ireland,  king,  defender  of  the  faith,  and  so  forth,  and  in 
the  year  of  our  Lord  one  thousand  seven  hundred  and  sixty 
three. 

WHEREAS  the  above-named  E.  F.  is  seised  of  or  entitled  to 
the  advowson,  nomination,  right  of  patronage  and  presentation 
of  the  vicarage  [or  rectory]  of  the  parish  church  of  G.  in  the 

county  of and  diocese  of which  is  now  become 

vacant;  and  whereas  the  said  E.  F.  hath  presented,  nominated, 
and  appointed  the  abovebound  A.  B.  to  supply  the  said 
vacancy,  and  to  the  vicar  of  the  said  vicarage  and  parish  church 
of  G.  in  order  for  him,  the  said  A.  B.  to  be  instituted  and  in- 
ducted thereto  by  the  proper  ordinary ;  and  whereas  the  said 
A.  B.  hath  agreed  to  resign  and  deliver  up  the  said  vicarage  and 
parish  church  of  G.  into  tne  hands  of  the  proper  ordinary,  upon 
the  request  of  the  said  E.  F.,  his  heirs,  executors,  administrators 

■  — ■  ...  ..        ,  „ 

(9)  Mr.  Feame  did  not  consider  a  purchase  of  an  advotoson  in  Jee 
by  a  clerk,  and  a  presentation  of  himself  on  the  death  of  an  iacum> 
bent,  to  be  within  this  statute,  and  that  a  presentation  by  a  trustee 
of  such  a  purchaser,  of  the  purcihaser  himself,  might  be  made.  See 
his  Casea  wid  Opinions,  409.  and  see  Barreit  v.  Glubbf  supra*  S52»  n.8. 
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or  issigiM,  or  upon  notice  in  writing  given  to  him  or  left  for  him 
for  that  purpose  at  the  vicarage  house  of  the  said  vicarage  by 
the  said  £•  F.,  his  heirs,  executors,  administrators  or  assigns,  so 
that  thereby  the  said  vicarage  and  parish  church  may  become 
vacant,  and  the  said  E.  F.,  his  heirs,  executors,  administrators 
or  assigns,  patrons  of  the  said  church,  may  present  anew :     No^r 
the  condition  of  the  above  written  obligation  is  such,  that  if  the 
abovebound  A.  B.  do  and  shall  upon  the  request  of  the  said  £•  F., 
his  heirs,  executors,  administrators  or  assigns,  or  upon  notice 
in  writing  given  to  him  the  said  A.  B.  or  left  for  him  for  thae 
purpose  at  the  vicarage  house  of  the  said  vicarage  by  the  said 
£•  F.,  his  heirs,  executors,  adn^inistrators  or  assigns, .  absolutely 
resign  and  deliver  up  the  said  vicarage  and  parish  church  of  G. 
aforesaid,  with  its  i^purtenances,  into  the  hands  of  the  proper 
ordinary  or  -guardian  of  the  spiritualities  forthe  time  being,  abso- 
[  372  ]    lutely  to  accept  of  such  resignation  of  the  said  vicarage  and 
parish  church  of  G.  whereby  tne  said  vicarage  and  parish  church 
of  G.  may  become  vacant,  and  the  said  E.  F.,  his  heirs,  executors, 
administrators  or  assigns,  patrons  of  the  said  church,  may  present 
ianew  to  the  said  vicarage  and  parish  church  discharged  of  all 
charges  and  incumbrances  done  or  su£fered  by  the  said  A.  B. ;  and 
also  if  the  said  A.  B.  do  not  or  shall  not  commit  or  suffer,  or 
cause   to  be  committed,  any  waste  or  dilapidations,'  upon  the 
houses,  lands,  tenements,  or  hereditaments  beloi^inff  to  the  said 
vicarage  during  the  time  he  shall  be  so  vicar  of  the  said  vicarage 
and  parish  church ;  Then  this  obligation  to  be  void,  otherwise  to 
be  and  remain  in  full  force  and  virtue. 

Signed,  sealed,  and  delivered  (the  A.  B. 

paper  having  been  first  auly  C.  D. 

stamped)  in  the  presence  of  us, 

H.L 

K.L. 


Original  of  }•  HPHE  original  of  sinecures  was  thus:  The  rector  (with 
•inecures.  ^  proper  consent)  had  a  pow^  to.;  intitle  jbl  vicar  in  his 
^urch,  to  officiate  under  him ;  and  this  was  often  done:  and  by 
4lii9  mean%  two  persons  were  instituted  to  the  some  churdby  wa 
both  to  the  cure  of  souls,  and  both  did  actually  officiate.  So 
t^t;  hpwever  the  rectors  of  sinecures,  by  having  been  Icnig  ex- 
4?ii^.  frpni  residenQ?9  9^  in  common  opinion  dischar^  from 
Iho  fiane  ^  souli  (wU^  ia  tJbue  reiison  of  the  name)  and  howev^ 
the  cure  is  said  in  tbelaarr  books  to  be  in  them  hditigdUer  only; 
yet  in  strietiiess,  and  with  r^ard  to  thdor  on^pnol  inatiiti^on,  the 
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cure  is  in  them  acttuditer^  as  much  as  it  is  in  the  vicar.  Qibs. 
719.     Johns.  85. 

That  is  to  say,  where  they  come  in.  by  institution^  but  if  the 
rectory  is  a  donative,  the  case  is  otherwise  i  for  their  coming  in 
by  donation,  they  have  not  the  cure  of  souls  cpmmHted  to  them. 
And  these  are  most  properly  sinecures,  according  to  the  genuine 
signification  of  th6  word*     Jqk(is.  95. 

2.  But  no  church,  where  ther^  is  but  one  incumbent,  is  properly  No  sine- 
a  sinecure.     If  indeed  the  church  be  down  or  the  parish  be-  ?*"  ^^^^9 
come  destitute  of  parishioners  without  which  divine  offices  cannot  one  incum- 
be  performed,  the  incumbent  is  of  necessity  acquitted  from  all  bent, 
public  duty ;  but  still  he  is  under  an  obligation  of  doing  this    [  37S  ] 
duty,  whenever  there  shall  be  a  competent  number  of  inhabitants, 

and  the  church  shall  be  rebuilt.  And  these  benefices  are  more 
properly  depopulations  than  sinecures.     Johns,  84. 

3.  Bishoprics,   deaneries,    and  archdeaconries,  were  of  old  Bishop- 
generally  said  to  have  the  cure  of  souls  belonging  to  them;  some  "1*^'  ^^' 
have  said  the  same  of  prebends,  but  with  less  reason.     3ishops  deftconries 
have  the  cure  of  their  whole  dioceses ;  and  archdeacons  do,  in  prebends. 
many  particulars,  share  with  them  in  their  spiritual  cures.      Tk^ 

dean  was  said  to  have  the  cure  of  his  canojas,  and  of  the  rest 
belonging  to  the  choir;  who  were  all. in  old. time,  to  make  their 
confessions  to  him,  and  receive  ab&olutioms  bojai  him;  but  it 
doth  not  appear,  that  the  canons  or  prebendaries  have  or  had 
the  cure  of  souls,  in  this  or  any  other  respect*  They  are  indeed 
for  the  most  part  instituted,  but  not  to  the  cure  of  souls. 
Johns.  86« 

4.  Possession  of  sinecures  (not  being  exempt  as  is  aforesaid)  Possession 
must  be  obtained  by  the  same  methods  by  which  the  possession  ?^"°?^"r" 
of  other  rectories  and  vicarages  is  obtained,  namely,  by  present*  ed7       ^ 
adon,  institution,  and  induction.     And  the  reason  is,  because  the 
vicarage  had  not  its  b^inning  by  appropriation  and  endowment 
(which  was  a  dischai^ge  to  the  parson  from  the  cure),  but  by  intiUi* 

lotion,  that  is  by  being  admitted  to  a  title,  or  a  share  in  the  profits 
aodcura  of  the  reetory^  together  with  the  rector,  and  in  subordi- 
nation, to  1pm  ^as  vicar.  Fov  attfaouf^  by  a  oonatitt^on  of  arch- 
bishop Langton  there  might  not  be  two  rectors  or  parsons  in 
one  diurchj  vet  there  might  be,  and  sometimes  were  established 
in  the  same  d[iurch  both  a  rector  and  vicar,  with  cure  of  souls ; 
and  in  such  case,  the  rectory  came  to  be  a  sinecure^  not  be^TimsQ 
it  was  really  so  in  law^  but  because  the  rectors  got  thems^ve^ 
excused  fnim .  residence,  ^and  by  degrees  devolved  the  whole 
^iritual  cure  upon  the  vicars.     Gibs.  818. 

Upon  which  ground^  the'posaeascws  of. sinecures  are  not  bound 
to  read  the  thirtynuiiie  articles  hg  the  IS  Bk  c.  12.  A^d  in  thi^ 
only,  institution  to  smecures  dinera  from  institution  to  other 
benefices.    Jokm.  86. 
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NocwitUn  .    5.  Sinecures  are  not  within  the  statute  of  pluralities,  such 

cmT  lundi^  ^^i^gs  being  not  by  the  said  statute  deemed  incompatible ;  but 

tiM  [or  only  those  to  which  the  cure  of  souls  is  actually  and  not  only 

cleigymi-  habitually  annexed.     Deg.  p.l.  r.  13.     [Nor  within  51  Geo,  ^. 

^"^^^1  c.  99.  see  §§  72.  81.] 

[  374  ]  &ttigittg  of  p0dlmiaf.    See  ptibltt  t)or0|^i|i. 

Planter.    See  £)efamation« 

&o}iomp.    See  Buggrrp^ 

j^Otly  succeeding  his  father  in  a  benefice.     See  KBemficr* 


i^polidtion. 

Spoliation  is  a  writ  obtained  by  one  of  the  parties  in  suit^ 
suggesting  that  his  adversary  {spoiiavit)  hath  wasted  the  fruits, 
or  received  me  same,  to  the  prejudice  of  him  who  sueth  out  the 
writ.     1  Ought.  IS. 

And  a  cause  of  spoliation  shall  be  tried  in  the  spiritual  court, 
and  not  in  the  temporal.  And  this  suit  lieth  for  one  incumbent 
against  another,  where  they  both  claim  by  one  patron,  and  where 
the  right  of  the  patronage  doth  not  come  in  question  or  debate. 
As  if  a  parson  be  created  a  bishc^,  and  hath  a  dispensation  to 
keep  his  benefice,  and  afterwards  the  patron  presents  another 
incumbent,  who  is  instituted  and  inducted;  now  the  bishop  may 
have  against  that  incumbent  a  spoliation  in  the  spiritual  court, 
because  they  claim  both  by  one  patron,  and  the  right  of  the 
patronage  doth  not  come  in  debate,  and  because  the  oth^r  in- 
cumbent came  to  the  possession  of  the  benefice  by  the  course  of 
the  spiritual  law,  that  is  to  say,  by  institution  and  induction ;  so 
that  he  hath  colour  to  have  it,  and  to  be  parson  by  the  spiritual 
law :  for  otherwise,  if  he  be  not  instituted  and  inducted,  spolia- 
tion lies  not  against  him,  but  rather  a  writ  of  trespass,  or  an 
assize  of  novel  disseisin.     Terms  of  the  L. 

So  it  is  also,  where  a  parson  who  hath  a  plurality  doth  accept 
another  benefice,  by  reason  whereof  the  patron  presents  another 
clerk,  who  is  instituted  and  inducted :  Now  the  one  of  them  may 
have  a  spoliation  against  the  other,  and  then  shall  come  in  debate 
whether  he  hath  a  sufiicient  plurality  or  not.  And  so  it  is  in 
case  of  deprivation.     T,L. 

The  same  law  is,  where  one  telleth  the  patron  that  his  clerk 
is  dead ;  whereupon  he  presents  another;;  there  the  first  incura- 
r  S75  1    ^^^  ^^^  ^^  supposed  to  be  dead,  may  have  a  spoliation  against 
*■         ""    the  other.     And  so  in  divers  other  like  cases.     T  i. 
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tf  a  patron  do  present  a  clerk  unto  an  advowson,  who  is 
kii^tuted  and  inducted,  and  afterwards  another  man  doth  present 
another  clerk  to  the  same  advowson^  who  is  also  instituted  and 
inducted ;  there,  one  of  them  shall  not  have  a  spoliation  against 
the  other,  if  he  disturb  him  of  the  church,  or  do  take  away  the 
bruits  thereof;  because  die  right  of  the  patronage  doth  come  in 
debate  in  the  spiritual  court  which  of  the  patrons  hath  a  right 
to  present.  And  therefore  in  that  case,  if  one  of  them  sue  a 
spoliation  against  the  other,  he  shall  have  prohibition  unto  the 
spiritual  court,  and  no  consultation  shall  be  granted  for  the  cause 
aforesaid,     F.  N,  B.  86. 

When  spoliation  is  brought  to  try  which  of  two  persons  insti- 
tuted is  the  riffhtful  incumbent  of  a  parsonage  or  vicarage,  or 
after  sentence  given  against  one  of  the  parties  who  hath  appealed ; 
it  is  usual  for  the  ecclesiastical  judge,  at  the  petition  of  either  of 
the  parties,  to  decree  that  the  fruits  of  the  church  be  sequestered, 
and  to  commit  the  power  of  collecting  them  to  the  churchward- 
ens or  some  others  of  the  same  parish,  first  taking  bond  of  such 
persons,  whereby  they  shall  be  obliged  to  collect  and.  keep  the 
tithes  for  the  use  of  him  that  shall  be  found  to  have  the  right, 
and  to  render  a  just  account  when  called  thereunto.  And  the 
judge  is  also  wont  to  appoint  some  minister  to  serve  the  cure, 
for  the  time  that  the  controversy  shall  depend ;  and  to  command 
those  to  whom  the  sequestration  is  committed,  to  allow  such 
salary  as  he  shall  assign  out  of  the  profits  of  the  church,  to  the 
parson  that  he  orders  to  attend  the  cure.  And  after  the  suit  is 
determined,  the  sequestration  is  to  be  taken  off,  and  the  profits 
eollected  to  be  restored  to  him  that  prevails  at  law ;  to  wit,  in 
spede,  if  they  remain  so,  or  if  not,  the  value  of  them.     Wats,  c,  30. 


«« 
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TVTOST  dTthe  stamp  duties  are  inserted  under  their  respective 
titles;  I  therefore  thilik  it  advisable  to  omit  them  here 
entirely,  particularly  as  they  are  now  so  numerous,  that  they 
would  fill  several  pages.  [See  Digest  of  the  Statutes  by  Th/rookitt 
4r  Tyndakf  tit  Stamps.1 
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'X'HE  stipendiary  priests  were  fbjr  trentals,  anniversaries,  obits, 
and  such  like,  grounded  on  the  doctrine  of  purgatory  and 
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masses  satisfactory.  And  for  these  chantries  were  founded  and 
endowed,  to  pray  for  the  souls  of  the  founder  and  his  friends : 
Which  chantries  were  dissolved  by  the  statute  of  t^e  1  Ed*  6. 
c.  14. 

&td&ttig  in  the  church  or  church-yard.     See  Cj^Htcgt 


^gsagL 


j^UBDEACON'is  one  of  the  five  inferior  orders  in  the  Romish 
church ;  whose  office  it  is  to  wait  upon  the  deacon  in  the  ad- 
ministration of  the  sacrament  of  the  Lord's  supper.     Gibs^  99* 

Suffragan.    See  Btsig(^$f 


■■  >»ipi   t  I  >TT^ 


D  Y  the  rubric  before  the  burial  office ;  persons  who  have  laid 
violent  hands  upon  themselves,  shall  not  have  that  office 
used  at  their  interment. 

And  the  reason  thereof  given  by  the  canon  law  is,  because 
they  die  in  the  commission  of  a  mortal  sin  {LincL  164.};  and 
therefore  this  extendeth  not  to  idiots,  lunatics,  or  persons  other- 
wise of  insane  mind,  as  children  under  the  age  of  discretion,  or 
the  Uke ;  so  als6  not  to  those  who  do  it  involuntarily,  as  where  a 
man  kills  himself  by  accident :  for  in  such  case  it  is  not  their 
crime,  but  their  very  great  misfortune.  • 

&tmliap.    See  ILotti'0  Hap. 

&ufmwititatititu    See  Wtn^tu 

9»umo0itifiWfi  biptj^tt.    See  VimaxiXh 


il>uprematp. 

King's  80^    1.  TORD  chief  justice /fcfc  says:  The  supremacy  of  the  crown 
gemacy  by  of  England  in  matters  ecclesiastical  is  a  most  indubitable 

mon  law.     ^^^^  ^^  ^^  crown,  as  appeareth  by  records  of  unquestionable 
truth  and  authority*     1  H,  H.  75. 

Lord ,  chief  justice  C^h  saith. ;   By.  the  an/pi^nt.  l^^vs  oix  this 


Supremacy.  ^s 

realniy  this  kingdom  of  England  is  an  absolute  empire  and  mo- 
narchy, consisting  g[  one  head,  which  is  the  king ;  and  of  a  body 
consisting  of  several  members,  which  the  law  oivideth  into  two 
parts,  the  clergy  and  laity,  both  of  them  next  and  immediately 
under  God  subject  and  obedient  to  the  head.  6  Co.  8.  40. 
Caudra^s  case. 

By  the  parliament  of  England  in  the  1 6  22. 2.  c.  5.  it  is  asserted, 
that  the  crown  g(  England  hath  been  so  free  at  all  times  that  it 
hath  been  in  no  earthly  subjection,  but  immediately  subject  to 
God  in  all  things  touching  the  regality  of  the  same  crown,  and 
to  none  other. 

And  in  the  24  H.  8.  c.  12.  it  is  thus  recited:  By  sundry  and  [  379  ] 
authentic  histories  and  chronicles  it  is  manifestly  declared  and 
expressed,  that  this  realm  of  England  is  an  empire,  and  so  hath 
been  accepted  in  the  world,  governed  by  one  supreme  head  and 
kii^,  having  dignity  and  royal  estate  of  the  imperial  crown  of 
the  same :  unto  whom  a  body  pohtic,  compact  of  all  sorts  and 
degrees  of  people,  divided  in  terms  and  by  names  of  spiritualty 
ana  temporalty,  been  bound^i  and  owen  to  bear  next  unto  God, 
a  natural  and  humble  obedience ;  he  being  also  furnished  by  the 
goodness  and  sufferance  of  Almighty  God,  with  plenary  whole 
and  entire  power,  pre-eminence,  authority,  prerogative,  and 
Jtirisdiction,  to  render  and  yield  justice  and  final  detertaiination 
to  all  manner  of  persons  resiants  within  this  realm,  in  all  cases, 
matters,  debates,  and  contentions,  without  restraint  or  provoca- 
tion to  any  foreign  princes  or  potentates  of  the  world ;  in  causes 
spiritual  by  judges  of  the  spiritualty,  and  causes  temporal  by 
temporal  juci^s. 

Agaiil,  2S  H,  8.  c.  21.  The  realm  of  England,  recognizing 
no  superior  under  God,  but  only  the  king,  hath  been  and  is 
free  from  subjection  to  any  man's  laws,  but  only  to  such  as  have 
been  devisedi  made,  and  obtained  within  this  realm  for  the  wealth 
of  the  same,  or  to  such  other  as  by  suflerailce  of  the  king,  the 
pec^le  of  this  realm  have  taken  at  their  free  liberty  by  their  own 
consent  to  be  used  amongst  them,  and  have  bound  themselves  by 
long  use  and  custom  to  the  observance  of  the  same,  not  as  to  the 
observaiice  of  the  laws  of  any  foreign  prince,  potentiite,  or  pre- 
late, but  as  to  the  customed  and  ancient  laws  of  this  realm,  ori-* 
finally  established  as  laws  of  the  same  by  the  said  suf&raut^' 
contents,  and  custom,  and  none  otherwise. 

2.  Can.  1.  As  our  duty  to  the.ldug's  most  excellent  imyesty  ^^^J^ 
requireth,  we  first  decree  and  ordain,  that  the  archbishop  froni  ^^J,^ 
time  to  time,  all  bishops,  deans,  archdeacons,  parsons,  vicars, 
and  all  other  ecclesiastical  persons,  shall  faithfttlly  kei^  and  ob-^ 
serve,  and  as  much  as  in  them  lieth  shall  cause  to  be  observed 
and  kept  of  others,  all  and  singular  laws  and  statutes  made  fbr 
restoring  to  the  crown  of  this  kingdom,  the  ancietit  jurisdictiott 
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over  the  state  ecclesiastioalf  and  abolishing  of  all  foreign  po^er 
repugnant  to  the  same.  Furthermore,  all  ecclesiastical  persons 
having  cure  of  souls,  and  all  other  preachers,  and  readers  of 
divinity  lectures,  shall  to  the  utmost  of  their  wit,  knowledge,  and 
[  380  J  learning,  purely  and  sincerely  (without  any  colour  of  (fissimii- 
lation,)  teach,  manifest,  open,  and  declare,  four  times  every  year 
at  the  least,  in  tlieir  sermons  and  other  collation  and  lectures, 
that  all  usurped  and  foreign  power  (forasmuch  as  the  same'hatli 
no  establishment  nor  ground  by  the  law  of  God)  is  for  most 
just  causes  taken  away  and  abolished,  and  that  therefore  no 
manner  of  obedience  or  subjection  within  his  majesty's  realms 
and  dominions  is  due  unto  any  such  foreign  power ;  but  that 
the  king's  power,  within  his  realms  of  England,  Scotland,  and 
Ireland  and  all  other  his  dominions  and  countries,  is  the  highest 
power  under  God,  to  whom  all  men,  as  well  inhabitants  as  born 
within  the  same,  do  by  God's  laws  owe  most  loyalty  and  obedi- 
ence, afore  and  above  all  other  powers  and  potentates  in  the 
earth. 

Can.  2.  Whoever  shall  affirm,  that  the  king's  majesty  hath 
not  the  same  authority  in  causes  ecclesiastical,  that  the  godly, 
kin^  had  amongst  the  Jews  and  christian  emperors  of  the  pri- 
mitive church,  or  impeach  any  part  of  his  regal  supremacy  in 
the  said  causes  restored  to  the  crown,  and  by  the  laws  of  this 
realm  therein  established;  let  him  be  excommunicated fp^o^y^i^o, 
and  not  restored  but  only  by  the  archbishop,  after  his  repentance, 
and  public  revocation  of  those  his  wicked  errors. 

Can.  26.  No  person  shall  be  received  into  the  ministry,  nor. 
admitted  to  any  ecclesiastical  function,  except  he  shall  first  sub-, 
scribe  (amongst  others)  to  this  article  following:  That  the  king's 
majes^  under  God  is  the  only  supreme  governor  of  this  realm, 
and  of  all  others  his  highness's  dominions  and  countries,  as  well 
in  all  spiritual  or  ecclesiastical  things  or  causes,  as  temporal ; 
and  that  no  foreign  prince,  person,  prelate,  state,  or  potentate 
hath  or  ought  to  have  any  jurisdiction,  power,  superiority,  pre- 
eminence, or  authority  ecclesiastical  or  spiritual,  within  his 
majesty's  said  realms,  dominions,  and  countries. 
ByUie  thir-  3.  Art.  37.  The  queen's  majesty  hath  the  chief  power  in  this 
^jP^  realm  of  England,  and  other  her  dominions ;  unto  whom  the 
chief  government  of  all  estates  of  this  reahn,  whether  they  be 
ecclesiastical  or  civil,  in  all  causes  doth  appertain ;  and  is  not,, 
nor  ought  to  be  subject,  to  any  foreign  jurisdiction.  . ,  But  when 
we  attribute  to  the  queen's  majesty  the  chief  government,  we 
give  not  thereby  to  our  princes  the  ministering  either  of  God's 
word,  or  of  the  sacraments ;  but  that  only  prerogative  which  we 
see  to  have  been  given  always  to  all  godly  princes  in  holy  scrip- 
ture by  God  himself,  that  is,  that  fliey  should  rule  all  estates 
and  degrees  commmitted  to  their  charge  by  God,  whether  they, 
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be  ecclesiastical  or  temporal,  and  restrain  with  the  civil  sword 
the  stubborn  and  evil  doers.  The  bishop  of  Rome  hath  no  ju- 
risdiction in  this  realm  of  England. 

4.  Albeit  the  king^s  majesty  justly  and  rightfiiUy  is  and  ought  By  act  of 
to  be  the  supreme  head  of  the  church  of  England,  and  so  is  recog^  P»J«anient. 
nized  by  the  clergy  of  this  realm  in  their  convocations^  yet  neverthe- 
less for  corroboration  and  confirmation  thereof,  and  for  the  in- 
crease of  virtue  in  Christ's  religion,  and  to  repress  all  errors, 
heresies,  and  other  enormities  and  abuses ;  it  is  enacted.  That 

the  king  our  sovereign  lord,  his  heirs  and  successors,  kings  of 
this  realm,  shall  be  taken,  accepted,  and  reputed  the  only  supreme 
head  in  earth  of  the  church  of  England ;  and  shall  hrfve  and 
enjoy,  annexed  to  the  imperial  crown  of  this  realm,  as  well  the 
style  and  title  thei^eof,  as  all  honours,  dignities,  pre-eminences, 
jurisdictions,  privileges,  authorities,  immunities,  profits,  and  com- 
modities, to  the  said  dignity  of  supreme  head  of  the  same  church 
belonging  and  appertaining;  and  shall  havepower  from  time  to  time 
visit,  repress,  redress,  reform,  order,  correct,  restrain,  and  amend 
all  such  errors,  heresies,  abuses,  offences,  contempts,  and  enor- 
mities whatsoever  they  be,  which  by  any  manner  of  spiritual 
authority  or  jurisdiction  may  lawfully  be  reformed,  repressed, 
ordered,  redressed,  corrected,  restrained,  or  amended  most  to 
the  pleasure  of  Almighty  God,  the  increase  of  virtue  in  Christ's 
religion,  and  for  the  conservation  of  the  peace,  unity,  and  tran- 
quillity of  this  realm ;  any  usage,  custom,  foreign  laws,  foreign 
authority,  prescription,  or  any  other  thing  to  the  contrary  not- 
withstanding.    26  //.  8.  c.  1. 

Recognized  hy  the  clergy  of  this  realm  in  their  convocations'] 
:Which  recognition,  afler  deliberation  and  debate  in  both  houses 
of  convocation,  was  at  lengA  agireed  upon  in  these  words,  — 
ecciesUe  et  cleri  anglicani^  aijus  singularem  protectorem  unicum^  et 
supremum  dominum^  et  quantum  per  Christi  legem  licetf  etiam  sun 
premum  caput  tpsius  mq^estatem  recognoscimtis,     Gibs.  23. 

5.  Whereas  the  king  hath  heretofore  been  and  is  justly  and  The  king** 
lawfully  and  notoriously  known,  named,  published,  and  declared  ^y*«  ^^ 
to  be  king  of  England,   France,  and  Ireland,  defender  of  the 

faith,  and  of  the  church  of  England  and  also  of  Ireland  in  earth 
supreme  head,  and  hath  justly  and  lawfully  used  the  title  and 
name  thereof;  it  is  enacted.  That  all  his  majesty's  subjects  shall 
from  henceforth  accept  and  take  the  same  his  majesty's  style,  as 
it  is  declared  and  set  forth  in  manner  and  form  following,  viz. 
"  Henry  die  Eighth,  by  the  grace  of  God,  king  of  England,  [  332  ] 
**-  (since  the  union  with  Scotland,  king  of  Great  Britain,)  France, 
and  Ireland,  defender  of  the  faith^  and  (f  the  church  of  England 
and  laho  of  Ireland  in  earth  the  supreme  head:^  and  the  said 
style  shall  be  for  ever  united  and  annexed  to  the  imperial  crown 
of  this  realm.     35  H.  8.  c.  3. 
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* 
Defender  GfihefaitK\    This  title,  although  sometimes  attrw 
buted  to  our  kings  before,  yet  was  peculiarly  and  in  a  more 
solemn  manner  given  to  king  Hen.  8.  by  pope  Leo  10.  for  writ- 
ing against  Luther. 

And  of  the  church  of  England  and  also  of  Ireland  in  earth  ihe^ 
supreme  head]  These  are  the  words  which  seem  to  be  understoody 
in  the  abbreviated  style  of  the  king,  as  it  is  now  usually  express- 
ed, ^defender  of  thefaithj  and  so  forth,'] 
Fenaliy  of  ^.  By  the  I  Ed.  6.  c,  12.  If  any  person  shall  by  openpreach" 
k?n  ^"fu^*  in^,  express  wo^'dst  or  sayings,  affirm  or  set  forth,  tnat  the  king  is 
fnmacy,  not  or  Ought  not  to  be  supreme  head  in  earth  of  the  church  of  Eng- 
land and  Ireland,  or  any  o(  th^n,  immediately  under  God ;  or 
that  the  bishop  of  Rome  or  any  other  person  than  the  kii^  of 
England  for  the  time  being  is  or  ought  to  be  by  the  laws  of  God 
supreme  head  of  the  same  churches  or  of  any  of  them ;  he,  his 
aiders,  comforters,  abettors,  procurers,  and  counsellors,  shall  (on 
conviction  by  the  oath  of  two  witnesses  or  ccnifession)  for  the 
first  offence  forfeit  his  goods  and  be  imprisoned  during  the  king's 
pleasuire :  for  the  second  offence  shall  forfeit  his  goods,  and  also 
the  profits  of  his  lands  and  spiritual  promotions  during  his  life, 
and  also  be  imprisoned  during  his  life ;  and  for  the  third  (^ence 
shall  be  guilty  of  high  treason.     §  6.  22. 

And  if  any  person  shall  by  writing,  printing,  aoert  deed  or  act^ 
affirm  or  set  forth,  that  the  king  is  not  or  ought  not  to  be 
supreme  head  in  earth  of  the  church  of  England  and  Ireland,  or 
of  any  of  them,  immediately  under  God ;  or  that  the  bishop  of 
Rome,  or  any  other  person  than  the  king  of  England  for  the 
time  being,  is  or  ought  to  be  by  the  laws  of  God  or  otherwise, 
the  supreme  head  in  earth  of  the  same  churches  or  any  of  them  ; 
he  (his  aiders,  comforters,  abettors,  procurers,  and  counsellors) 
shall  (on  conviction  by  the  oath  of  two  witnesses  or  confession) 
be  guilty  of  high  treason.    $  7. 22. 

But  no  person  shall  be  prosecuted  for  the  said  offences  by 

open  preaching  or  "words  only,  but  within  thirty  days  afler  such 

preaching  or  speaking,  if  the  accusers  be  within  the  realm  during 

[  883  ]    ^^  ^^^  thirty  days;  if  not,  then  within  six  months  after  sudi 

preaching  or  words  spoken;  and  not  otherwise. The  accu* 

sation  to  be  made  to  one  of  the  king's  counsel,  or  to  a  justice  of 
assize,  or  a  justice  of  the  peace  being  of  the  quorum,  or  to  two 
justices  of  the  peace  within  the  shire  where  the  ofifence  was  com- 
mitted.  $  19. 

But  as  to  offences  made  treason  by  this  act,  the  same  is  so  &r 
r^ealed  by  the  1  Mar.  sessA,  c.l.  which  enacteth,  that  no 
offence  made  high  treason  by  act  of  parliament,  shall  be  ad- 
judged high  treason,  but  only  such  as  is  expressed  in  the  statute 
of  tibe  ^$  Ed.  $.  But  as  to  the  rest  this  st^ituie  ccnti&tteth  in 
force. 


But  by  flie  1  El.  c.  1.  it  is  further  eriBxHed  as  followeth ;  viz. 
that  no  foreign  prince,  person,  prelate,  state,  or  potentate,  spi- 
ritual or  temporal,  shall  use,  enjoy,  or  exercise  any  manner  of 
power,  jurisdiction,  superiority,  authority,  pre-eminence  or  pri- 
vile^  spiritual  or  ecclesiastical,  within  this  realm  or  any  other 
h^"  majestjr's  dominions  or  countries ;  but  the  same  snail  be 
abolislied  tliereout  for  ever:  any  statute,  ordinance,  custom, 
constitutions,  or  any  other  matter  ot  cause  whatsoever  to  the 
txmtrary  notwithstanding.    §  16. 

AjoA  such  jurisdictions,  privileges,  superiorities,  and  pre-emi- 
nences i^nritual  and  ecclesiastical,  as  by  any  spiritual  or  eccle- 
siastical power  or  authority  have  h^etofore  been,  or  may  lawfiilly 
be  exercised  or  used  for  tlie  visitation  of  the  ecclesiastical  state 
and  persons,  and  for  reformation,  order,  and  correction  of  the 
same,  and  of  all  manner  of  errors,  heresies,  schisms,  abuses, 
ofiences,  contempts,  and  enormities,  shall  for  ever  be  united  and 
annexed  to  the  imperial  crown  of  this  realm.   M7. 

And  if  any  person  shall  by  ^ooritifig^  pinting,  teachings  preach- 
ingi  express  words,  deed  or  cict,  advisedly,  maliciously,  and  directly 
affirm,  hold,  stahd  with,  set  forth,  maintain^  or  defend  the  autho- 
rity^  pre«eminence^  power,  or  jurisdiction,  spiritual  or  ecclesi- 
astical^ of  any  foreign  prince^  prelate,  person,  state,  or  potentate 
whatsoever,  heretofore  claimed,  used,  or  usurped  within  this 
ii^akn^  or  any  other  her  majesty^S  dominions  or  countries ;  or 
idiall,  advisectiy,  maliciously  and  directly  put  in  ure  or  iexeciite 
any  timg  for  the  extolling^  advancetnekit,  setting  foi*th,  maint^ 
nance  or  defente  of  any  such  pretended  or  usurped  jurisdiction, 
power,  pre-eminence  and  authority,  or  any  part  thereof;  he,  his 
abettors,  aiders,  procurers,  and  counsellors^  ishali  for  the  first 
offence  forfeit  all  his  goods,  and  if  he  hath  not  goods  to  the  value 
tof  20/.  hfe  shall  ialso  be  imprisoned  for  a  year,  and  the  benefices  [  384  ] 
of  every  S;pkituri  person  bffending  shall  also  be  void ;  for  the 
sednsd  ofikice  shall  incur  a  praemunire  $  and  for  the  third  shall  be 
guilty  bf  h^  treason.    (  27 — SO. 

But  IK)  person  shall  be  mcolested  fdt  anv  offence  committed 
<^y  by  prernddng^  teaching,  cr  'Obords,  unless  ne  be  indicted  within  . 
<>ne  hidf  yeak>  afi^  ijife  offence  cbnimitted.   $51.' 

And  no  person  shall  be  indicted  or  arraigned  but  by  thie  bath 
of  two  or  fiiorte  witnesses :  tvhich  i^nesses^  or  so  many  of  them 
as  shall  be  living,  and  within  the  realm  at  the  time  of  the  arraign- 
ment, shall  be  brought  &ce  to  &ce  bdbre  the  party  arraigned  if 
he  require  the  same.    §  37. 

7.  if  any  person  shall  by  writing,  ciphering,  printing,  preach-  Penalty  of 
ing  <yr  teachings  deed  trr  att,  advisedly  and  wittingly  hold  or  stand  J^JI^», 
wMi^  to  extol^  bet  forth,  maintain  or  defend  the  authority,  jui-is-  supremacy. 
dibfion  or  power  of  the  bishop  of  Rome  or  of  his  see,  heretofore 
claimed,  used,  or  usurped  within  this  realm,  or  in  any  of  her  ma- 
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jesty'b  dominions;  or  by  aiiy  speech^  open  deed^  or  act^  advisedly  audi 
wittingly  attribute  any  such  manner  of  jurisdiction,  authority,  or 
pre-eminence  to  the  said  see  of  Rome  or  to  any  bisliop  of  the 
same  see  for  the  time  being;  he,  his  abettors,  procurers,  and 
counsellors,  his  aiders,  assistants,  and  comforters,  upon  purpose 
and  to  the  intent  to  set  forth,  further,  and  extol  the  said  usurped 
power,  being  indicted  or  presented  within  one  year,  and  con* 
victed  at  any  time  after,  shall  incur  a  praemunire.  BEl.  c.  1.  §  2. 
And  the  justices  of  assize,  or  two  justices  of  the  peace  (one 
whereof  to  be  of  the  quorufti)  in  their  sessions,  may  inquire 
thereof,  and  shall  certify  the  presentment  into  the  king's  bencli 
in  forty  days,  if  the  term  be  then  open ;  if  not,  at  the  first  day 
of  the  full  term  next  following  the  siud  forty  days :  on  pam  e€ 
100/.    $3. 

And  the  justices  of  the  king's  bench,  as  well  upcm  such  irer- 
tificate  as  by  inquiry  before  themselves,  shall  proceed  thereupon 
as  in  cases  of  praemunire.    $  4. 

"  But  charitable  giving  of  reasonable  alms  to  an  ofiender,  with- 
out fraud  or  covm,  shall  not  be  deemed  abetting,  procuring, 
counselling,  aiding,  assisting,  or  comforting.   §  18. 
Oa&ofBti.       8.  The  papal  encroachments  upon  the  king's  sovereignty  in 
premacy.      causes  and  over  persons  ecclesiastical,  yea  even  in  matters  civU, 
under  that  loose  pretence  of  in  ordine  adsptritualioj  had  obtained 
r  335  ]    a  great  strength  and  long  continuance  in  this  realm,  notwith- 
standing the  security  the  crown  had  by  the  oaths  of  fealty  and 
allegiance ;  so  that  there  was  a  necessi^  to  unrivet  those  usmp- 
ations,  by  substituting  by  authority  of  parliament  a  recognidon 
by  oath  of  the  king's  supremacy,  as  w^  in  causes  ecclesiastical 
as  civil;   and  thereupon  the  oath  of  supremacy  was  framed. 
IH.H.75. 

Which  oath,  as^  finally  established  by  the  1  ^.  r.8.  is  as  fel- 
lows :  ^*  I  A.B.  do  swear,  that  I  do  from  my  heart  abhor,  detest, 
^  and  abjure,  as  impious  and  heretical,  that  damnable  doctrine 
^'  and  position,  that  princes  excommunicated  or  deprived  by  the 
**  pope  or  any  authority  of  the  see  of  Rome,  may  be  deposed  or 
*^  murdered  by  their  subjects,  or  any  other  whatsoever.  And  I 
**  do  declare,  that  no  foreign  prince,  person,  prelate,  state,  or 
^'  potentate  hath  or  ought  to  have  any  jurisdiction,  power,  su- 
^^  periority,  pre-eminence,  or  authority,  ecclesiastical  or  spiritual, 
''  within  this  realm :  So  help  me  God."  (m) 

(m)  By  the  31  G.  3.  c.  S2.  §  18.  No  person  shall  be  summoned  to 
take  the  oath  of  supremacy,  or  be  prosecuted  for  not  obeying  suck 
summons ;  but  Roman  Catholics,  in  order  to  enjoy  the  ben^ts  of 
that  act,  for  which  see  the  title  S^opetif,  are  to  take,  in  the  manner 
therein  directed,  the  oath  introduced  by  it;  for  which  see:Jta4^» 
20.  BL 
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0.  But  lastly,  the  usurped  jurisdiction  of  the  pope  being  abo-  Suprenwcy 
lislied,  and  there  being  no  longer  any  danger  to  the  liberties  of  ^deAoed 
the  church  or  state  from  that  quarter ;  and  divers  of  the  princes  by  the  acts 
of  this  realm  having  entertained  more  exalted  notions  of  the  of  ««">«- 
supremacy  both  ecclesiastical  and  civil,- than  were  deemed  con-  R^ohiUon. 
sistent  with  the  l^al  establishment   and   constitution;    it  was 
thought  jfit  at  the  Revolution  to  declare  and  express  how  far  the 
regal  power,  in  matters  spiritual  as  well  as  temporal,  doth  extend: 
that  so  as  well  the  just  prerogative  of  the  crown  on  the  one  hand, 
as  the  rights  and  liberties  of  the  subject  on  the  other,  might  be 
ascertained  and  secured.-   Therefore  by  the  statute  of  the  1  fV. 
<;.6.  it  is  enacted  as  followeth  : 

"  Whereas  by  the  law  and  ancient  usage  of  this  realm,  the 
kings  and  queens  thereof  have  taken  a  solemn  oath  upon  the 
evangelists  at  their  respective  coronations,  to  maintain  the  statutes, 
laws,  and  customs  of  the  said  realm,  and  all  the  people  and  in- 
habitants thereof  in  their  spiritual  and  civil  rights  and  properties; 
but  forasmuch  as  the  oath  itself  on  such  occasion  adminbtered, 
hath  heretofore  been  framed  in  doubtful  words  and  expressions,  [  3; 
with  relation  to  ancient  laws  at  this  time  unknown ;  to  the  end 
therefore  that  one  uniform  oath  may  be  in  all  times  to  come 
taken  by  the  kings  and  queens  of  this  realm,  and  to  them  respec- 
tively administered,  at  the  times  of  their  and  every  of  Uieir 
coronation,  it  is  enacted,  that  the  following  oath  shall  be  admi- 
nistered to  every  king  or  queen  who  shall  succeed  to  the  imperial 
crown  of  this  realm,  at  their  respective  coronations,  by  one  of 
the  archbishops  or  bishops  of  this  realm  of  England  for  the  time 
being,  to  be  thereunto  appointed  by  such  king  or  queen  respec- 
tively, and  in  the  presence  of  all  persons  that  shall  be  attending,, 
assisting,  or  otherwise  present  at  such  their  respective  coro- 
ations :  that  is  to  say, 

**  The  archbishop  or  bishop  shall  say.  Will  you  solenmly  pro- 
mise and  swear,  to  govern  the  people  of  the  kingdom  of  England, 
and  the  dominions  thereto  belonging,  according  to  the  statutes 
in  parliament  agreed  on,  and  the  laws  and  customs  of  the  same? 
The  king  or  queen  shall  say,  I  solemnly  promise  so  to  do. 

^^  Archbishop  or  bishop  :  Will  you  to  your  power  cause  law  and 
justice  in  mercy  to  be  executed  in  all  your  judgments  ?  The 
king  or  queen  shall  answer,  I  will. 

**  Archbishop  or  bishop :  Will  you  to  the  utmost  of  your  power 
maintain  the  laws  of  God,  the  true  profession  of  the  gospel, 
and  protestant  reformed  religion  established  by  law?  And  will 
you  preserve  unto  the  bishops  and  clergy  of  this  realm,  and  to 
the  churches  committed  to  their  charge,  all  such  rights  and  pri- 
vileges, as  by  law  do  or  shall  appertain  unto  them  or  any  of 
tliem?  The  king^or  queen  shall  answer.  All  this  I  promise  to 
do.    After  this,  laying  his  or  her  hand  iipon  the  |ioly  gospels,  he 
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cyr  she  shall  say>  The  thingsi  which  I  have  here  before  promised, 
I  will  perform  and  keep ;  ISo  help  me  God :  And  shall  then  kiss 
the  book." 

And  by  the  1  fV.  sea.  2.  c.  2.  Wfaereas  the  late  king  James 
the  second,  by  the  assistance  of  divers  evil  counsellors,  judges, 
and  ministers  employed  by  him,  did  endeavour  to  subvert  and 
extirpate  the  protestant  religion^  and  the  laws  and  liberties  of  this 
kingdom: 

1.  By  assuming  and  exercising  a  power  of  dispensing  with  and 
suspendmg  of  laws,  and  the  execution  of  laws,  without  consent  of 
parliament. 

2.  By  committing  and  prosecuting  divers  worthy  prelates,  for 
humbly  petitioning  to  be  excused  from  concurring  to  the  said 
assumed  power. 

[  387  ]  3.  By  issuing  and  causing  to  be  executed  a  oommissicm  under 
the  great  seal  for  erecting  a  court  called  The  court  of  commis- 
sioners for  ecclesiastical  causes. 

4.  By  levying  money  for  and  to  the  use  of  the  crown,  by  pre- 
tence of  prerogative,  for  odier  time,  and  in  other  manner  i^an 
the  same  was  granted  bv  parliament 

5.  By  raising  and  keeping  a  standing  army  within  this  king- 
<k>m  in  time  oipeace^  without  consent  of  parUament,  and  quar- 
tering soldiers  contrary  to  law. 

6«  By  causing  several  good  subjects,  bdng  protestants,  to  be 
disarmed  at  the  same  time  when  papists  were  both  armed  and 
employed,  contrary  to  law. 

7.  By  violating  the  freedom  of  election  of  members  to  serve  in 
parliament. 

8.  By  prosecutions  in  the  court  of  king^s  bench,  for  matters 
and  causes  cognizable  only  in  parliament:  and  by  divers  other 
arbitrary  and  illegal  courses. 

9.  And  whereas  of  late  years  partial,  corrupt,  dud  unqualified 
persons  have  been  returned  and  served  on  juries  in  trials,  and 
particularly  divers  jurors  in  trials  for  high  treas<m,  which  were 
not  freeholders. 

10.  And  excessive  bail  hath  been  required  of  persons  commit- 
ted in  criminal  cases,  to  elude  the  benent  of  the  laws  made  for  the 
liberty  of  the  subjects. 

11.  And  excessive  fines  have  been  imposed;  and  illegal  and 
cruel  punishments  inflicted. 

12.  And  several  grants  and  promises  made  of  fines  and  for- 
feitures, before  any  conviction  or  judgment  against  the  persons 
upon  whom  the  same  were  to  be  levied. 

All  which  are  utterly  and  directly  contrary  to  the  known  laws 
and  statutes  and  freedom  of  this  realm. 

And  whereas  the  said  late  king  James  the  second,  having  ab- 
diQiited  the  government,  and  the  Uirone  being  thereby  vacant,  his 
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highness  the  prince  of  Orange  (whom  it  has  pleased  Almighty 
God  to  make  the  glorious  instrument  of  deliv^ng  this  kingdom 
from  popery  and  arbitrary  power)  did,  by  the  advice  of  the  lords 
spiritual  and  temporal  and  divers  principal  persons  of  the  com- 
mons^ cause  letters  to  be  written  to  the  lords  spiritual  and  tem- 
poral being  protestants ;  and  other  letters  to  the  several  counties, 
cities,  universities,  boroughs,  and  cinque  ports,  for  the  choosing  df 
such  persons  to  represent  them,  as  w^e  of  right  to  be  sent  to  par- 
liament, to  meet  and  sit  at  Westminster  upon  the  22d  day  of 
January  in  this  year  1688,  in  order  to  such  an  establishment,  as 
that  their  religion,  laws,  and  liberties  might  not  again  be  in  dan- 
ger (^  being  subverted :  upon  which  letters,  elections  havmg  been  [  388  "J 
accordingly  made,  and  thereupon  the  said  lords  spiritual  and 
temporal,  and  commons,  pursuant  to  their  respective  letters  and 
elections,  being  now  assembled  in  a  full  and  free  representative  of 
this  nation,  talcing  into  their  most  serious  consideration  the  best 
means  for  attaining  the  ends  aforesaid,  do  in  the  first  place  (as 
dieir  ancestors  in  like  cases  have  usually  done)  for  the  vindicating 
and  asserting  their  ancient  rights  and  liberties,  declare: 

!•  That  the  pretended  power  of  suspending  laws,  or  the  exe- 
ution  of  laws  by  regal  authority,  without  consent  of  parliament, 
is  illegal. 

2.  That  the  pretended  power  of  dispensing  with  laws,  or  the 
execution  of  laws,  by  regal  authority,  as  it  hath  been  assumed 
and  exercised  of  late,  is  illegal. 

3.  That  the  commission  for  erecting  the  late  court  of  commis- 
sioners for  ecclesiastical  causes,  and  all  other  commissions  and 
court  of  like  nature,  are  illegal  and  pernicious. 

4.  That  levying  money  for  or  to  the  use  of  the  crown,  by  pre- 
tence of  prerogative,  without  grant  of  parliament,  for  longer  time, 
or  in  other  manner,  than  the  same  is  or  shall  be  granted,  is  illegal. 

5.  That  it  is  the  right  of  the  subjects  to  petition  the  king ;  and 
all  ccHnmitments  and  prosecutions  for  such  petitioning,  are  illegal. 

6.  That  the  raising  or  keeping  a  standing  army  within  the 
kingdom  in  time  of  peace,  unless  it  be  with  consent  of  parliament, 
is  against  law. 

7.  That  the  subjects  which  are  protestants,  may  have  arms  for 
their  defence,  suitable  to  their  conditions,  and  as  allowed  by  law. 

8.  That  election  of  members  of  parliament  ought  to  be  free. 

9.  That  the  freedom  of  speech,  and  debates  or  proceedings  in 
parliament  ought  not  to  be  impeached  or  questioned  in  any  court 
or  place  out  of  parliameit. 

10.  That  excessive  bail  ought  not  to  be  required,  nor  excessive 
fines  imposed ;  nor  cruel  and  unusual  punishments  inflicted. 

11.  That  jurors  ought  to  be  duly  impannelled  and  returned, 
and  jurors  which  pass  upon  men  in  trials  for  high  treason  ought 
to  be  freeholders. 
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1 2.  That  all  grants  and  promises  of  fines  and  forfeitures  of  par* 
ticular  persons  before  conviction,  are  ill^aland  void, 
r  3gg  1         IS.  And  that  for  redress  of  all  grievances,  and  for  the  amend- 
ing, strengthening,  and  preserving  of  the  laws,  parliaments  ought 
to  be  heldfrequently. 

And  they  do  claim,  demand,  and  insist  upon  all  and  singular 
the  premises,  as  their  undoubted  rights  and  liberties ;  and  that 
no  declarations,  judgments,  doings,  or  proceedings,  to  the  preju- 
dice of  the  people  in  any  of  the  said  premises,  ought  in  any  wise 
to  be  drawn  hereafter  into  consequence  or  example.'' 

The  truth  is,  that  aft;er  the  abolition  of  the  papal  power,  there 
was  no  branch  of  sovereignty  with  which  the  princes  of  this  realm, 
for  above  a  century  after  the  Reformation,  were  more  delighted 
than  that  of  being  the  supreme  head  of  the  church :  imagining 
(as  it  seemeth)  that  all  that  power  which  the  pope  claimed,  and 
exercised  (so  far  as  he  was  able),  was  by  the  statutes  abrogating 
the  papal  authority  annexed  to  the  imperial  crown  of  this  realm : 
not  attending  to  the  necessary  distinction,  that  it  was  not  that 
exorbitant  lawless  power  which  the  pope  usurped,  that  was  there- 
by become  vested  in  them ;  but  only,  that  the  ancient  legal  au- 
thority and  jurisdiction  of  the  kings  of  England  in  matters  eccle- 
siastical, which  the  pope  had  enoeavoured  to  wrest  out  of  their 
hands,  was  re-asserted  and  vindicated.      The  pope  arrogated  to 
himself  a  jurisdiction  superior  not  only  to  his  own  canon  law,  but 
to  the  municipal  laws  of  kingdoms.     And  those  princes  of  this 
realm  above  mentioned  seem  to  have  considered  themselves  plain- 
ly as  popes  in  their  own  dominions.     Hence  one  reason  why  a 
reformation  of  the  ecclesiastical  laws  was  never  effected,  seemeth 
to  have  been,  because  it  conduced  more  to  the  advancement  of 
the  supremacy  to  retain  the  church  in  an  unsettled  state,  and  con- 
sequently more  dependent  on  the  sovereign  will  of  the  prince. 
Hence  became  established  the  office  of  lora  vicegerent  in  causes 
ecclesiastical ;  and  after  that  the  high  cemmission  court;  and  last 
of  all,  the  dispensing  power  or  a  power  of  diq)ensing  with  or  sus- 
pending the  execution  of  laws  at  the  prince's  pleasure.     There- 
fore, to  remove  these  grievances,  these  acts  prescribed  the  just 
boundaries  of  the  prerogative,   both  ecclesiastical  and  civil,  and 
established  the  rights  both  of  prince  and  people  upon  the  firm- 
est and  surest  foundation,  namely,  the  known  law  of  the  land; 
and  thereby  rendered  the  name  of  an  English  monarch  respect- 
able among  the  princes  of  the  earth.      A  king  rulmg  by  the  es- 
tablished laws  of  his  kingdom,  that  is,  with  an  extensive  power 
[  390  ]    of  doing  right,  and  an  utter  inability  of  doing  wrong,  is  the  per- 
fection of  the  human  nature,  and  the  glory  of  the  divine ;  and 
renders  kin^s,  in  a  most  emphatical  sense,  God's  vicegerents. 

From  which  premises  may  be  deduced  also  the  genuine  cause, 
^hy  the  civil  and  canon  laws  have  received  so  much  check  and 


discouragement  from  time  to  time  within  this  kingdom.  They 
are  founded  upon  the  principles  of  arbitrary  power. 

The  civil  law  is  said  to  be  the  common  municipal  law  of  all  the 
arbitrary  states  in  Europe  (modified  only  according  to  the  differ-* 
ent  circumstances  of  each  government);  and  those  princes  of  this 
realm  who  have  most  affected  absolute  sovereignty,  have  been 
proportionable  encouragers  of  the  civil  law.  The  canon  law 
hath  the  same  lineaments  and  features ;  being  framed  to  render 
the  pope  in  the  church,  what  the  emperor  was  in  the  state.  And 
it  must  be  owned,  they  are  both  perhaps  more  for  the  ease  of  the 
governors,  but  not  so  convenient  for  the  governed. 

Particularly  as  to  the  enacting  part :  They  owe  their  very  exist- 
ence to  the  sovereign  will  of  the  supreme  governor;  and  conse-* 
quendy,  what  is  law  to-day,  may  not  be  law  to-morrow ;  for  the 

same  power  which  enacteth  may  repeal. For  such  is  our  mil 

is  a  harsh  and  grating  sound  to  an  English  ear ;  being  the 

sullen  voice  of  insolence  and  wanton  power.     How  much  more 

humane  is  that  declaration Be  it  enacted  by  the  Icings  most 

excellent  majesty^  by  and  with  the  advice  and  assent  of  the  lords 
spiritual  and  temporal,  and  commons,  in  this  present  parliament  as- 
sembled, and  by  the  authority  of  the  same,    • 

Again,  as  to  the  executive  part,  especially  with  respect  to 
crimmal  prosecutions.  —  A  person  accused  in  the  dark ;  witnesses 
not  confronted  with  the  party  face  to  face ;  the  cruel  oath  ex  of- 
ficio,  whereby  a  man  is  compelled  to  accuse  himself;  (not  to  men- 
tion the  diabolical  rack  and  torture ;)  and  the  whole  determined 
at  last  by  the  sole   decision  of  the  judge,   who  must  needs 
be  oftentimes  an  entire  stranger  to  the  parties ;  are  disparage- 
ments of  those  laws,  which  will  always  obstruct  their  progress  in 
a  land  of  liberty.     How  much  more  mild  and  gentle  is  that  law, 
which  is  the  birthright  of  every  Englishman  however  otherwise 
destitute  and  friendless,  whereby  he  shall  not  be  called  upon  to 
answer  for  any  crime  he  is  charged  withal;  but  upon  the  oaths  of 
at  least  twelve  men  of  considerable  rank  and  fortune  within  the 
county  in  which  the  ofience  is  supposed  to  have  been  committed,  if 
they  shall  see  probable  cause  for  fiirther  inquiry ;  and  afterwards, 
shall  not  be  condemned,  but  by  the  unanimous  suffrage  of  other 
twelve  men,  his  neighbours  and  equals  in  degree  and  station  of  [  S91  ] 
life,  upon  their  oaths  likewise ;  and  at  the  same  time  he  hath  a 
right  to  object  to  any  one  who  is  summoned  to  try  him  for  his 
o&nce,  if  he  hath  a  reasonable  cause  of  exception.  —  The  one  i3 
the  law  of  tjrrants ;  the  other  of  freemen,  and  may  it  ever  prosper 
in  the  British  soil  1 

10.  Finally,  by  the  act  of  union  of  the  two  kingdoms  of  Eng-  ByHnact 
land  and  Scotland,  5  An.  c.  8.,  it  is  enacted,  that  after  the  demise  ^^^  ^ 
of  her  majesty  queen  Anne,  the  sovereign  next  succeeding,  and  kinplonw 
so  for  ever  afterwards  every  king  or  queen  succeeding  ana  com-  of  Englaiid 
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and  Scot'  ing  tx>  the  Toynl  government  of  the  kingdom  of  Great  Britain,  at 
his  or  her  coronation,  shall  in  the  presence  of  all  persons  who 
shall  be  attending,  assisting,  or  otherwise  then  and  there  present, 
take  and  subscribe  an  oath,  to  maintain  and  preserve  inviolably 
the  settlement  of  the  church  of  England,  and  the  doctrine,  wor- 
ship, discipline,  and  government  wereof,  as  by  law  established 
within  the  kingdoms  of  England  and  Ireland,  the  dominion  of 
Wales,  and  town  of  Berwick  upon  Tweed,  and  the  territories 
thereunto  belonging. 

And  shall  also  swear  and  subscribe,  that  they  ^all  inviolably 
maintain  and  preserve  the  settlement  of  the  true  protestant  reli- 
gion, with  the  government,  worship,  discipline,  right,  and  privi- 
leges of  the  church  of  Scotland,  as  then  establish^  by  the  laws 
of  that  kingdom.     [See  Bfcrldtltl  and  ^orianH.] 

S^utgfom,    See  ]|pg{i0iciati0« 
^uqiltcr^    See  Cbtirrfif,  and  pnblit  toorssg^. 
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^Y  Ccm.  128.  No  chancellor,  commissary,  archdeacon,  official 
or  any  other  person  using  ecclesiastical  jurisdiction,  shall 
substitute  in  their  absence  any  to  keep  court  for  them,  except  he 
be  either  a  ffrave  minister  and  a  graduate,  or  a  licensed  public 
preacher  and  a  beneficed  man,  near  the  place  where  the  courts 
are  kept,  or  a  bachelor  of  law,  or  a  master  of  arts  at  least,  who 
hath  some  skill  in  the  civil  and  ecclesiasticul  law,  and  is  a  &vourer 
[  392  ]  of  true  religion,  and  a  man  of  modest  and  honest  conversation ; 
under  pain  of  suspension  for  every  time  that  they  offend  therein, 
from  the  execution  of  their  offices  for  the  space  of  three  months 
(olies  quoties :  and  he  likewise  that  is  deputed,  being  not  qualified 
as  is  before  expressed,  and  yet  shall  presume  to  be  a  substitute 
to  any  judge,  and  shall  keep  any  court  as  aforesaid,  shall  undergo 
the  same  censure  in  manner  and  form  as  is  before  expressed^ 

And  by  the  statute  of  the  26  G.  2.  c.  33.  No  surrogate  de- 
puty by  any  ecclesiastical  judge,  who  hath  power  to  grant  licences 
of  marriage,  shall  grant  any  such  licence  before  he  hath  taken 
an  oath  before  the  said  judge,  faithfiilly  to  execute  his  office 
according  to  law,  to  the  best  of  his  knowledge ;  and  hath  ^iven 
security  by  his  bond  in  the  sum  of  100/.  to  the  bishop  of  the 
diocese,  for  the  due  and  faithful  execution  of  his  office. 

His  office  and  duty  in  granting  such  licence^,  is  treated  of  in 

the  title  iietamase^ 
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TK  the  laws  of  tha  church,  we  vead  of  two  sorts  of  suspension; 
one  relating  solely  to  the  clergy,  the  other  extending  also  to 
the  laity.     Gibs,  1047. 

That  which  relates  solely  to  the  clergy,  is  suspension  from 
office  and  benefice  jointly,  or  from  office  or  benefice  singly ;  and 
may  be  oaJled  a  temporary  degradation^  or  deprivation  of  both. 
So  we  find  it  described  by  John  of  Athon :  A  person  deposed^  is  he 
who  is  deprived  of  his  office  and  benefice^  although  not  solemnly ; 
a  person  degradedy  is  he  who  is.  deprived  of  both  solemnly,  the 
ensigns  of  his  order  being  taken  from  him ;  a  person  suspendedy 
is  he  who  is  deprived  of  them  both  for  a  time,  but  not  for  ever. 
Gibs.  1047. 

And  the  penalty  upon  a  clergyman  officiating  after  suspension, 
if  he  shall  persist  therein  after  a  reproof  from  the  bishop,  is  (by 
the  ancient  canon  law)  that  he  shall  be  excommunicated  all  man- 
ner of  ways,  and  every  person  who  communicates  with  him  shall 
be  excommunicated  also.     Gibs,  1047. 

The  other  sort  of  suspension,  which  extendeth  also  to  the 
laity,  is  suq>ension.  ab  ingressUieccIesiiEf  on  from  the  hearing  of  [  39S  3 
divme  service,  and  receiving*  the  holy^ sacrament;   which  may 
therefore  be  called  a  temporary  excommunication.     Cribs.  1047. 

Which  two  sorts  of  suspension,  the  one  relating  to  the  clergy, 
alone,  and  the  other  to  the  laity  also,,  do  herein  agree,  that  bc^ 
are  inflicted  for  crimes  of  an  inferior  nature^  such  as^-in  the  first 
case  deserve  not  deprivation,  and  such  as  in  the  second  case  de- 
serve not  excommunication ;  that  both,  in  practice  at  least,  are 
temporary;  both  also  terminated,. either  at  a  certain,  time  when 
inflicted  for  such  time,  or  upon  satisfiiction  given  to  the  judge 
when  inflicted  until  something  be  performed  which  he  hath  in- 
joined  :  and  lasdy,  both  (if  unduly  performed)  are  attended  with 
fiirther  penalties ;  that  of  the  clergy,  with  irregularity,  if  they  act 
ia  the  mean  time;  and  that  of  the  laity  (as  it  seemeth)  with  ex- 
communication, if  they  either  presoine  to  join  in  communion 
during  their  suspension,  or  do  not  in  due  time  perform  those 
things  which  the  suspension  was  intended  to  inforce.the  perform- 
ance oC     Gibs»  1047« 

By  the  ancient  canon  law^  sentence  of  suq>ension  ought,  not:  to 
be  given  without  a  previous  admonition ;  unless  where  the  offisnce 
is  such,  as  in  its  own  nature  requires  mi  immediate  suspension : 
and  if  sentence  of  suspension,  in  ordinary  cases,  be  given  without 
SBch  previous  admonition,  there  may  be  oause  of  appeaL  Gfffa* 
1046* 

[The  following  note,  which  is  to  be  found  in  1  T.  lUp^  52^ 
and  was  taken  from  a  M8i  of  Siri  JS.  iSuf^oMv^  king?&  advooote 
and  judge  of.  the  admiralty,  is. inserted  here*  as >  lypertainiiig  to 
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this  subject  **  Oflence  —  Undoubted  rule  in  admiralty  and 
ecclesiastical  courts,  that  person  suspended  for  an  offence  sup- 
posed, of  which  he  is  afterwards  acquitted  in  proper  court,  is 
intitled  to  all  the  intermediate  profits.  Thus,  in  case  of  capture 
of  prize  at  sea,  the  ofiicer  in  arrest  being  actually  on  board,  and 
afterwards  duly  acquitted,  or  restored  to  his  station,  shall  share 
the  prize  money.  So  in  civil  causes  in  admiralty  —  If  a  master 
turns  his  mate  without  just  cause  before  the  mast,  and  he  sues 
for  wages  as  mate  for  the  whole  time,  he  may  recover,  though 
he  did  not  do  the  duty.  So  if  a  clergyman  be  suspended  ab 
officio  et  beneficio^  and  upon  an  a{q>eal  declared  innocent,  he  will 
recover  the  profits  of  the  living. 

Profits  —  Person  suq)ended  firom  an  office,  entitled  to  inter- 
mediate profits,  if  innocent] 
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1*  (JAN.  109.  If  any  oflfend  their  brethren  by  swearing;  the 
churchwardens,  or  questmdn  and  sidemen,  in  their  next 
presentment  to  their  ordinaries,  shall  present  the  same,  that  they 
may  be  punished  by  the  severity  of  die  laws,  according  to  their 
deserts :  and  such  notorious  oronders  shall  not  be  admitted  to 
the  holy  AfemA^on,  till  they^be  reformed. 

2.  By  vKtff^G.  2.  c.  21.  If  any  person  shall  profanely  curse 
or  swear,  and  be  thereof  convicted  on  the  oath  of  one  witness 
before  one  justice  of  the  peace  or  mayor  of  a  town  corporate,  or 
by  confession ;  every  person  so  ofiending  shall  forfeit  as  follow- 
eth :  that  is  t9  say,  every  day  labourer,  common  soldier,  common 
sailor,  and  common  seaman,  I5.;  and  every  other  person  under 
the  degree  of  a  gentleman,  2s, ;  and  every  person  of  or  above 
the  degree  of  a  gentleman,  5s.  And  if  any  person  after  convic- 
tion o&nd  a  second  time,  he  shall  forfeit  double ;  and  for  every 
other  offence  after  a  second  conviction,  treble.     §  1. 

And  if  such  pro&ne  cursing  or  swearing  shall  be  in  the  pre- 
sence and  hearing  of  a  justice  of  the  peace,  or  in  the  presence  or 
hearing  of  such  mayor  as  aforesaid ;  he  shall  convict  die  offender 
without  other  proof.     J  2. 

And  if  it  shall  be  in  the  presence  and  hearing  of  a  constaUe 
or  other  peace  officer,  he  shall  (if  such  person  oe  unknown  to 
him)  seize,  secure,  and  detain  him,  and  forthwith  carry  him  be- 
fore the  next  justice  of  the  peace  for  die  county  or  division,  or 
before  the  mayor  of  such  town  corporate,  wherein  die  offence 
was  committed;  who  shall  on  the  oath  of  such  constable  or  other 
peace  officer  convict  the  offender;  but  if  such  person  be  known 
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le  Ae  s^d  constable  or  other  peace  officer,  be  shall  speedily 
toake  information  before  such  justice  or  niayor>  that  the  oiBender 
toay  be  by  him  convicted.     §  ^  m 

And  such  justice  or  mayor  $haU  inupa^oiately,  upon  inform*-  ' 
ation  given  upon  oath  of  such  cops^able  or  other  peace  officer,  or 
of  any  other  person  whatsoever  cause  the  offender  to  appear 
before  him ;  and  upon  such  informatioi^  being  proved  as  afore-, 
said,  shall  convict  him.  And  if  he  shall  not  immediately  pay 
down  the  sum  so  forfeited,  or  give  security  to  the  satisraction 
of  such  justice  or  mayor  before  whom  the  copviction  is  made^ 
such  justice  or  mayor  shall  commit  the  offender  to  the  house  of  f§^$'} 
correction,  there  to  remain  and  be  kept  to  hi^rd  labour  for  ther 
space  often  days.     §  4, 

Provided,  that  if  any  common  soldier  belonging  to  any  regi^ 
ment  in  his  majesty's  service,  or  any  common  sailor  or  common 
seamen  belonging  to  any  ship  or  vessel,  shall  be  convicted  of  pro*^ 
fane  cursing  or  swearing  as  aforesaid,  and  shall  not  immediately 
pay  down  the  penalty  or  give  security  for  the  same  as  aforesaid,, 
and  also  the  costs  of  the  information,  summons,  ^nd  conviction^ 
as  by  this  act  is  directed ;  he  shal^  instead  of  being  ^mmitted 
to  the  house  of  correction,  be  ordered  by  such  justice  or  mayor  tov 
be  publicly  set  in  the  stocks,  for  the  space  of  one  hour  for  every 
single  offence,  and  for  any  number  of  offences  whereof  he  shall 
be  convicted  at  one  and  tne  same  time  two  hours.    ^'$>- 

And  if  such  justice  or  mayor  shall  wilftilly  and  ^i; ^^^jjjdy  omit 
the  performance  of  his  duty,  in  the  execution  of  this  kd^ke  shall 
fojfeit  51.,  half  to  the  informer,  and  half  to  the  poor  offlhe  parish., 
where  he  shall  reside ;  to  be  recovered  in  any  of  his  majesty's^ 
courts  of  record  at  Westminster.     §  6. 

And  if  any  constable  or  other  peace  officer  shall  wilfiilly  and- 
wittingly  omit  the  performance  of  bis  duty,  in  the  execution  of* 
this  act ;  and  be  thereof  convicted  by  the  oath  of  one  witness,^ 
before  one  justice  or  mayor  as  aforesaid;:  he  shall  forfeit  405.  to> 
be  levied  and  recovered  by  distress  and  sale,  and  to  be  disposed! 
of  half  to  the  informer  and  hialf  to  the  poor;  and  if  he  have  not. 
sufficient  goods  whereon  to  levy  the  same,  such  justice  or  mayor 
shall  commit  him  to  the  house  of  correction,  to  be  kept  to  hard 
labour  for  one  month.     §<  7. 

And  the  conviction  shall  be  drawn  up  in  the  words  and  fomr 
following :  ^ 

Middlesex      1    -O^  it  remembered^  that  on  the day  of' 

to  wit.         )  in  the year  of  his  mq^eshfs  reigny 

A.  B.  was  convicted  before  me^  one  of  his  majestt/*s  justices  of  the 
peace  for  the  county ^  ridings  division^  or  liberty  ^dresaid ;.  [or,  be- 
Jure  me^  mayor^  justice^  bailiffy  ov  other  chief  jnagdstvate  of  the  city^ 

or  tcnxm  of within  the  county'  of  — — ■—  as  the  case  shalt 

be]  of  swearing  one  or  mme  profane  oaih  or  oaths ;  [or,  ofcur^in^ 
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^  ©toearing. 

€ne  or  more  profane  curse  or  curses ;  as  the  case  shall  be].     Given 
wider  my  hand  and  seal,  the  day  and  year  aforesaid.     $  8. 

Which  said  form  and  conviction  shall  not  be  liable  to  be  re- 
r  896  1  moved  by  certiorari^  but  shall  be  final  to  all  intents.  And  the 
said  justice  or  mayor,  before  whom  the  conviction  shall  be,  shall 
cause  the  same  to  be  fairly  wrote  upon  parchment,  and  returned 
to  the  next  general  or  quarter  sessions  of  the  peace  for  the 
county,  to  be  filed  by  the  clerk  of  the  peace,  and  kept  amongst 
the  records.     $  8. 

The  penalties  to  be  disposed  of  for  the  benefit  of  the  poor; 
and  all  charges  of  the  information  and  conviction  shall  be  paid 
by  tlie  offender  if  able,  over  and  above  the  penalties ;  which 
cnarges  shall  be  settled  and  ascertained  by  such  justice  or 
mayor  (so  as  that  the  clerk  of  such  justice  or  mayor  shall 
have  for  the  information,  summons,  and  conviction  of  every 
offender,  the  sum  of  1 5.  and  no  more.  $  14.)  And  if  sucn 
party  slmll  not  be  able,  or  shall  not  immediately  pay  the  said 
charges  and  expences,  or  give  security  for  the  same  to  the  satis- 
faction of  such  justice  or  mayor ;  he  shall  commit  him  to  the 
house  of  correction,  there  to  remain  and  be  kept  to  hard  labour 
for  the  space  of  six  days,  over  and  above  such  time  for  which  he 
may  be  committed  in  default  of  payment  of  the  penalties ;  and 
in  such  case,  no  charges  of  information  and  conviction  shall  be 
paid  by  any  person  whatsoever.     $  10. 

And  if  any  action  shall  be  brought  against  any  justice  of  the 
peace,  constable,  or  any  other  person  whatsoever,  for  any  thing 
done  in  execution  of  this  act ;  he  may  plead  the  general  issue, 
and  give  the  special  matter  in  evidence :  and  if  a  verdict  shall  be 
given  for  him,  or  the  plaintiff  be  non-suit,  or  discontinue,  he 
shall  hftve  treble  costs.     $  1 1. 

Provided,  that  no  person  shall  be  prosecuted  or  troubled  for 
any  oflfence  against  the  statute,  unless  the  same  be  proved  or  pro- 
secuted within  eight  days  next  after  the  offence  committed.  §  12. 

And  this  act  shall  be  publicly  read  four  times  a  year  in  all 
parish  churches  and  public  chapels,  by  the  parson,  vicar,  or 
curate,  immediately  after  morning  or  evening  prayer,  on  four 
several  Sundays,  to  wit,  the  Sunday  nextafter  March  25.,  June  24-., 
September  29.,  and  December  25. ;  or  in  case  divine  service  shall 
not  be  performed  in  any  such  church  or  chapel  on  such 
Sunday,  then  upon  the  first  Sunday  after :  on  pain  of  forfeit- 
ing 51.  for  evenr  omission  or  neglect ;  to  be  levied  by  distress  and 
sale  of  the  oronder's  goods,  by  warrant  from  such  justice  or 
mayor.  J  13.  [This  section  is  repealed^  4  G.  4.  c.  31.  §  1. 
Public  clause,   §  2.] 

And  by  the  22  G.  2.  c.  S3,  art.  2.  All  flag  officers,  and  all 
persons  in  or  belonging  to  his  majesty's  ships  or  vessels  of  war, 
being  guilty  of  promne  oaths,   cursings,  execrations,  or  other 


scandalous  actions,  in  derogation  of  God's  honour,  and  cor« 
ruption  of  good  manners ;  shall  incur  such  punishment  as  a  court 
martial  shall  think  fit  to  impose,  and  as  the  nature  and  degree  of 
their  offence  shall  deserve. 


1.  I^ENERAL  or  oecumenical  councils  or  synods  are  assemblies  Gencnd 
of  bishops  from  all  parts  of  the  church,  to  determine  some  <»""c"^« 
weighty  controversies  of  feith  or  discipline.  These  were  first 
called  by  the  emperors,  afterwards  by  christian  princes ;  till  in 
the  latter  ages  the  pope  usurped  to  himself  the  greatest  share  in 
the  calling  of  them,  and  by  his  legates  presided  in  them  when 
called.     Johns.  139. 

By  ArL  21.  General  councils  may  not  be  gathered  together, 
without  the  commandment  and  will  of  princes ;  and  when  they  be 
gathered  together  (forasmuch  as  they  be  an  assembly  of  men, 
whereof  all  be  not  governed  with  the  Spirit  and  word  of  God)  they 
may  err,  and  sometime  have  erred,  even  in  things  pertaining  unta 
God.  Wherefore  things  ordained  by  them  as  necessary  to 
salvation,  have  neither  strength  nor  authority,  unlesa  it  may  be 
declared  that  they  be  taken  out  of  holy  scripture. 

But  since  the  great  divisions  of  Christendom,  especially  in  the 
western  church,  a  free  universal  synod  is  scarcely  now  to  be 
hoped  for.     Johns.  140. 

2.  A  national  synod  consisteth   of  all  the  archbishops  and  Na^nal 
bishops  within  one  nation,  assembled  together  to  determine  any  "3^°®^ 
point  of  doctrine  or  discipline.     The  first  of  this  sort  which 

we  read  of  here  in  England,  was  that  of  Herudford  (now  Hart- 
ford) in  the  year  673.  The  last  was  that  held  by  cardinal  Pole, 
in  the  year  1555.     Johns.  139. 

But  although  national  syndds  be  now  laid  aside,  yet  upon  any 
great  emergency,  the  synods  of  the  two  provinces  of  Canterbury 
and  York  do  act  by  mutual  correspondence  and  joint  consent,  or 
by  having  commissioners  from  the  province  of  York  present  in 
that  of  Canterbury.     Id.  140. 

3.  A  provincial  synod  consisteth  of  the  metropolitan  and  the  Provincial 
bishops  subject  to  him ;  being  what  is  now  called  the  Convocation^  ^yn^*- 
and  is  treated  of  in  this  book  under  that  title. 

4.  A  diocesan  sjniod  is  the  assembly  of  the  bishop  and  his    [  393  ] 
presbyters,  to  enforce  and  put  in  execution  canons  made  ■  by  IMoceun 
general  councils,  or  national  and  provincial  synods,  and  to  con-  *y"«*« 
suit  and  agree  upon  rules  of  discipline  for  themselves.     And 
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these  were  frequently  held,  while  the  bishop  and  clergy  lived 
together  in  a  community ;  and  were  not  wholly  laid  aside,  till  by 
the  act  of  submission,  25  H.  8.  c.  19.  it  was  made  unlawful  for 
any  synod  to  meet,  but  by  royal  authority.    Johns.  140, 


^=^^*^^ 


^YNODALS  and  synodaticum,  by  the  name,  have  a  plain  re- 
lation to  the  holding  of  synods,  but  there  being  no  reason  why 
the  dergy  should  pay  for  their  attending  the  bishop  in  sjmod, 
pursuant  to  his  own  citation,  nor  any  footsteps  to  be  found  of 
such  a  payment  by  reason  of  the  homing  of  synods,  the  name  is 
supposed  to  have  grown  from  this  duty  being  usually  paid  by  the 
clergy  when  they  came  to  the  synod.  And  this  in  all  probability 
is  the  same  which  was  antiently  called  cathedraticum,  as  paid  by 
die  parochial  diergy,  in  honour  to  the  episcopal  chair,  and  in 
token  of  subjection  and  obedience  thereto.  So  it  stands  in  the 
body  of  tlie  canon  law,  ^^  No  bishop  shall  demand  any  thing 
'^  of  the  churches  but  the  honour  of  the  cathedraticum^  that  is, 
'^  two  shillings"  (at  the  most,  saith  the  gloss,  for  sometimes  less 
is  given).  And  the  duty  which  we  call  synodals,  is  generally 
such  a  small  payment:  which  pajnnent  was  reservecf  by  the 
bishpp,  upon  settling  the  revenues  of  the  respective  churches  on 
thetincumbents :  whereas  before,  those  revenues  were  paid  to  the 
jbi^hop,  who  had  a  right  to  part  of  them  for  his  own  use,  and 
a  xight  to  apply  and  distribute  the  rest,  to  such  uses,  and 
in   such    proportions,    as   the   laws   of   the  church   directed* 

Gibs.  sre. 

Synodals  are  due  of  common  right  to  the  bishop  only :  So  that 
if  Uiey  be  Maimed  or  demanded  by  the  archdeacon,  or  dean  and 
chapter,  or  any  other  person  or  persons,  it  must  be  upon  the 
foot  of  composition  or  prescription.    *Jd. 

And  if  they  be  denied  where  due,  they  are  recoverable  in  the 

spiritual  court :  And  in  the  time  of  archbishop  Whitgifi,  they 

were  declar^,  upon  a  Sill  hearing,  to  be  spiritual  profits ;  and, 

Z  ^^  J   as  such,  to  belong  to  the  keeper  of  the  spiritualties  sede  vacante, 

k  Gibs.  977. 

Also  constitutions  made  in  the  provincial  or  diocesan  synods, 
were  sometimes  called  synodjcdss  and  were  in  many  cases  required 
to  be  published  in  the  parish  churches :  in  which  sense  the  word 
frequendy  occurreth  in  the  ancient  directories. 

Cemplarsi.    See  ^Dna0tem0. 
Cemporaltiesi  (of  bishoprics.)    See  ]l5i0|^op0« 
Cftttfig.    See  fxxn  frmt0. 
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"D  Y  Can.  87.  The  archbishops  and  all  bishops  within  theur 
several  dioceses,  shall  procure  (as  much  as  in  them  lieth) 
that  a  true  note  and  terrier  of  all  the  glebes,  lands,  meadows, 
gardens,  orchards,  houses,  stocks,  implements,  tenements,  and 
portions  of  tithes  lying  out  of  their  parishes,  which  belong  to  any 
parsonage,  vicarage,  or  rural  prebend,  be  taken  by  the  view  of 
honest  men  in  every  parish,  by  the  appointment  of  the  bishop, 
whereof  the  minister  to  be  one;  and  to  be  laid  up  in  the  bishop's 
registry,  there  to  be  for  a  perpetual  memory  thereof.  (1) 

It  may  be  convenient  also,  to  have  a  copy  of  the  same  exem- 
plified, to  be  kept  in  the  church  chest.     God.  Append.  12. 

These  -  terriers  are  of  greater  authority  in  the  ecclesiastical 
courts,  than  they  are  in  the  temporal;  for  the  ecclesiastical  courts 
are  not  allowed  to  be  courts  of  record :  and  yet  even  in  the  tem- 
poral courts  these  terriers  are  of  some  weight,  when  duly  attested 
by  thfe  register.     Johns.  24?2. 

Especially  if  they  be  signed,  not  only  by  the  parson  and 
churchwardens,  but  also  by  the  substantial  inhabitants ;  but  if 
they  be  signed  by  the  parson  only,  they  can  be  no  evidence  for 
him ;  so  neither  (as  it  seemeth)  if  they  be  signed  only  by  the 
parson  and  churchwardens,  if  the  churchwardens  are  of  his 
nomination.  But  in  all  cases  they  are  certainly  strong  evidence  [  400  ] 
against  the  parson.     Theory  ofEvidence^  45.  {a) 

(1)  Ecclesiastical  terriers  or 'surveys  of  the  temporal  rights  of  the 
clergyman  in  every  parish  made  by  virtue  of  this  canon,  are  to  be 
kept  in  the  bishop's  register  office,  as  above  directed.  Per  Macdonald 
C  B.  in  Miller  v.  Foster^  Gtvm,  14i(X).  They  become  terriers  by  being 
thus  restored  to  the  bishop,  Potts  v.  Durante  3  Anst.  R.  789.  Gwm. 
1450.  The  three  legitimate  repositories  of  terriers  and  of  rectors' 
and  vicars'  books,  are  the  registry  of  the  bishop  or  archdeacon  of  the 
diocese,  and  the  church  chest.  Armstrongv.  Hemtty  4  Pri.  R.  216.  And 
semb.  the  originals  must  be  produced ;  for  copies  of  lost  terriers  were  in 
a  late  case  held  inadmissible  in  evidence.  Leathes  v.  Hevoitty  4  Pru  R. 
364.  See  contra,  Atkins  v.  Hatton,  Gvom,  1406. ;  where  a  copy  from 
the  parish  registry  was  admitted,  as  the  original  could  not  be  found. 
2  Anstr.  386.  They  are  the  highest  evidence  against  those  signing 
them,  almost  paramount  to  usage.  Per  Richards  C.  B.  Drake  v.  Smith, 
5  Pri.  R.  380.;  but  not  conclusive.  BlundeU  v.  Maudsleyy  15  East,  641  • 
Lake  v.  Skinner,  i  J.  Sf  W.  Rep.  20.  Tithes  of  particular  articles 
mentioned '  in  them  as  payable,  are  generally  payable  in  kind ;  and 
any  statement  therein  of  a  mode  of  rendering  the  tithe  is  evidence 
of  that  fact,  and  is  allowed  to  qualify  the  render,  and  in  a  great  mea- 
sure to  define  its  legal  character.  Drake  v.  Smith,  I  Dan.  R.  114. 
Halse  V.  Eyston,  4  Pri.  R.  419. 

(a)  So  ruled  by  the  court  of  king's  bench  in  Miller  y.  Foster,  1794. 
contrary  to  the  opinion  of  Macdonald  Ch.  B.  1  Anstr,  387.  Gtvm. 
1 483.     See  also  Alkyns  v.  Hatton,  ib. 
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400  Cerrier* 

[Imperfect  terriers,  signed  by  churchwardens  only,  are  now 
uniformly  received  in  evidence,  being  signed  by  persons  unin- 
terested, whose  duty  it  was  officially  to  sign  them.  (2)  Wood  B. 
has  explained  this  rule  as  only  applying  where  they  concern  the 
parish  generally.  (3)  In  Mytton  v.  Hains  (3)  it  was  held,  that 
old  temers  recorcung  that  tithe  of  hay  is  payable  in  kind,  signed 
by  rector,  churchwardens,  overseers,  and  some  of  the  resident 
parishioners,  are  good  evidence  to  rebut  the  presumption  of  a 
farm  modus  attempted  to  be  established  by  proof  oif  a  money 
payment  having  been  uniformly  rendered  within  living  memory, 
and  in  the  absence  even  of  reputation  that  the  tithe  had  ever 
been  taken  in  kind;  and  that  although  such  terriers  are  not 
proved  to  have  been  signed  by  any  person  interested  in  the  farm. 
But  Wood  B.  differed  on  this  point,  saying  they  ought  to  have 
been  signed  by  some  of  the  persons  from  whom  the  land  owner 
derived  tide:  that  they  would  certainly  not  be  admitted  as  against 
a  rector  or  vicar,  unless  signed  by  them  or  some  of  their  prede- 
cessors (4) ;  and  that  the  signature  of  other  parishioners  could 
not  make  a  terrier  admissible  to  affect  2k  farm  modus.] 

Form  of  a  terrier. 

A  true  note  and  terrier  of  all  the  glebes,  lands,  meadows,  gar- 
dens, orchards,  houses,  stocks,  implements,  tepements,  por- 
tions of  tithes,  and  other  rights,  belonging  to  the  vicarage  and 
parish  church  of  Orton,  otherwise  Overton,  in  the  county  of 
Westmoreland,  and  diocese  of  Carlisle,  now  in  the  use  and 
possession  of  Richard  Bum,  clerk,  vicar  of  the  said  church; 
taken,  made,  and  renewed  according  to  the  old  evidences  and 
knowledge  of  the  ancient  inhabitants,  this  tenth  day  of  November, 
in  the  year  of  our  Lord  one  thousand  seven  hundred  and  forty 
nine,  oy  the  appointment  of  the  right  reverend  father  in  God 
Richard  lord  bishop  of  Carlisle,  at  his  primary  visitation  held  at 
Appleby  in  the  said  county,  and  diocese  aforesaid,  the  eighth  day 
of  June  in  the  same  year,  and  exhibited  before  the  reverend  and 
worshipful  John  Waugh,  doctor  of  laws,  chancellor  of  the  afore- 
said diocese,  on  the  twentieth  day  of  November  in  the  year 
aforesaid. 

Imprimis.  One  stated  dwelling  house,  in  length  fifly-one  feet, 
in  breadth  nineteen  feet,  within  the  walls.     One  thatched  barn, 

(2)  lUingvoorth  v.  Leigh,  Givm.  1615. 

(3)  Mi/Hon  v.  Hains,  3  Pri.  R.  24.  See  BuL  AT.  P.  248.  Drake  v. 
Smithy  5  Pri.  R.  380. 

(4)  S  Pri.  24.  Gxvm.  1615.  is  contra;  but  if  signed  in  absence  of 
the  parson  it  gives  it  more  weight  as  evidence  in  his  favour.  Per  Rich- 
ards C.  B.  5  Pri.  R.  380. 
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stable^  cow-house,  and  peat-house,  contiguous  to  each  other  un- 
der the  same  roof;  in  length  eighty-one  feet,  in  breadth  twenty- 
one  feet,  without  the  walls.     One  other  little  stable,  in  length 
thirteen  feet,  in  breadth  twelve  feet  and  an  half;  adjoining  to 
the  peat-house  at  the  south-west  side  and  end.   Itenij  The  church 
yard,  containing  three  roods  and  nineteen  perches ;  adjoining  to 
the  grounds  of  Robert  Teasdale  on  the  south,  of  Richard  Alder- 
son  on  the  west  and  north,  and  to  a  close  belonging  to  the  said 
vicarage,  called  Prior  Garth,  on  the  east :  The  walls  and  gates 
thereof  round  about  made  by  the  parish.     Item^  One  inelosure 
called  Prior  Garth,  containing  three  roods  and  seven  perches ; 
adjoining  to  the  church-lane  on  the  Si^uth,  to  the  church-yard  on 
the  west,  to  the  ground  of  Richard  Alderson  on  the  north,  and 
to  the  highway  on  the  east ;  through  which  there  lies  a  footpath 
from  the  vicarage-house  to  the  church,  but  for  no  other  purpose: 
The  wall  and  hedge  on  die  south,  north,  and  east,  made  by  the    [  401  3 
vicar ;  and  on  the  west,  where  it  adjoins  to  the  church-yard,  by 
the  parish.     Item^  One  garden,  containing  one  rood  and  eleven 
perches ;  adjoining  to  the  vicarage  garth,  and  to  the  ends  of  the 
bam  and  of  the  clwelling -house,  on  the  south ;  to  the  highway, 
on  the  west  and  north ;  and  to  the  said  garth,  on  the  east :    The 
fence  round  about  made  by  the  vicax.     Item^  One  pan*ock,  con- 
taining twenty-four  perches  and  an  half;  adjoining  to  Orton 
Green  on  the  south,  to  the  highway  on  the  west,  to  the  end  of 
the  dwelling-house  on  the  north,  and  to  the  vicarage  garth  on  the 
east:  The  fence  round  about  made  by  the  vicar.    Item^,  One 
garth,  containing  one  acre,  fifteen  perches  and  an  half;  adjoining 
to  the  grounds  of  John  Powley,  Daniel  Teasdale,  and  Orton 
Green  on  the  south ;  to  the  said  parrock,  barn,  and  garden  on 
the  west ;  to  the  peat-house  end,  garden,  and  highway  on  the 
north ;  and  to  a  close  belonging  to  the  said  vicarage,  called  Corn 
Close,  on  the  east :  The  fence  round  about  made  by  the  vicar, 
except  that  John  Powley  makes  the  fence  where  it  adjoins  to  his 
ground,  and  Daniel  Teasdale  from  thence  to  the  bottom  of  the 
old  lime-kiln ;  through. which  gaj^  lies  a  foot-path  for  the  said 
John  Powley  and  Daniel  Teasd^e  to  and  from  their  smd  grounds, 
and  likewise  a  driving  way  for  their  sheep ;  which  they  frequented 
whilst  the  common  field  was  uninclosed,  but  is  now  become 
almost  useless.   Item^  One  inelosure,  called  Corn  Close,  contain- 
ing one  acre,  one  rood,  and  twenty-one  perches  $  acQoining  to  the 
said  John  Powley's  lane,  and  to  a  place  of  ground  befere  his 
barn  called  a  flee-room,  and  to  his  garth,  on  the  south ',  to  the 
vicar's  said  garth  on  die  west;  to  the  highway  on  the  north; 
and  to  the  highway  and  John  Powley's  lane  on  the  east :  The 
fence  all  about  made  by  the  vicar,  except  where  it  adjoins  to 
John  Powley's  garth  and  bam.   AH  which  said  com,  close,  garth, 
-garden,  and  parrock,  have  been  inclosed  ground  for  time  imme- 

c  c  4 
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morial,  and  the  vicar  in  respect  thereof  hath  not  repaired  any 
part  of  the  highways  adjoining  thereunto.  Opposite  to  the  same, 
on  the  nordi  side,  is  an  indosure  made  by  Danid  Teasdale, 
about  nine  years  ago^  by  which  the  hi^way  was  made  into  a 
lane.  Item,  One  mclosure  called  Fore  Dale,  containing  three 
acres  and  fifteen  perches,  adjoining  to  the  grounds  of  Kobert 
Teasdale  and  John  Nelson  on  the  south,  of  Jbhn  Nelson  on  the 
west,  of  John  Powley  and  Robert  Teasdale  on  the  north,  and  of 
Robert  Teasdale  on  the  east :  All  the  fence  made  by  the  vicar, 
except  where  it  adjoins  to  the  said  John  Nelson's  in-croft,  and 
except  half  the  length  of  the  said  John  Nelson's  out-croft,  ftom 
the  middle  to  the  east  endf^the  said  John  Nelsmi's  fence  being 
stone-wall ;  from  the  east  end  of  which  inclosure  lies  a  way 
C  402  2  through  Robert  Teasdale's  ground,  which  the  present  incumbent 
purchased  of  the  said  Robert  Teasdale,  to  an  inclosure  belonging 
to  the  said  vicar  (but  not  to  the  vicarage,)  called  Long  Roods  ; 
which  is  to  continue  for  ever,  and  may  be  of  use  if  at  any  time 
hereafter  the  said  two  inclosures  ( Fore  Dale  and  Long  Roods)  shall 
be  occupied  by  the  same  person,  or  otherwise.  Item,  One  other 
inclosure,  called  the  Greater  Mil-brow,  containing  one  acre,  three 
roods,  and  seven  perches;  adjoining  to  the  ground  of  John 
Powley  on  the  soutn,  to  a  tillage  way  enjoyed  and  repaired  by 
the  said  vicar  on  the  west,  to  the  ground  of  Thomas  Ireland  on 
the  north,  and  of  John  Powley  on  the  east :  All  the  fence  made 
by  the  vicar,  except  about  sixteen  yards  of  stone  wall  at  the 
north-east  end,  belonging  to  John  Powley.  Item,  One  other 
inclosure,  called  Little  Mil-brow,  containing  twenty-eight  perches; 
adjoining  to  the  ground  of  John  Powley  on  the  south,  of  Isabel 
Atkinson  on  the  west,  of  Isabel  Atkinson  and  Thomas  Ireland  on 
the  north,  and  the  said  tillage  way  on  the  east :  The  fence  all 
made  by  the  vicar;  through  the  south-west  comer  of  which 
inclosure  is  the  ancient  watercourse.  The  said  three  last  in- 
closures were  made  out  of  the  common  field  by  the  present  in- 
cumbent. Item,  One  other  inclosure  called  Glebe  Close,  lying  at 
Firbiggins,  containing  eight  acres  and  three  roods ;  adjoining  to 
the  ground  of  Elizabeth  Turner  on  the  south,  of  Elizabeth  Tur- 
ner and  William  Thwaytes  on  the  west,  of  William  Thwaytes 
on  the  north,  and  to  the  common  on  the  east :  The  wall  at  the 
-  east  end  is  made  by  the  vicar,  at  the  west  end  by  Elizabeth 
Turner  and  William  Thwaytes :  The  right  of  repairing  the  fence 
on  the  north  side,  and  on  the  south  side  is  in  dispute,  and  not 
yet  determined.  At  the  end  of  Elizabeth  Turner's  house,  an  oak 
gate  is  to  be  maintained  by  the  owners  of  Coat  Garth ;  for  which 
they  enjoy  a  liberty  of  ingress  and  egress  for  themselves  and 
families,  and  liberty  of  driving  cattle  in  the  winter,  from  Martin- 
mas to  Lady-day,  doing  as  little  damage  as  may  be;  and  o( 
passing  with  peats  or  other  firing  in  summer.      Belonging  to 
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the  said  glebe  close,  and  occupied  therewith,  there  is  likewise  a 
parcel  of  ground,  leading  from  the  said  gate  at  Elizabeth  Turner's 
house-end,  north-eastward  to  the  said  glebe  close,  having  the 
wall  on  the  left  end,  and  meted  out  from  Elizabeth  Turner's 
ground  on  the  right,  in  breadth  three  yards  or  upwards,  being 
the  way  to  and  mrough  the  said  glebe  close.  Itenij  Another 
parcel  of  ground,  in  the  common  field,  called  North  Lands,  con- 
taining two  roods  and  five  perches ;  adjoining  to  the  ground  of 
Robert  Teasdale  on  the  south,  of  John  Nelson  on  the  west  and 
north,  and  of  Robert  Teasdale  on  the  east.  Item^  Another  par- 
cel of  ground  in  the  common  field,  called  Pot-lands  Head,  con- 
taining one  rood ;  adjoining  to  the  ground  of  Robert  Teasdale 
on  the  south,  of  Elizabeth  W^aller  on  the  west  down  by  the  run-  r  493  -1 
ner,  of  John  Nelson  on  the  north,  and  of  Robert  Teasdale  on  the 
east.  All  which  said  lands,  containing  in  the  whole  nineteen 
acres  and  upwards,  are  situate  within  the  lordship  and  manor 
of  Orton,  free  from  the  payment  of  any  fines,  rents,  or  services 
to  any  chief  lord :  the  royalties  of  which  said  lands  are  also  in 
the  vicar.  Item,  a  parcel  of  peat-moss  in  Orton  low  moor,  con- 
taining by  estimation  ten  acres,  known  by  the  name  of  the  Vicar's 
Moss. 

Item^  To  the  said  vicarage  is  also  belonging  the  tithe  of  wool 
throughout  the  parish ;  and  the  manner  of  tithing  is  this  :  The 
owner  lays  his  whole  year's  produce  in  five  parcels  or  heaps ; 
the  vicar,  or  person  employed  by  him,  chooseth  one  of  the  five 
heaps,  which  hepleaseth,  and  divides  the  same  into  two  parts ;  of 
which  two  parts  the  owner  chooseth  one,  and  leaves  the  other  to 
the  vicar  for  his  tenth  part.  //«w.  The  tithe  of  lambs  in  their 
proper  kind  throughout  the  parish ;  and  the  custom  concerning 
them  is  this :  If  a  person's  number  is  one,  he  pays  a  penny ;  if 
two,  he  pays  two-pence ;  if  three,  he  pays  three-pence ;  if  four, 
he  pays  four-pence ;  if  five,  he  pays  half  a  lamb ;  if  six,  a  whole 
lamb,  the  vicar  paying  back  four-pence;  if  seven,  three-pence;  if 
eight,  two-pence ;  if  nine,  one-penny ;  if  ten,  the  vicar  hath  a 
lamb  complete :  And  in  like  manner  for  every  number  above 
ten.  And  if  a  man's  number  is  under  fifty,  the  tithe  is  taken 
thus:  The  owner  takes  up  two,  then  the  vicar  takes  one;  next 
the  owner  takes  nine,  then  again  the  vicar  one ;  and  so  on  till 
the  vicar  hath  taken  the  number  due  to  him :  if  they  are  fifty,  or 
upwards,  they  are  put  into  a  place  together,  and  run  out  singly 
through  a  hole  or  gap ;  the  two  first  that  come  out  are  the 
owner's ;  the  third  the  vicar's ;  then  the  owner  hath  the  next 
nine ;  then  the  vicar  one ;  and  so  on  till  the  vicar  hath  his  num- 
ber. And  if  sheep  are  sold  in  the  spring,  the  tithe  of  lambs  is 
paid  by  the  person  with  whom  they  were  lambed,  whether  seller 
or  buyer.  Item^  The  tithe  of  geese,  taken  up  about  Michaelmas, 
in  the  same  manner  as  the  lambs ;  except  diat  whereas  a  penny 
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is  paid  on  the  account  of  each  odd  Iamb,  an  hal^nny  only  is 
paid  for  each  odd  goose.  Item,  The  tithe  of  pigs  in  like  manner. 
Item,  The  tithe  of  eggs  about  Easter ;  two  eggs  for  each  old  hen 
and  duck)  and  one  egg  for  each  chicken  and  duck  of  the  first  yeajr. 
IteMf  By  every  person  who  sows  hemp^  is  paid  yearly  one  penny. 
Item,  For  eacn  plough  is  paid  yearly  one  penny.  Item,  By  every 
person  keeping  bees  is  paid  yearly  one  penny.  Item,  An  oblation 
of  four-pence  at  every  churching  of  women.  Item,  For  every 
wedding,  by  publication  of  banns,  one  shilling ;  by  licence,  ten 
[  404  ]  shillings.  Item,  For  every  funeral  (without  a  sermon)  six-pence. 
Item,  Mortuaries,  according  to  act  of  parliament  //^m,  For  every 
person  of  age  to  communicate,  three  halfpence  yearly,  due  at 
Easter.  Item,  A  pension  of  twenty  shillings  yearly  out  of  the  rec- 
tory of  Sedberg  in  the  county  of  York. —  The  glebe,  tithes, 

and  profits  of  the  vicarage,  are  worth  at  the  improved  value, 
cammunibus  annis,  about  ninety  pounds  a  year. 

There  is  also  due  to  the  parish  clerk :  For  every  family  keep- 
ing a  separate  fire,  three  pence  yearly.  For  every  wedding  by 
publication,  or  by  licence,  one  shilling.  For  every  fimeral,  six- 
pence.    For  every  proclamation  in  the  church-yard,  two-pence. 

To  the  sexton  for  making  a  grave  six-pence. 

Belonging  to  the  said  parish are,  first  the  parish  church, 

an  ancient  building,   containing  in  length  (with  the  chancel) 
ninety-six  feet,   in   breadth  forty-eight  feet :   The   chancel    in 
breadth  one  part  thirty  feet,  the  other  part  twenty-one  feet.   The 
steeple  fifteen  feet,  square  within  the  walls ;  in  height  sixty  feet. 
Within,  and  belonging  to  which,  are:  One  communion-table,  with 
a  covering  for  the  same  of  green  cloth.     Also  one  linen  cloth  for 
the  same,  with  two  napkins.     Two  pewter  flaggons.     Two. silver 
chalices,  weighing  about  ten  ounces  each.     One  paten.     One 
bason  for  the   offertory.     One  table  of  degrees.      One  chest 
with  three  locks,  in  the  vestry ;  of  little  use  because  of  the  damp. 
One  pulpit  and  reading-desk,  made  in  the  year  1 742.  One  pulpit 
cushion,  covered  with  green  cloth.     One  large  Bible  of  the  last 
translation.     Two  large  common  prayer  books.     The  book  of 
homilies.     Comber  on  the  Common  Prayer,  and  Tillotson's  first 
volume  of  sermons,  given  by  Mr.  Thomas  Hastwell,  merchant 
in  London,  1703.     The  king's  arms,  with  the  ten  command- 
ments.    One  church  clock.     Four  beUs  with  their  frames :    The 
first,  or  least  bell,  being  two  feet  seven  inches  and  an  half  in 
diameter ;  with  this  inscription,  [Jesus  be  our  speed,    1637 J : 
The  second,  two  feet  and  eleven  inches  in  diameter,  with,  an 
w    ancient  inscription,  [pmnitim  aiiimarum'],  perhaps  by  a  mistake  of 
.the  bell-founder  for  [omnium  sanctorum],  to  whom  the  chm*ch 
^  dedicated :    The  third,  three  feet  and  two  inches  in  diameter, 
^th  this  ipscription,  [soli  Deo  gloria,  1637]:  The  fourth,  or 
.     largest,  three  feet  six  inches  and  an  half  in  diameter ;  with  this 
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Inscription,  [Mr.  Thomas  Nelson,  viciar.  John  Bowness,  John 
Winter,  1711].  Two  biers.  One  herse-cloth.  Two  surplices. 
Three  parchment  register  books;  one,  beginning  in  1596,  and 
ending  in  1646,  imper&ct;  the  second,  beginning  in  1654,  and 
ending  1743,  complete;  the  third  beginning  1743,  and  continued 
to  the  present  time.  The  seats  in  the  church  and  chancel  (ex-  [  405 
cept  the  vicar's  pew)  have  been  repaired  for  time  immemorial  at 
the  public  expence  of  the  parish.  There  are  also  several  new 
conmion  seats  erected  this  year  by  the  churchwardens,  at  the  low 

end  of  the  church  adjoining  to  the  belfry. There  is  also 

belonging  to  the  said  parish,  the  rectory  thereof,  together  with  the 
titlies  of  corn,  hay,  calves,  milk,  and  other  dues,  which  did 
formerly  belong  to  the  priory  of  Conieshead  in  Lancashire, 
and  after  the  dissolution  of  monasteries  were  purchased  by  the 

inhabitants. Also  the  advowson  of  the  vicarage,  which  did 

belong  to  the  said  priory,  and  was  likewise  purchased  with  the 

rectory. Also  one  box  with  three  locks,  in  the  keeping  of 

John  Unthank  of  Orton;  in  which  are  the  purchase  deeds  of  the 
rectory  and  advowson ;  a  copy  of  the  endowment  of  the  vicarage 
in  1263;  the  purchase  deeds  of  the  manors  of  Orton  and  Raisbeck 
by  the  inhabitants;  bounder  rolls,  and  other  public  writings. — ^ 
There  is  also  belonging  to  the  said  parish,  one  inclosure  in  the 
lordship  of  Raisbeck,  called  Barrough  Close,  containing  by  estim- 
ation fifteen  acres,  of  the  yearly  rent  of  six  pounds :  adjoining  to 
the  river  Lune  on  the  south,  to  the  ground  of  Thomas  Fothergill 
on  the  west,  to  the  common  on  the  north,  and  to  the  grounds  of 
Leonard  Scaifeon  the  west:  The  fence  on  the  south  made  by  the 
parish ;  on  the  west  by  the  parish  and  Thomas  Fothergill,  each  a 
part ;  on  the  north,  by  the  parish ;  and  on  the  east  by  the  parish 

and  Leonard  Scaife,  each  a  part. Also  the  sum  of  twenty 

pounds,  in  the  hands  of  Thomas  Winter,  of  Wood-end,  given  by 
John  Dalston,  esq.  of  Acornbank.  Also  the  sum  of  three  pounds 
ancient  poor  stock,  in  the  hands  of  the  administrators  of  the  late 
George  Overend  of  Raisbeck.  Also  the  sum  often  pounds,  now  in 
the  hands  of  the  vicar,  given  by  Daniel  Wilson,  esq.  of  Dalham 
Tower.  Also  the  sum  of  five  pounds,  in  the  hands  of  Mr. 
Edward  Branthwaite  of  Carlingill,  given  by  him  towards  a  fund 
for  the  poor  stock.  Also  the  sum  ot  five  pounds,  in  the  hands  of 
Thomas  Hodgson  of  Tebaygill  Edge,  given  by  Mr.  Robert 
Harrison  of  Low  Scailes,  deceased,  for  the  same  purpose,  llie 
interest  of  which  money,  and  the  rent  of  which  inclosure,  are 
applied  by  the  churchwardens  and  overseers  of  the  poor,  by  the 
direction  of  the  twelve,  to  the  relief  of  the  poor,  and  defraying 
other  parish  charges.  Which  said  twelve  men  are  chosen  yearly 
in  Easter  week,  at  a  vestry  meeting,  by  a  majority  of  votes,  to  be 
sidesmen,  and  a  select  vestry  for  the  year  ensuing. 

There  are  also  three  schools  in  the  said  parish.      One  at 
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Orton,  lately  biiilt  by  the  inhabitants,  and  endowed  by  Agnes 
Holme  of  Orton,  widow,  with  a  parcel  of  land  lying  in  Orton  field, 
containing  by  estimation  one  acre,  of  the  present  yearly  rent  of 
ten  shillings ;  adjoining  to  the  grounds  of  Christopher  Parker  on 
the  south,  west,  and  east,  and  to  a  land  belonging  to  the  yicarage 
of  Burffh  on  the  north :  Endowed  also  by  Robert  Wilson  of  Long 
Sleddale,  yeoman,  with  the  sum  of  five  pounds,  now  in  the  hanas 

of  Thomas  Green  of  Langdale. Another  school  at  Tebay, 

founded  by  Robert  Adamson  of  Blacket-Bottom,  in  Grayrigg, 
gentleman,  in  the  year  1672,  and  endowed  by  him  witn  the 
estates  called  Ormondie  Big^n  and  Blacket-Bottom,  in  Gray- 
rigg, now  of  the  yearly  rent  of  sixteen  pounds. Another 

school  at  Greenholme,  founded  by  George  Gibson  of  Green- 
holme,  gentleman,  in  the  year  17SS,  and  endowed  by  him  with 
four  hundred  pounds  original  bank  stock ;  of  the  yearly  produce 
of  about  twenty -two  pounds. 

In  testimony  of  the  truth  of  the  before-mentioned  particulars, 
and  of  every  of  them ;  we,  the  minister,  churchwiu-dens,  and 
principal  inhabitants,  have  set  our  hands  the  tenth  day  of 
November,  in  the  year  of  our  Lord  one  thousand  seven  hun- 
dred and  forty-nine. 

Ri.  Bum,  vicar. 

Joseph  Powley 

John  Bowness 

Edmund  Dent 

Stephen  Matthews 

Gieorge  Wilson 

Will.  Rowlandson 

John  Unthank 
John  Nelson 
John  Bowness 
Robert  Bowness 
John  Wilson 
Jonathan  Whitehead 
Edward  Branthwaite 
Thomas  Brown 
John  Wilson 
William  Atkinson 
John  Farrer 

Note.  In  2  Dugd.  Monast.  424.  there  is  a  copy  of  a  charter  of 
king  Edward  the  second,  confirming  (amongst  others)  a  grant 
which  had  been  made  to  Crod  and  saint  Mary  and  the  house  o( 
ConyngeshevedwA  the  confreres  there,  by  Gemellus  de  Penigton,of 
the  churches  of  Penigton  and  Molcastre,  with  their  chapels  and 
other  qipurtenances,  and  of  the  church  of  Wytebee,  and  of  the 


J 


Churchwardens. 


Eleven  of  the  Twelve, 
^     one  of  them  being 
dead. 
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church  of  Skeraoerton,  so  denominated  from  the  Islandic  skier ^  a 
scar,  or  rock,  (which  word  is  still  in  yse  in  the  county  of  Lancas* 
ter) ;  the  town  of  Orton  being  situate  under  the  mountain  which 
still  beareth  the  name  of  Orton-Scar. 

Note.  Conynges-'heved  is  the  same  as  the  kin^s  head ;  from  the 
Saxon  opting^  or  conyng^  which  signifieth  king;  and  heafod^  head, 

[Terriers  alone  without  any  evidence  are  not  sufficient  to 
prove  a  modus.    Lake  v.  Skinner^  \  Jac.  Sf  Walk.  R.  9,]  . 


/RELATIONS,   offerings,   prestations,   pensions,    and  other 
church  dues  not  properly  tithes,  are  treated  of  under  their 
respective  titles. 

I.  Origin  of  tithes  in  England.     (Page  407.) 
II,  Of  the  several  kinds  qftitJies^  with  their  nature 
and  properties.  (^Page  408.) 
III.  Of  what  things  tithes  shall  be  paid  ;  and  therein 
of  exemptions  and  discharges  from  titlies. 
(Page  4^11.) 
IV.  Of  modtcseSy  or  exemptions  from  payment  of 
tithes  in  hind;  and  therein  of  custom  and 
prescription.     (Page  431.) 
V.  Of  the  several  particulars  tithahle.  (Page  4*61.^ 
VI.  Of  [^tithing  in  general :  and  of]  the  setting  out^ 
and  the  manner  of  taking  and  carrying  wway 
of  tithes^     (Page  521.) 
VII.  Tithes  how  to  he  recovered.    (Page  526.) 
VIII.  Tithes  in  London.     (Page  551.) 

I.  Origin  of  tithes  in  England. 

What  was  paid  to  the  church  for  several  of  the  first  ages  after 
Christ,  was  all  brought  to  them  by  way  of  offerings ;  and  these 
were  made  either  at  the  altar,  or  at  the  collections,  or  else  occa- 
sionally.    Prideaux  on  Tithes^  139. 

Afterwards,  about  the  year  794,  Offa  king  of  Mercia  (the  most 

1>otent  of  all  the  Saxon  kings  of  his  time  in  this  island)  made  a    r  408  1 
aw,  whereby  he  gave  unto  the  church  the  tithes  of  all  his  kingdom ; 
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which,  the  historians  tell  us,  was  done  to  expiate  for  the  death  of 
Ethelbert  king  of  the  East  Angles,  whom  in  the  year  preceding 
he  had  caused  basely  to  be  murdered.  Prideaux  on  Tithes^  165. 
But  that  tithes  were  before  paid  in  England  by  way  of  offer- 
ings, according  to  the  ancient  usage  and  decrees  of  tne  church, 
appears  from  the  canons  of  Egbert  archbishop  of  York  about  the 
year  750;  and  from  an  epistle  of  Boniface  archbishop  of  Mentz, 
which  he  wrote  to  Cuthbert  archbishop  of  Canterbury  about  the 
same  time ;  and  from  the  seventeenth  canon  of  the  general  coun- 
cil held  for  the  whole  kingdom  at  Chalchuth,  in  the  year  787. 
But  this  law  of  Of&  was  that  which  first  gave  the  church  a  civil 
right  in  them  in  this  land  by  way  of  property  and  inheritance, 
.  and  enabled  the  clergy  to  gatner  and  recover  tnem  as  their  legal 
due,  by  the  coercion  of  the  civil  power.     Id.  167. 

Yet  this  establishment  of  Qi!a  reached  no  further  than  to  the 
kingdom  of  M ercia,  over  which  Offa  reigned ;  until  Ethelwulph, 
about  sixty  years  after,  enlarged  it  for  the  whole  realm  of  Eng- 
land.    Id. 

*  II.  Of  the  several  kinds  qftitheSy  with  their  nature  and 

properties. 

^?JJ**  "* ,        1 .  [Tithes  are  the  tenth  part  of  the  produce  arising  from  land, 
iwuioa        from  the  stock  upon  land,  and  from  the  personal  industry  of  the 
hereofinto  inhabitants ;  and]  with  regard  to  the  several  kinds  or  natures, 
iraedisi,       are  divided  into  ^^prfm/,  7n£r/,  onA  personal : 
nereonal.  Pradial  tithes  are  such  as  arise  merely  and  immediately  from 

the  ground  [either  with  or  without  the  intervention  of  human 
industry];  as  grain  of  all  sorts,  hay,  [hemp,  flax,]  wood,  fruits, 
herbs:  for  apiece  of  land  or  ground  being  called  in  Latin  jor^- 
dium  (whether  it  be  arable,  meadow,  or  pasture),  the  fruit  or 
produce  thereof  is  called  j^r^rfm/,  and  consequently  tfie  tithe  pay- 
able for  such  annual  produce  is  called  ajpradial  tithe.  Wats.  c.  49. 
2  Inst.  649.  (5) 

Mixt  tithes  are  those  which  arise  not  immediately  from  the 
ground,  but  [which  are  produced  mediately  through  the  increase  or 
other  produce  of  such  animals  as  receive  their  nutriment  from  the 
earth  and  its  fruits],  as  colts,  calves,  lambs,  chickens  [pigs,  wool], 
milk,  cheese,  eggs.     Wats.  c.49.  [S  Salk.  347.] 

Personal  tithes  are  such  profits  as  do  arise  by  the  honest  labour 
and  industry  of  man,  employing  himself  in  some  personal  work, 
artifice,  or  negociation;  being  the  tenth  part  of  the  clear  gain, 
after  charges  deducted,  [as  of  mills  and  fish].     Wats,  c,  49.  (6) 

■■  ■    — — — ■■  — — -         ■      ■■■» .     i--.  — — __^ — 

(5)  See  cases,  Mirehotise  on  Tithes,  1. 
.  (6)  2  Inst.  621.  2  P.  fVms,  4:62.     Dandridge  y.  Johnson,  Cro.Jac, 
523.  1  Roll.  Ab.  656, 
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2.  Tithes,  with  regard  to  value,  are  divided  into  great  and  Diviaionof 
small.  *»^"  ****** 

Great  tithes;  as  corn,  [peas,  and  beans,]  hay,  and  wood.  (7)  ^^ititbe*. 
DeggCy  part  2.  c.  1. 

Small  tithes ;  as  the  proedial  tithes  of  other  kinds,  together  with 
those  which  are  called  mixt,  and  personal.  Gibs.  663.  [2  Wood^s 
Inst.  L.  E.  162.    2  Woodd.  V.  L.  229.] 

But  it  is  said,  that  this  division  may  be  altered ;  Firsts  By 
custom ;  which  will  make  wood  a  small  tithe,  under  the  general 
words  minutiB  decimce^  in  the  endowment  of  the  vicar.  (7)  Second'- 
hfj   By  quantity ;  which  will  turn  a  small  tithe  into  great,  if  die 

(7)  Sims  v.  Bennett^  Gwm.  874'.  See  Tildell  v.  Walkevy  1  Mod.  50. 
S  Salk.  378.  In  which  cases  xjoood  is  considered  as  small  tithe ;  but  the 
endowment  being  lost,  was  held  payable  hy  custom  to  the  rector. 

The  endowments  of  vicarages  in  consequence  of  the  statutes 
15  JR.  2.  c.  6.  and  4  H.  4.  c.  12.  (see  Slppiopriation,  II.),  have  usually 
been  by  a  portion  of  the  glebe  or  land  belonging  to  the  parsonage, 
and  a  particular  share  of  the  titlies  which  the  appropriators  found  it 
most  troublesome  to  collect,  and  which  are  therefore  generally  called 
priory  or  small  tithes  ;  the  greater  or  praedial  tithes  being  still  reserved 
to  their  own  use.  But  one  and  the  same  rule  was  not  observed  in 
the  endowment  of  all  vicarages.  As  all  the  tithes  or  dues  of  the  church 
of  common  right  belonged  to  the  rector  or  to  the  appropriator,  the 
▼icar  is  only  entitled  to  that  portion  which  is  expressed  in  his  en- 
dowment, or  which  his  predeciessors  have  immemorially  enjoyed  by 
prescription,  which  is  equivalent  to  a  grant  or  endowment.  And 
where  there  is  an  endowment,  he  may  in  general  recover  all  that  is 
contained  in  it ;  and  may  still  retain  what  he  and  his  predecessors 
have  enjoyed  by  prescription,  though  not  expressed  in  it :  for  such  a 
prescription  amounts  to  evidence  of  another  consistent  endowment. 
But  Mr.  Christian  says,  he  has  heard  Ch.  Eldon  declare,  that  if  a  vicar 
enjoys  property  not  mentioned  in  an  endowment,  and  has  never  with- 
in time  of  memory  possessed  what  is  expressly  contained  in  it,  a  jury 
might  presume  that  he  had  ther  former  in  lieu  of  the  latter.  Dis- 
claimer by  rector  of  all  small  tithes,  except  certain  articles,  vests  all 
the  other,  not  excepted  small  tithes,  in  the  vicar,  and  this  though 
his  title  to  some  of  the  latter  as  agistment  may  be  doubtful :  for  when 
the  title  is  general,  with  only  certain  express  exceptions  beyond 
which  the  rector  is  not  proved  to  be  entitled,  the  evidence  of  per- 
ception must  be  considered  as  applying  to  all,  and  the  vicar  be  pre- 
sumed to  have  been  endo'ived  of  all  the  other  small  tithes.  Leathes  v. 
Newitty  4?  Pri.  R.  374'.  Thus  a  vicar  established  his  right  to  tithe  of 
Afly  by  proof  of  perception  as  far  back  as  living  memory ^  in  absence 
of  all  evidence  oi  perception  by  the  rector,  on  the  presumption  of  a 
subsequent  endowment  to  that  in  which  it  was  expressly  stated  to 
belong  to  the  rector.  On  the  other  hand,  where  the  vicar  relied  on 
an  endowment  in  1257  of  the  tithe  of  hay,  but  proved  no  perception 
thereof,  which  had  always  been  had  by  the  impropriator,  the  court 
presumed  a  grant  of  that  tithe  into  lay  hands  before  the  restraining 
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parish  is  generally  sown  with  it  Thirdly^  By  change  of  place; 
which  malces  the  same  things,  as  hops  in  gardens  small  tithes, 
in  fields  great  tithes.  (8)  But  this  seems  to  be  contradicted  in  the 
case  of  Wharton  v.  Ledie^  E.  5  W*^  where  the  tithe  of  flax,  though 
sown  in  great  fields,  was  adjudged  to  the  vicar  as  a  small  tithe ; 
Holt  chief  justice  (who  was  of  another  opinion)  being  absentr 
4iMod.  184.     Gibs.  663.     [3  So/iS'.  349.] 

And  Dr.  Watson  is  of  opinion,  that  the  quantity  of  land  within 
any  parish  sowed  with  any  thing,  cannot  make  the  tithe  of  another 
nature ;  and  that  what  is  called  small  tithes,  seemeth  to  be  in 
respect  of  the  thing  itself,  and  not  fi'om  the  small  quantity  of  land 
sowed  therewith,  whereby  the  tithes  thereof  are  hut  small,  and 
of  little  value ;  for  if  that  were  to  be  the  rule  to  determine  what 
shall  be  said  to  be  small  tithes,  then  corn  and  hay  in  some  places 
might  be  accounted  small  tithes.     Wats.  c.  39. 

And  according  to  this  latter  opinion  the  law  is  now  settled; 
namely,  that  the  tithes  are  to  be  denominated  great  or  small 
tithes,  according  to  the  nature  and  quality  thereof,  and  not 
according  to  the  quantity.  (9)  As  in  the  case  of  Smith  v. 
Wj/aty  July  21.1 742.  (i)  A  bill  was  brought  by  the  rector  of  a 
parish  in  Essex  for  the  tithe  of  potatoes  sown  in  great  quantities 
in  the  common  fields,  and  therefore  claims  it  as  a  great  tithe. 
The  defendant,  the  vicar  insists,  that  notwithstanding  it  is  sown 
in  fields,  it  still  continues  a  small  tithe,  and  the  quantity  makes 
[  410  ]  no  difference.  By  the  lord  chancellor  Hardwicke :  The  question 
is,  whether  potatoes  planted  in  fields  are  great  or  small  tithes. 
Potatoes  in  their  nature  are  small  tithes ;  then  the  question  will 
be,  whether  they  receive  any  alteration  of  their  right,  by  cultivat- 
ing in  greater  or  smaller  quantities.     When  the  distinction  of 

statutes.  Dartmouth  (Countess)  v.  Roberts,  16  East,  334.  Perception 
for  length  of  time,  carried  as  far  back  as  living  memory,  founds  a  pre- 
sumption that  it  existed  long  anterior,  unless  contradicted  by  evi- 
dence :  otherwise  an  endowment  or  other  instrument  could  never  be 
presumed  in  any  case  by  force  of  usage.  Parsons  v.  Bellamy  and 
others,  ^Pri.  R.  190.  See  also  Leathes  v.  Newitt,  ^Pri.R.  379. 
"  Perception  and  long  enjoyment  is  the  vicar's  common*law  proof/' 
Per  Graham  B.  in  Butler  v.  Michel,  2  Pn.  R.  450.  Usage  is  the  broad 
ground  of  presumption  in  favour  of  the  vicar's  endowment.  Williams 
V.  Price  and  others,  4  Pri.  R,  156. 

(8)  As  in  Norton  v,  Clark,  GxvilL  428.  contradicted  in  Crouch  v. 
Risden,  1  Venir.  61.  ^  Sid.  44S.  2Keb.6i2.  Franklyn  y,  St.  Cross, 
Bunh.  78. 

(9)  Sims  V.  Bennet,  7  Bro.  P.  C.  29.  ed.  by  Tomlins,  1  Ed.  Rep. 
382.  Wharton  v.  Leslie,  3  Salk.  349.  Moseley,  909. 

(b)  Tliis  doctrine  is  also  recognised  by  Ch.  B.  Comyns,  in  the  case 
of  Wallis  V.  Pain  and  Underbill,  Com,  Rep.  633.  Bunb.  344.  And 
in  Sims  V.  Bennet,  in  Dom.  Proc.  1762.  5  Bro.  P.  C.  586.  [7  id.  29. 
1  Eden,  382.  and  infra,  v.  7.] 
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gi'eat  and  small  tithes  was  at  first  settled,  probably  it  Was  u{)oil 
this  foundation,  that  the  former  yielded  tithes  in  greater  quanti- 
ties, and  the  species  of  tithes  which  were  called  small  produced 
but  in  small  quantities  :  though  it  might  be  arbitrary  at  first,  yet 
it  hath  grown  into  a  rule,  and  fixed  so  for  the  sake  of  certainty* 
If  this  sort  of  roots  should  be  called  small  tithes  when  planted  in 
gardens,  and  great  when  planted  in  fields,  it  would  intlroduce  the 
utmost  confiision,  and  must  vary  in  every  year  in  every  parish. 
If  the  quantity  will  turn  small  tithes  into  great,  why  will  it  not 
turn  great  tithes  into  small,  when  the  quantity  of  great  tithes  is 
but  small  ?  Upon  the  whole,  his  lordship  was  of  opinion,  that 
the  titlie  of  potatoes,  in  whatever  quantity,  is  a  small  tithe ;  and 
decreed  accordingly.     2^^.364.  (1) 

[The  nature  of  crops  (says  Mr.  Mirehouse)  admits  of  a  definite 
description,  their  quantity  is  always  liable  to  dispute,  therefore 
the  law  which  aims  at  certainty  adopts  the  above  mentioned  rule ; 
and  in  direct  subservience  to  it,  it  seems  now  settled,  though  in 
opposition  to  some  respectable  authorities  (2),  that  all  personal 
and  mixed  tithes,  as  well  as  hops  (3),  flax  (4),  potatoes  (5),  turnips 
(6),  herbs,  apples,  and  fi*uit  (7),  coleseed  (8),  clover  when  left;  for 
seed,  and  odier  seeds  (9),  rape  seed  (I),  saffron  (2),  woad  (3), 
teazels  (4),  thyme  and  tobacco  (5),  are  small  tithes,  however 
large  the  quantity  in  which  they  are  cultivated.  (6)  ] 

(1)  The  inquiry  is  therefore  to  be  confined  to  the  question  *  Whe- 
ther the  nature  of  the  thing  remains  the  same  ?'  for  on  that  alone  the 
rule  depends.  And  see  Gurley  v.  Birt^  Bunb.  R.  169.  Steers  v.  Bras^ 
sievy  Gxjom.  742.  Hodgson  v.  Smithy  Bunh,  279. 

(2)  Udall  v.  Tindall,  Cro.  Car.  28.  Huti.  R,  77.  Wharton  v.  X«fe, 
3 £.6^.365.  Skinn.B.Sifl.356. 

(3)  Crouch  V.  Risden,  1  Vent.  R.Sl.l  Sid.  443.  2  Keb.  612.  Frank- 
lyn  V.  Master  and  Brethren  of  St.  Cross,  Bunb.  R.  78.  superseding 
Norton  v.  Clerk,  GxvilL  428. 

(4)  Wharton  v.  Lisle,  4  Mod.  184.  12  Mod.  41.  Skinn,  R.  341. 

(5)  Smith  V.  Wyatt,  supra. 

(6)  Beaumont  v.  Shilcot,  Gxjom.  944. 

(7)  Lister  v.  Foy,  Gtvm.  579. 

(8)  Fishv.  Wimberley,  Gtvm.533. 

(9)  Wallis  V.  Pain,  2  Com.  R.  634.  Bunb.  344.  Pomjret  v.  Lauder^ 
Gwm.  530. 

1)  Robinson  V.  Brooke,  Gtom.  4:71  > 

(2)  Bedingfield  v.  Peak,  Cro.  El.  467.  Moor.  909.  1  Rol.  Abr.  643. 
Case  qfOean  and  Chapter  of  Nortxiich,  Ow,  R.  74.  Gouldbs.  R.  149. 

(3)  Udall  V.  Tindalt,  Cro.  Car.  28.  2  Com.  R.  633. 

(4)  Hunt  V.  Codringtony  1  Wood's  Dec.  391. 

(5)  Knight  V.  Halsev,  Gtom.  1557. 

(6)  On  this  principle,  tithe  of  seed  tares  was  held  to  be  a  great 
tithe,  and  to  pass  to  the  grantee  of  a  rectory  under  the  words  ''  deci' 
mas  garbarum,''  as  they  are  rather  leguminous  plants  than  seeds 
newly  introduced,  which  are  small  tithes.  Daxas  v.  Benn  and  Another, 
iJB.Sf  Cress.  R.151. 

VOL.  III.  D  D 
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Htbes  re-  s*  It  is  s^d  by  lord  Coke  and  many  others,  that  before  the 
rtnined  to  council  of  Lateran  in  the  year  1 180,  a  man  might  have  given  bis 
parish/        tithes  to  what  church  or  monastery  he  pleased. 

But  this  Dr.  Prideaux  doth  utterly  deny,  for  two  reasons : 
1.  Because  of  the  absurdity  of  the  thing ;  for  all  the  laws  which 
had  been  made  for  tithes  would  have  si^iified  nothing,  if  no  one 
had  been  certainly  invested  in  a  right  to  them ;  for  in  such  case 
no  one  could  claim  them,  and  in  case  of  non-payment  no  one  could 
make  process  in  law  for  them ;  and  consequently  no  one  having 
a  special  ri^ht  to  demand  them,  it  must  have  followed  in  prac- 
tice, that  what  was  thus  paid  to  every  spiritual  person,  would  in 
fact  and  reality  be  paid  to  none  at  all.  2.  Because  before  the 
said  counsel  there  were  in  this  land  many  appropriations,  whereby 
the  tithes  of  whole  parishes  were  assigned  to  convents  or  other 
spiritual  corporations :  all  which  would  have  signified  nothing,  if 
tne  parishioners  had  been  at  liberty  to  pay  their  tithes  to  what 
spiritual  person  they  should  think  fit 
[  4*1 1  ]  But  be  that  as  it  will,  it  is  certain  that  now  dthes  of  common 
Portion  of  right  do  belong  to  that  chiuxsh,  within  the  precincts  of  whose 
ii^^o&w'  parish  they  arise.  (6) 

parisik  4<.  Yet  notwithstanding,  one  person  may  prescribe   to  have 

dthes  within  the  parish  of  another ;  and  tms  is  what  is  called  a 
portion  of  tithes.     Gibs.  663. 

One  reason  of  which  might  be,  the  lord  of  a  manor's  having 
his  estate  extending  into  what  is  now  apportioned  into  distinct 
parishes ;  for  there  were  tithes  before  the  present  distribution  of 
parishes  took  place. 

But  whatever  original  these  portions  might  have,  they  are  in 
law  so  distinct  from  the  rectory,  that  if  one  who  hath  them  do 
purchase  the  rectory,  the  portion  is  not  extinct,  but  remaineth 
grantable.  But  as  to  the  cognizance  thereof,  the  c^e  being 
between  parson  and  parson,  and  concerning  a  spiritual  matter, 
that  belongs,  like  the  cognizance  of  other  tithes,  to  the  eccle- 
siastical court     Gibs.  66S.  {c) 

(6)  This  regulation,  corresponding  with  the  ancient  law  of  the 
land,  was  enjoined  by  a  decretal  epistle  of  Innocent  the  Third  to  the 
archbishop  of  Canterbury,  in  the  year  1200.  See  2 /n^^.  641,  and 
2  Bl.  Com.  27.  [In  Warrington  v.  MothersiU  and  others,  7  Pri.  R. 
666.  Bill  for  tithes.  A  negative  plea  that  defendant,  since  the  daj 
mentioned,  had  never  occupied  lands  in  the  parish,  was  allowed,  for 
there  is  no  analogy  between  pleas  at  law  and  in  equity  :  The  object 
of  every  plea  in  bar  in  equitv  being  to  shew  there  is  no  foundation 
for  the  siut,  the  effect  of  this  plea  is  to  bring  the  case  to  a  single 
material  point.  Defendant  must  prove  himself  living  out  of  the  parish, 
and  the  general  description  of  him  in  the  bill,  as  of  another  parish,  is 
not  sufficient.  Lake  v.  Skinner,  1  Jac.  &  Walk.  214.] 

(c)  I  Roll.  161.  If  a  portion  of  tithes  be  possessed  for  150  years, 
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5.  Tithes  extra-parochialy  or  withip  the  compass  of  no  certain  Ti**** "™ 
parish,  belong  to  the  crown.     By  the  canon  law  they  were  to  SuTiSaceR. 
be  disposed  of  at  the  discretion  of  the  bishop ;  but  by  the  law  of 
England  all  extra-parochial  tithes,    as   in   several  forests,   do 
belong  to  the  king,  and  may  be  granted  to  whom  he  .will.  (7) 
And  accordingly  mey  have  been  actually  adjudged  to  him,  not 
only  by  several  resolutions  of  law,  but  also  in  parliament,  in  the 
case  of  the  prior  and  bishop  of  Carlisle,  in  the  18th  of  Edward 
the  first,  concerning  tithes  in  Inglewood  forest ;  to  wit,  that  the 
king  in  his  forest  aforesaid  may  build  towns,  assart  lands  (or 
make  them  fit  for  till^e),  and  confer  those  churches,  with  the 
tithes  thereof,  at  his  pleasure,  upon  whomsoever  he  pleaseth ; 
because  that  the  same  forest  is  not  within  the  limits  of  any  parish. 
1  Boirs  Abr.  657.    2  Inst.  647.  [/w^a  IIL  6.] 

In  the  case  of  Parry  v.  Gibbs,  it  was  held,  that  under  a  grant 
of  tithes  arising  from  lands  de  novo  assartatis  et  assartandis 
within  the  extra-parochial  parts  of  a  forest,  the  grantee  was  not 
entitled  to  the  tithes  of  those  lands  in  the  occupation  of  the 
keepers  of  the  forest,  nor  of  lands  inclosed  by  a  private  person 
by  encroachment  upon  the  forest     4  Gwill.  1400. 

[Tithes  have  every  property  of  an  inheritance  in  land,  except  j'^^'^csKe 
that  thejr  lie  in  grant  (8),  and  not  in  livery;   and  therefore  if  "8>»nt« 
lessee  of  tithes  covenant,  for  him  and  his  assigns,  that  he  will  not 
let  any  of  the  farmers  in  the  parish  have  any  part  of  the  tithes^ 
this  covenant  runs  with  the  tithes,  and  binds  the  assignee  against 
whom  the  action  is  brought  for  breach  of  covenant.  (9)] 

or  for  such  a  length  of  time  as  to  make  the  nVht  doubtful,  a  court 
of  equity  will  not  assist  the  plaintiff  by  directing  an  issue,  but  he 
must  establish  his  right  at  law.  Scotv.  Airey,  1779,  cited  in  1  Anst, 
311.  Where  a  portion  of  tithes  had  been  possessed  for  250  years  by 
the  owners  of  the  lands,  the  court  presumed  a  grant  of  them  before 
the  13  Eliz,  though  tUhes  were  not  specifically  mentioned  in  the  title 
deed  under  which  the  lands  were  claimed.  Oxenden^  bart.  v.  SkinneVf 
4  GtvUl.  1513.  [Again,  in  favour  of  uninterrupted  enjoyment  by  per- 
ception of  tithe  hay  by  plaintiff  and  his  ancestors,  though  an  Endow- 
ment of  the  vicarage  in  A.D.1253  with  the  said  tithe  be  shewn,  it 
shall  be  presumed  mat  a  vicar  granted  it  to  a  layman  as  a  portion 
of  tithes  before  the  restraining  statutes.  Dartmouth  (Countess)  v. 
Roberts,  16  East  R.  334.] 

(7)  Tlie  king  is  entitled^ure  corona  to  the  tithe  of  the  produce  of 
all  extra-parochial  lands ;  and  this  right  is  not  confined  to  such  as  are, 
strictly  speaking,  forests.  The  putting  in  charge  the  tithes  of  ah 
extra-parochial  place,  in  the  accounts  of  successive  auditors,  is  a  suf- 
ficient 'standing  insuper*  within  9G.  3.  c.  16.  (nullum  tempus  act), 
though  *  nU^  had  been  always  returned  in  such  accounts,  and  the 
crown  had  neither  granted  leases  of  tithes,  or  received  any  tithes 
within  60  years.  Atto.  Gen.  v.  Lord  EardUey^  8  Pri.  R.  74. 

(8)  Chavey.  Calmel,  3  Burr.  1873. 

(9)  Bally,  clerk,  v.  WeUs,  3  fVils.  R.  25.  30. 

D  D  2 


411a  Cit!)C0. 

III.  Of  what  things  tithes  shall  be  paid  ;  and  therein 
of  exemptions  and  discJiarges  from  tithes. 

Thingi  that       \ ,  Qf  common  right  tithes  are  to  be  paid  for  such  things  only  as 
ywiriy  ^^  yield  a  yearly  increase  by  the  act  of  God.  Wats.  c:.46.  1  RMs 

Abr.  641. 
{  412  ]  Yet  this  rule  admits  of  some  exceptions;  as,  for  instance,  tithe 
is  due  of  saffron,  though  gathered  but  once  in  three  years ;  and 
concerning  sylva  cadua^  mere  is  an  entry  in  the  register,  that 
consultations  shall  be  granted  thereof,  notwithstanding  that  it  is 
not  renewed  every  year.  Gibs.  669. 
Once  in  2.  Generally,  of  tilings  increasing  yearly,  tithes  shall  be  paid 

<he  year.       only  once  in  the  year.     Gibs.  669. 

But  this  rule  alsois  not  universally  true.     And  it  is  evidently 
against  the  rule  of  the  canon  law  :  which  requireth,  that  if  seeds 
be  sown  upon  the  same  ground,  and  renew  oftener  than  once  in 
the  year,  the  tithes  thereof  shall  be  paid  so  often  as  they  renew(c). 
And  this  seemetfa  still  to  be  the  law ;  as  in  the  case  of  clover,  for 
instance,  which  reneweth  oftener  than  once  in  the  year,  tithes 
thereof  shall  be  paid  as  often  as  it  doth  renew.  (2) 
Things  of         3,  Of  common  right,  no  tithes  are  to  be  paid  of  quarries  of 
the  sub-       stone  or  slate,  for  that  they  are  parcel  of  the  freehold,  and  the 
the  eartli.      parson  hath  tithes  of  the  grass  or  com  which  grow  upon  the 
surface  of  the  land  in  which  the  quarry  is ;  so  also,  not  for  coal, 
turf,  flags,  tin,  lead,  brick,  tile,  earthen  pots,  lime,  marie,  chalk, 
and  such  like ;  because  they  are  not  the  increase,  but  of  the  sub- 
stance of  the  earth.     And  the  like  hath  been  resolved  of  houses 
(considered  separately  from  the  soil),  as  having  no  annual  increase. 
But  by  particular  custom,  tithes  of  any  of  these  may  be  payable. 
2  Inst.  651. 660.  IWats.  C.L.  48a  Anon.  Cro.  C.  596.  Hob.  R.  11 
as  e.g.  of  tithe  ore  (3).] 
Things/drof       4.  By  the  common  law  of  England,  there  is  no  tithe  due  for 
natura,        things  that  dLve  ferae  nattira  ;  and  therefore  it  hath  been  resolved, 

.  (c)  The  passage  of  the  canon  law  quoted  by  Dr.  Gibson  for  this 
opinion  is  a  decree  of  Clement  III.  to  be  found  in  X.  3.  30.  21.  Ex 
parte  canonicorum  ecdesice  iua  nobis  eA  querela  proposita  quod  quidam 
agricultoresy  cum  simul  vel  diversis  temporibus  anni,  in  eodem  horto 
vel  agro  diversa  semina  sparserint^  non  nisi  de  unius  Ulorum  seminum 
Jructibus  decimas  persolvunt.  —  Mandamus  quatenus  si  noveris  rem 
taliter  se  habere^  agricultores  illos  ut  de  omnious  prcediorum  Jructibus 
decimas  cdfsque  diminutiane  persolvanty  ecclesiasttca  censura  compeUas. 
But  the  complaint  there  made  is  for  sowing  different  seeds  m  the 
same  ground,  and  paying  tithes  of  the  produce  of  one  only,  and  not 
for  refusing  to  pay  different  tithes  of  the  produce  of  the  same  seed; 
so  that  the  authority  does  not  support  the  position.     Vid,  infroy  V. 

jCx*  Jt.  Of  'O. 

(2)  2  GxoilL  584.  infra,  469.  4. 

(3)  Buxton  v.  Hutchinson^  2  Vern,  R.  46. 
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that  no  tithe  shall  be  paid  for  fish  taken  out  of  the  sea,  or  out  of 

a  river,  unless  by  custom,  as  in  Wales,  Ireland,  Yarmouth,  and 

other  places :  neither,  for  the  same  reason,  is  any  tithe  due  of 

deer,  conies,  or  the  like.     But  if  the  tithe  thereof  be   due  by    [  41^]; 

custom,  it  must  be  paid.     Degge^  p,2,  c.8.  2  Inst,  651.  664. 

II  Lev.  179.2 

[Hence  hounds,  ferrets,  hawks  (4),  pheasants  (5),  partridges, 
though  tame  and  kept  in  a  place  enclosed,  where  they  lay  their 
eggs  and  hatch  their  young  ones  (6);  wildfowl,  such  as  ducks," 
mallards,  and  teal,  though  taken  in  a  decoy,  and  of  profit  to  the 
owner  (7);  deer  (8);  bees  (9),  which,  iiowever,  pay  tithe  of  honey 
and  wax  (1) ;  and  conies,  tliough  in  inclosed  warrens  (2),  are  not 
titheable  at  common  law,  and  tithe  of  them  is  only  due  by 
custom.] 

5.  By  the  statute  of  the  2  4*  3  Ed,  6.  c.l3.  (3)     All  such  barren  Barfen 
heath  or  waste  ground,  other  than  such  as  be  discharged  from  land. 
the  payment  of  tithes  by  act  of  parliament,  which  before  this  time 
have  lain  barren,  and  paid  no  tithes  by  reason  of  the  same  bar- 
remiess,  and  now  be  or  hereafter  shall  be  improved  and  converted 
into  arable  ground  or  meadow,  shall^  after  the  end  and  term  of 
seven  years  next  after  such  improvement  fully  ended  and  determined^ 
pay  tithe  for  the  com  and  hay  growing  upon  the  same.     §  5. 

Provided,  that  if  any  such  barren,  waste,  or  heath  ground  hath 
before  this  time  been  charged  with  the  payment  of  any  tithes,* 
and  the  same  be  hereafter  improved,  or  converted  into  arable 
ground  or  meadow ;  the  owner  thereof  shall,  during  the  seven 
years  next  after  the  said  improvement,  pay  such  kind  of  tithe  as 
was  paid  for  the  same  before  the  said  improvement.     §  6. 

Barren"]  Although  it  doth  yield  some  fruit,  and  do  pay  tithes 
for  wool  and  lamb,  or  the  like,  yet  if  it  be  barren  land  as  to 
agriculture  or  tillage,  which  this  clause  meant  to  advance,  it  is 
within  this  act.     2  Inst,  655. 

(4)  Degge,  c.  8.  260. 

(5)  March,  R.  26. 

(6)  Hugton  v.  Prince,  Moor,  R,  599. 

(7)  Att.  Gen,  v.  Ld,  Eardley,  8.  Pri.  R,  81 .  Camell  v.  Ward,  Gxmn. 
5S1.  1  Wood's  D.  909, 

(8)  2  Inst,  651. 

(9)  Barfoot  v.  Norton,  Cro.  Car,  559, 

(1)  Anon,  Cro,  Car,  404. 

(2)  Nicholas  y,  Elliott,  Gtow.  1581.  Flower  y,  Vaughan,  Hetl,  R. 
147.  Lit.  R,  311.  Walton  v.  Tryon,  Gwm,  840.  Anon,  Cro.  Car,  339. 
1  Ventr.  R,  5.  Randal  v.  Heact,  Hardr.  R.  188.  Towerson  v.  Wing, 
1  Keb:602, 

(3)  A  remedial  act :  in  an  action  on  which  the  court  will  grant  a  new 
trial  for  the  mistake  of  the  jury.  Selsey  (Lord)  y.PotveU,  6  Taunt., 
Rep,  297. 
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But  yet  if  the  ground  be  not  apt  for  dlkgey  yet  if  it  be  not  of 
its  own  nature  barren,  it  is  not  within  this  act  As  if  a  wood 
be  stubbed  and  grubbed,  and  made  fit  for  the  plough,  and  em- 
ployed thereunto:  yet  it  shall  pay  tithes  presently;  for  wood 
ground  is  fertile,  and  not  barren.     2  Inst.  656.  Bunb.  159.  (4) 

In  the  case  of  Stockwell  and  Tmy,  July  1 4,  1  Y^S,  it  was  held 
by  lord  Hardmcie,  tliat  such  land  only  is  within  this  clause,  as, 
above  the  necessary  expence  of  inclosing  and  clearing,  requires 
also  expence  in  manuring  or  chalking,  oefore  it  can  be  made 
proper  for  agriculture ;  and  he  decreed  tithe  to  be  paid,  on  its 
being  proved  that  the  land  bore  better  com  than  the  arable  land 
in   the  parish,  without  any  extraordinary  expence  of  manure. 

1  Vezeyy  115.  [observed  on  in  2  M.^S.  360.  to  362.  per  Ld.Ellenb.2 

In  a  prohibition  between  Sharington  and  Fleetwood^  H.  SSEliz. 
for  tithes  in  Orwell  in  the  county  of  Lancaster,  it  was  resolved, 
that  if  marsh  meadow,  or  other  land,  for  not  cleansing  of  the 
trenches  or  sewers,  or  by  sudden  accident  or  inundation  of 
waters,  be  surroimded ;  or  by  ill  husbandry  or  unprofitable  negli- 
gence, any  land  become  overrun  with  bushes,  furze,  whins,  and 
briers ;  yet  are  not  they  or  any  of  them  said  to  be  barren  land 
within  this  statute,  because  of  their  own  nature  they  are  fruitful ; 
and  the  parson  shall  not  by  this  act  be  barred  of  his  tithes  by 
the   ill   husbandry  or  negligence  of  the  owner  or  possessor. 

2  Inst.  656.  (5) 

[On  the  question  of  exemption  on  account  of  barrenness^  the 
whole  evidence  is  to  be  considered  with  reference  to  the  ques- 
tion, Whether  the  land  be  intrinsically  barren  ?  i.  e.  sudpte  naturd 
sterilis  (6),  or  (as  stated  in  another  case)  Whether  the  land  is  of 
such  a  nature  as  to  require  an  extraordinary  and  additional  ex- 
pence  in  the  manuring  or  tilling,  or  by  foldage,  &c«  to  bring  it 
into  a  proper  state  of  cultivation  (7) ;  and  not  Whether  it  is  or  is 
not  in  its  nature  so  fertile,  as  after  being  ploughed  and  sown  to 
produce  of  itself  without  manuring  a  tillage  or  crop  worth  more 
than  the  expence  of  culture  and  harvesting.  (8)  Thus  where  the 
extraordinary  expenditure  of  lime  on  land  appeared  to  have  been 
made  rather  with  a  view  to  remove  impediments  to  cultivation, 
than  with  reference  to  any  natural  irif'ecundity  of  the  soil,  and 

(4)  Beardmore  v.  Gilbert. 

(5)  Cro.El.4nS>  Recognized  by  JSyreC.B.  in  Jones  \.Le David, 

4Gtum.  1S37. 

(6)  Wanjoick  Y.  CoUinsy  5  M.  &  S.  166.  170.;  see  Sheringtonv. 
Fleettvood,  supra.  Witt  v.  Buck,  S  BuUt.  166.  1  Roll.  R.  354.  Stock- 
toell  V.  Terry,  infra,  427. 

(7)  Selsey,  (Lord)  v.  Powell,  6  Taunt.  297.  Warwick  v.  Collins, 
2M.&S.  349.  Kingmill  v.  Billingsley,  3  Pri.  R,  465. 

(8)  Warwick  v.  Collins,  2M.&  S.  349.  For  this  would  introduce  un- 
certainty into  the  rule,  by  questions  as  to  ordinary  and  extraordinary 
culture.   Id.  355.  arguend. 


where  the  general  evidence  was,  that  the  land  was  a  good  natural 
soil,  it  was  held  not  to  be  land  of  the  description  intended  to  be 
exempted.  But  where  (9),  in  order  to  obtain  a  crop  of  com  of 
any  considerable  valtie,  it  was  necessary  to  pare,  bum,  and  lime 
or  manure,  using  more  than  the  ordinary  means  of  culture,  the 
land  was  held  entitled  to  exemption :  but  it  also  appears  (1),  that 
from  the  exposed  situation  of  the  above  land,  no  com  would 
grow  without  first  incurring  the  cost  of  stone  walls  to  protect  it 
nrom  the  severity  of  the  climate.  Exemption  was  allowed  where 
the  ground  would  not  admit  of  the  ordinary  process  of  harrow- 
ing. (2)  Semble,  the  criterion  of  barrenness  cannot  depend  on 
intrinsic  circumstances,  as  the  price  or  diflSculty  of  obtaining 
manure,  lime,  &C.,  but  only  upon  the  natural  quality  of  the 
land  (S).     The  anus  of  proving  land  barren  lies  on  defendant.  (4) 

Shall  after  the  end  and  term  of  seven  years  (5)  next  (ifter  such  r  414  ] 
improoementjidli/  ended  and  determined  pay  tithe"]  Note,  here  are 
no  express  words  of  discharge  of  the  tithes  during  the  seven 
years ;  but  by  reasonable  construction  it  doth  impliedly  amount 
to  a  discharge  during  the  seven  years ;  and  the  seven  years  are 
to  be  accounted  next  after  the  improvement.  2  Inst.  656. 

The  trial  whether  lands  are  barren  or  not  within  the  statute^ 
must  be  in  the  temporal  and  not  in  the  spiritual  court.  And 
therefore  in  a  suit  for  tithes  in  the  spiritual  court,  if  the  defendant 
plead  that  it  is  barren  land,  and  that  plea  be  refused,  or  issue 
taken  upon  it,  there  a  prohibition  shall  be  granted.  But  a  pro- 
hibition shall  not  be  granted  upon  a  suggestion  only  that  it  is 
barren  land,  before  it  be  pleaded  in  the  spiritual  court.  Degge^ 
p.2.  cA2.  1  Keb.25S.  (1  Vez.  117.)  (5) 

6.  As  lands  which  are  in  no  parish  pay  tithes  to  the  king,  so  Forest 
lands  lying  within  the  precincts  of  a  forest  (though  also  in  a  ^*'***- 
parish),  if  they  be  in  the  hands  of  the  king,  do  pay  no  tithes. 
And  this  privilege  extends  to  the  king's  lessee,  but  not  to  his 
feofiee.  But  if  me  forest  be  disafforested,  and  be  within  any 
parish,  then  they  ought  to  pay  tithes  in  the  hands  of  the  king's 
lessee.     Boh.  163,  177.     Gibs.  680.(6) 


(9)  Hutchins  v.  Maughan,  S  Gxvill.  1197. 

(1)  Ex  relat.  Eyre  C.B.  Jones  v.  Le  David,  4  Choill.  1338. 

(2)  Byron  v.  Lamby  4  Gooill.  1594.  cited  by  Eyre  C.  B.  id.  1338. 

(3)  JVanvick  v.  CoUins,  5M.8cS.  166. 

(4)  Ibid.  Selsey  {Lord)  y.PotoeU,  6Tauni.9ffl. 

(5)  The  suggestion  for  a  prohibition  against  the  spiritual  court 
must  be  proved  within  six  months  after  prohibition  granted,  com- 
puted by  the  calendar,  and  beginning  to  run  from  the  teste  of  the 
prohibition :  for  it  is  an  affirmative  suggestion.  Thomas  v.  Giffbvdy 
2  SAotu.  R.  92.  Straker  v.  Barnes,  308. 

(6)  Seld.  ell.  §4.  Comtns'  case,  Hetl.R.60.  Wats.  C.  L.  306. 
Hertford  v.  Leach,  Sir  fV.  Jo.  R.  387. 
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It  hath  been  questioned,  where  a  park  hath  paid  a  modus,  and 
is  disparked,  whether  the  modus  shall  continue,  or  be  discharged, 
and  tithes  paid  in  kind ;  and  all  the  books  are  clear,  that  if  the 
modus  was  a  certain  consideration  in  money  for  all  the  tithes  of 
such  a  park,  such  modus  shall  hold,  notwithstanding  it  be  dis- 
parked ;  but  if  the  modus  was,  for  the  deer  and  herbage  of  such 
a  park,  the  modus  is  gone,  upon  disparking.  Gibs.  684*.  Wats. 
c.  47.  (d) 

In  like  manner,  if  the  modus  hnth  been  to  pay  a  buck  and  a 
doe  for  all  the  tithes  of  such  a  park,  and  the  park  is  disparked, 
the  modus  shall  continue,  and  the  owner  may  give  a  buck  and  a 
doe  out  of  another  park ;  but  if  it  was,  to  pay  the  shoulder  of 
every  deer,  or  expressly  a  buck  or  a  doe  out  of  the  same  park, 
the  modus  is  gone.     Gibs.  684*.     IVats.  c.  47. 

But  where  the  modus  was,  part  in  money,  and  part  in  venison 
out  of  the  park  (namely,  two  shillings  and  the  shoulder  of  every 
deer) ;  the  court  was  divided,  two  being  of  opinion  that  the 
[  415  ]  two  shillings  continued,  and  that  the  spiritual  court  should 
assign  an  equitable  recompence  for  the  shoulders,  according  to 
the  number  that  had  been  usually  paid ;  and  the  other  two,  that 
the  money  and  vension  making  one  entire  modus,  the  one  being 
gone,  the  whole  was  dissolveid.  Gibs.  684.  JVats.  c.  47.  {e) 
Glebe  land.  7.  Glebe  lands  in  the  hands  of  the  parson  shall  not  pay  tithe 
to  the  vicar,  though  endowed  generally  of  the  tithes  of  aU  lands 
within  the  parish ;  nor  being  in  the  hands  of  the  vicar,  shall  they 
pay  tithe  to  the  parson :  and  this  is  according  to  the  known 
maxim  of  the  canon  law,  that  the  church  shall  not  pay  tithes  to 
the  church  (7).  But  if  the  vicar  be  specially  endowed  of  the 
small  tithes  of  the  glebe  lands  of  the  parsonage,  then  he  shall 
have  them,  though  they  are  in  the  hands  of  the  appropriator. 
Gibs.  661.     Deg.p.  2.  c.  2. 

If  a  parson  lease  his  glebe  lands,  and  do  not  also  grant  the 
tithes  thereof,  the  tenant  shall  pay  the  tithes  thereof  to  the 
parson.     Deg.p.  2.  c.  2.     1  Roll's  Ah\  655. 

And  if  a  parson  lets  his  rectory,  reserving  the  glebe  lands,  he 
shall  pay  the  tithes  thereof  to  his  lessee.     Gibs.  661. 

If  a  parson  sow  his  glebe,  and  dieth  before  severance,  and 
afterwards  his  successor  is  inducted,  and  his  executor  or  vendee 
severeth  the  corn ;  the  successor  shall  have  the  tithe  thereof;  for 
although  the  executor  represent    the  person   of  the    testator, 

(d)  Beding field  v.  Feake,  Moore,  909.  1  Roll.  176. 

(e)  Coxvper  v.  AndretvSf  Hob.  39.  Moore,  863.     1  Roll.  Rep.  120. 
(7)  Blincoe's  case,     Moore,  457.   479.   910.     Harris  v.   Cotton, 

1  MrotonL  69.  Vicar  qfStourton  v.  Greisley,  Sav.  3.  Blincoe  v.  Barks- 
dale,  Cro.  Eliz.  479.  578.  Non  enim  levitce  a  levitis  decimas  accepisse 
leguntur.  X.  30.  2.  But  this  exemption  does  not  extend  to  the  lessee 
or  feoffee  of  the  vicar.  Brovonl.  69.  17  Vin.  Ab.  297.  Qucere,  see  infra, 
IV.  2. 


yet  he  cannot  represent  him  as  parson,  inasmuch  as  another  is 
inducted.     1  BolVs  Abr.  655.  IWats.  CI.L.  504.] 

Otherwise,  if  the  parson  dieth  after  severance  from  the  ground,  [Emble- 
and  before  the  com  is  carried  of;  in  this  case,  the  successor  ™®"**-K  / 
shall  have  no  tithe,  because,  though  it  was  not  set  out,  yet  a  right 
to  it  was  vested  in  the  deceased  parson,  by  the  severance  from  the 
ground  [because  the  land  was  no  longer  producing  it].  The  same 
is  true  in  case  of  deprivation,  or  resignation^  (8)  after  glebe  sown : 
the  successor  shall  have  the  tithe,  if  the  com  was  not  severed  at 
the  time  of  his  coming  in :  otherwise  if  severed.     Gibs,  662. 

8.  All  abbots  and  priors,  and  other  chief  monks,  originally    [  416  ] 
paid  tithes  as  well  as  other  men,  until  pope  Paschal  the  second  Abbey 
exempted  generally  all  the  religious  from  paying  tithes  of  lands  ^^^  [*J® 
of  their  own  hands.     And  this  continued  as  a  general  discharge,  1,^0, j 
till  the  time  of  king  Henry  the  second,  when  pope  Hadrian  the 
fourth  restrained  mis  exemption  to  the  three  religious  orders 
only  of  Cistertians,    Templars,    and  Hospitalers:    unto  which 
pope  Innocent  the  third  added  a  fourth,  to  wit,  the   Praemon- 
stratenses.     And  this  made  up  the  four  orders,  which  are  com- 
monly called  the  privileged  orders ;  for  that  they  claimed  a  privi- 
lege to  be  discharged  of  tithes  by  the  pope's  establishment.  (9) 

(8)  A  parson  who  resigns  his  living  is  not  entitled  to  emblements ; 
for  his  resignation  is  his  own  act :  but  the  lessee  of  glebe  of  a  parson 
who  resigns  is  entitled  to  them ;  for  his  tenancy  is  determined  by  the 
act  of  another.  Bulxver  v.  Buluoert  2  Bar,  8^  Aid.  Rep.  471.  semb.  over- 
ruling Moyle  v.Ewery  2Brdstr.  184.  1  Roll.  Ab.  655.  Gibs.  Cod.  661. 
Degge,  ch.  2.  p.  2. 

(9)  Seld.  c.  13.  §  2.  Bishop  of  Winchester'^  case,  2  Rep.  44?.  The  ex- 
emptions of  the  three  first  were  ratified  in  England  by  the  council  of 
Lateran,  which  was  a  general  law,  having  equal  authority  with  an  act 
of  parliament,  and  concluding  all  parties;  (Stavelj/  v.  Ullitkom^ 
Hardr.  101.)  and  therefore  continue  legal ;  {Doubitqfte  v.  Curteene, 
Cro,  J.  454.  Wats.  C.  L.  532.)  but  as  all  the  books  are  silent  as  to  the 
allowance  of  this  privilege  in  England  to  the  order  of  the  Prcemon- 
stratenseSy  this  bull  of  Innocent  the  Third  will  not  avail  persons  who 
claim  an  exemption  from  tithes  under  a  title  of  having  obtained  their 
lands  from  that  ocder.  Toijonley  v.  Tomlinson,  Gum.  1004. 

The  manors,  parsonages,  tithes,  pensions,  privileges^  &c.  of  the 
prior  and  brethren  of  St.  John  of  Jerusalem,  were  vested  in  the  king 
by  32  H.  8.  c.  24. ;  and  it  has  been  accordingly  contended  that  the 
lands  of  this  priory,  not  being  within  the  body  of  the  act  31  H.S, 
c.  13.,  cannot  be  exempted  from  tithes  by  it.  Gtvm.  250.  Urreyv. 
Boto^ery  &c.  But  this  latter  statute  has  been  termed  bifrons,  having 
relation  as  well  to  monasteries  dissolved  before  as  after  ity  and  to  all 
lands  which  came  to  the  king  after  4  Feb.  27  H.  8.  A.  D.  1535, 1536. 
{Whitton  V.  WestoTiy  Latch,  R.  89.  Godb.  R.  392.):  and  these  lands  are 
exempted  from  tithes  under  the  word  *  privileges ;'  which  exemption 
is  not  personal  in  the  king,  but  a  real  discharge  of  the  land  given  by 
the  statute,  and  extends  to  lessees  of  the  crown,  quamdiu  propriis 
manibus  excolunt,  Fossetv.  Franklin^  Sir  T.  Raym.  223. :  and  see  417, 
note  (4), 
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Then  came  the  general  council  of  Lateran  in  the  year  1215^ 
and  further  restrained  the  said  exemption  from  tithes  of  lands  in 
their  own  occupation,  to  those  lands  which  they  were  in  posses- 
sion of  before  that  council.  (1) 

But  the  Cistercians,  as  it  appeareth,  in  process  of  time  did 
procure  bulls  to  exempt  also  their  lands  which  were  letten  to 
farm :  for  the  restraining  of  which  practice,  the  statute  of  the 
2  H.  4*.  c.  4.  was  made ;  by  which  it  was  enacted,  that  as  well 
they  of  the  said  order,  as  all  other  religious  and  seculars,  which 
should  put  the  said  bulls  in  execution,  or  from  thenceforth 
should  purchase  other  such  bulls,  or  by  colour  thereof  should 
take  advantage  in  any  manner,  should  incur  a  praemunire.  [And 
see  7  //.  4.  c.  6.] 

So  that  diis  statute  restrained  them  from  purchasing  any  such 
exemptions  for  the  future ;  and  as  to  the  rest,  lefl  their  privileges 
as  they  were  before  the  said  statute,  that  is  to  say,  under  a  limit- 
ation to  such  lands  only  as  they  had  before  the  Lateran  council 
aforesaid :  and  it  is  certain  they  obtained  many  lands  after  that 
council,  which  therefore  were  in  no  wise  exempted.  (2)  And  also 
the  said  statute  left  them,  as  it  found  them,  subject  to  the  pay- 
ment of  divers  compositions  for  tithes  of  their  demesne  lands  made 
with  particular  rectors;  who,  contesting  their  privileges  even 
under  that  head,  brought  them  to  compound.  Which  two  re- 
straints were  also  followed  by  a  third,  at  the  time  of  the  dissolu- 
tion ;  when,  as  many  of  them  as  did  not  fall  under  the  statute  of 
the  31  i/.  8.  <:.  13.  lost  their  exemptions,  there  being  no  saving 
clause  in  the  acts  of  their  dissolution  or  surrender  to  preserve  or 
to  revive  them.  (3) 

But  as  to  those  which  were  dissolved  by  the  31  /f.  8.  c.  13. 
it  is  enacted  as  followeth :  viz.  Where  divers  abbots,  priors,  and 
other  ecclesiastical  governors  of  the  monasteries,  abbathies, 
[  417  ]  priories,  nunneries,  colleges,  hospitals,  houses  of  friers  and  other 
religious  and  ecclesiastical  houses  and  places  dissolved  by  this 
act,  have  had  divers  parsonages  appropriated,  tithes,  pensions, 
and  portions,  and  also  were  acquitted  and  discharged  of  the 
payment  of  tithes  for  their  monasteries  or  other  religious  and 
ecclesiastical  houses  and  places  as  aforesaid,  manors,  messuages, 

(1)  Lord  V.  Turk,  Bunb.  122. 

(2)  To  entitle  lands  to  this  exemption,  it  is  necessary  they  should 
have  been  in  the  hands  of  those  orders  before  the  council  of  LiateraD, 
(A.D.  1179.)  {Stwoely  v.  XJUithorn,  Hardr,  R,  101.) :  and  if  such  lands 
have  ever  paid  tithes,  it  will  induce  a  presumption  that  they  were 
purchased  by  them  after  that  time.  Lord  v.  Turk  (1722.),  Bunb. 
R.  122. 

(3)  Therefore  all  the  lands  belonging  to  the  lesser  monasteries  dis- 
solved by  27  H.  8.  c«  28. -are  now  liable  to  pay  tithes.  Com.  Dig*  tit. 
Dismes.  (£  7*) 


lands,  tenements,  and  hereditaments ;  it  is  enacted,  that  as  well 
the  king  our  sovereign  lord,  his  heirs  and  successors,  as  all  other 
persons,  their  heirs  and  assigns,  who  shall  have  any  of  the  sfiid 
monasteries,  abbathies,  priories,  nunneries,  colleges,  hospitals, 
houses  of  friers,  or  other  ecclesiastical  houses  or  places,  sites, 
circuits,  precincts  of  the  same  or  any  of  them,  or  any  manors, 
messuages,  parsonages  appropriate,  tithes,  pensions,  portions,  or 
other  hereditaments,  which  belonged  to  any  such  religious  house, 
shall  hold  and  enjoy,  as  well  the  said  parsonages  appropriate, 
tithes,  pensions,  and  portions  of  the  said  monasteries,  abbathies, 
priories,  nunneries,  colleges,  hospitals,  houses  of  friers,  and  other 
religious  and  ecclesiastical  houses  and  places,  sites,  circuits,  pre- 
cincts, manors,  meases,  lands,  tenements,  and  other  heredita- 
ments, according  to  their  estates  and  titles,  discharged  and  ac- 
quitted of  payment  of  tithes,  as  freely,  and  in  as  large  and  ample 
manner,  as  the  said  late  abbots,  pricMrs,  and  other  ecclesiastical 
governors  held  and  enjoyed  the  same.     $  21.  (4) 

By  reason  of  which  discharge  from  tidies  of  lands,  which  were 
given  to  the  king  by  this  act,  and  which  were  discharged  in  the 
hands  of  the  religious,  it  hath  been  more  strictly  inquired,  what 
were  the  houses  mssolved  by  this  act,  than  by  any  other  of  the 
acts  of  dissolution;  which  will  best  appear  by  the  following 
catalogue : 

Catalogue  of  monasteries  of  the  yearly  value  of  200/.  or  up- 
wards, dissolved  by  the  statute  of  the  SI  H,  8. ;  and  by  that  means 
capable  of  being  oischarged  of  tithes.  In  which  are  the  follow- 
ing abbreviations : 

Ab.  Abbey ;  Pr.  Priory ;  C.  Aust.  Canons  of  St  Austin ;  BI. 
M.  31ack  Monks ;  Wh.  C.  White  Canons .  Ben.  Benedictines ; 
Gilb.  Giibertines;  Prsem.  Praemonstratenses ;  Carth.  Carthu- 
sians ;  Hon.  Monks ;  Clun.  Cluniacks ;  Cist  Cistertians ;  T. 
in  the  time  of;  ab.  about  the  year. 

(4)  This  act  is  bifrons^  and  relates  to  monasteries  dissolved  before 
as  well  as  after  its  passing.  WhiUon  v.  Weston^  Latch*  R,  89.  Godb. 
T.  392.  All  its  clauses  respecting  the  possession  of  monasteries  relate 
to  thdse  lands  which  came  to  the  king  afrer  4  Feb.  27  H.  8.,  A.  D. 
1535|  1536.,  and  exempt  the  same  from  tithes,  though  the  crown  may 
have  granted  them  away  before  that  act  was  passed.  Gerrard  v. 
fVrighiy  Cro.  J.  &fl.  Tate  v.  Skeltouy  Gtvm.  1503. 

Bui  by  a  lay  impropriator  for  tithes  of  part  of  the  possessions  of 
the  priors  of  St  John  of  Jerusalem,  which  were  exempt  quamdiupro' 
priis  manibuSi  &c. :  and  then  defendant  set  forth  the  statute  SI  H,  8. 
with  the  clause  of  discharge ;  and  also  the  statute  32  H.  8.  c.  24. 
whereby  these  priories,  with  all  privileges,  &c.  were  vested  in  the 
crown,  and  that  no  tithes  in  kind  had  been  paid  to  the  crown  ever 
since :  Held  a  godd  exemption.  Hanson  v.  Fielding  (1736.)  Bunb>  R* 
214.  Gilb.  R.  225. 
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Monasteries. 


Bedfordshire. 
Order. 


Founded* 


Newnham  Pr. 
Elmeston  Ab. 
Warden  Ab. 


C.  Aust  T,  Hen.  1.  — 
Ben.  —  T.  W.  Conq. 
Cist.  —  1 1 39.  — 


Chicksand  Pr.  —  /  ^-  ^  l  T.  W.  Rufiis. 


Dunstable  Ab. 
Woobum  Ab. 


Reading 
Buslehani  Ab. 
Abington  Ab. 


Ashrug  Coll. 
Notley  Ab. 
Missenden  Ab. 


Thomey  Ab. 
Barewe 


IPr. 


St  Werburge  Ab. 
Combemieer  Ab. 


Bodmin  Pr. 
Launceston  Ab. 
St.  Germans  Ab. 


Carlisle  Pr. 
Holme  Coltrom  Ab. 


Darley  Ab. 


Ford.  Ab. 
Newnham  Ab. 
Dink^swel  Ab. 


C.  Aust  T.  H.  1.  — 

Cist.  —  T.  John.  — 

Berkshire. 

Ben. —  T.  Hen.  1.  — 

C.  Aust  13  Ed.  3.  — 

Ben.  —  720.  — 

Buckinghamshire. 

C.  Aust  T.  Ed.  1.  — 

C.  Aust  1112.  — 

Ben. —  1293.  — 

Cambridgeshire. 

Ben.  —  972.  — 

C.  Aust  1092.  — 

Cheshire. 

Ben.  —  1095.  — 

Cist — 1134.  — 

Cornwall. 

C.  Aust  936.  — 
C.  Aust  T.  W.  Conq. 
C.  Aust  T.  Ethelston 

Cumberland. 

C.  Aust  T.  W.  Rufiis. 

Cist  — 1135.  — 

Derbyshire. 
C.  Aust.  T.  Hen.  2. 

Devonshire. 

Cist  — 1133.  — 

Cist  —  ab.  1246.  — 

Cist  —  1201.  — 


Value. 

/.  8.     d, 

293  15  11 

284  12  11 

389  16  6 

212  3  5 

344  13  3 

391  18  2 


1938  14  3 

285  0  0 

1876  10  9 


416  16  4 
437  6  8 
261  14  6 


411  12  11 
256  11  10 


1003  5  11 
225  9  7 


270  0  11 
354  0  11 
243  8  0 


418  3  4 
427  19  3 


238  14  5 


374  10  6 
227  7  8 
294  18  a 


Citbed. 
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Devonshirci. 

Monasteries. 

Order,            Founded. 

Value. 

7 

d. 
2 

Hertland  Ab. 

^^^ 

C.  Aust.  T.  Hen.  2 

I. 

306 

6. 

3 

'1  orre  Ab. 

._ 

Praem.  T.  Ric.  1. 

— » 

396 

0 

11 

Buckfast  Ab. 

— — 

Cist.  —  T.  Hen.  2. 

460 

11 

2 

Plimpton  Ab. 

— 

Cist— T.  Edw.  1. 

241 

17 

9 

'1  avestock  Ab. 

— . 

Ben.  —  961. 

... 

902 

5 

7 

Exon  Pr. 

Clun.  — T.  Hen.  1. 
Dorsetshire. 

502 

12 

9 

• 

Abbotsbury 

— ^ 

Ben. — ab.  1016. 

.— 

390 

19 

2 

Middleton  Ab. 

-.— 

Ben.  —  T.  Ethelstan 

I. 

538 

13 

11 

Tarrent  Ab. 

-— 

Cist.  —  By  Hen.  3. 

214 

7 

9 

Shafton  Ab. 

..» 

Ben.  —  941. 

.— 

1166 

8 

9 

Ceme  Ab. 

^— 

Ben.  —  T.  Edgar. 

—. 

515 

17 

10 

Sherbum  Ab. 

Ben.  —  ab.  370. 
Durham. 

• 

682 

14 

7 

St.  Cuthbert  Ab. 

— . 

Ben.  —  ab.  842. 

. 

1366 

10 

9 

'ilnmouth  Pr. 

n — 

397 

1 1 

5 

Essex. 

X  1 

Berking  Ab. 

— 

Ben.  —  680. 

..i-i 

862 

12 

5 

Stratford  Langthorne  Ab.Cist.  —  1135. 

_ 

511 

16 

3 

Waltham  Ab. 

.— i 

C.  Aust  ab.  1060. 

_ 

900 

4 

3 

Walden  Ab. 

—— 

Ben.  — 1136. 

-^ 

372 

18 

1 

St.  Oswith  Ab. 

— 

C.  Aust  1120. 

-*- 

677 

1 

2 

Colchester  Ab. 

C.  Aust  T.  Hen.  1 . 
Gloucestershire. 

523 

17 

0 

Bristol  Ab. 

-«- 

C.  Aust  T.  Hen.  1, 

> 

670 

13 

11 

Hayles  Ab. 

.- 

Cist— 1246. 

_ 

357 

7 

8 

Winchcomb  Ab. 

... 

Ben.  —  787. 

— 

759 

11 

9 

Tewkesbury  Ab. 

-— 

Ben.  — 715. 

— 

1598 

1 

5 

Cirencester  Ab. 

— - 

C.  Aust.  T.  Hen.  1. 

1 

1051 

7 

1 

Kingswood  Ab. 

— 

Cist  — 1139. 

— 

244 

11 

2 

Gloucester  Ab. 

_ 

Ben.  —  680. 

— 

1946 

5 

9 

Lanthony  Pr. 

C.  Aust  1136. 
Hampshire. 

641 

19 

11 

St  Swithin's  Winton  Ab.Ben.  —  634. 

-.» 

1507 

17 

2 

Hyde  Ab. 

— 

Ben.  —  By  Alfred. 

— 

865 

18 

0 

Wherwell  Ab. 

— 

Ben.  —  By  Edgar. 

— 

393 

8 

•7 

Romsey  Hon. 

-— 

.  Ben.  —  907. 

— 

303 

10 

10 

Twinham  Pr. 

— 

C.  Aust  Before  1042. 

312 

7 

0 

Belloloco  Ab. 

.  — 

Cist  — 1024. 

— 

326 

13 

2 

C419] 
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MonastMies* 

Southwick  Pr. 
Tiohfield  Ab. 


St  Albans  Ab.  — 


Hampghire. 

Order.        Founded. 

C.  Aust.  T.  Hen.  1. 
Prsem.  T«  Hen.  S. 

Hertfordshire. 
Ben.  —  755. 


Value. 

257     4     4 

249  16     I 


—     2103     7     1 


St  NeoU  Ab. 
Ramsey  Ab. 


St  Austins  Cant 
Liedis  Pr. 
Feversham  Ab. 
Boxley  Ab. 
RofiPen  Ab. 
Mailing  Ab. 
Dertfort  Ab. 


Whalley  Ab. 


Liecester  Ab. 
Croxdon  Ab. 
Launda  Ab. 


Lincoln  St  Cath.  Pr. 
Kirksteed  Ab. 
Revesley  Ab. 
Thornton  Ab. 
Barney  Ab. 
Croyland  Ab. 
Spalding  Ab. 
Sempringham  Ab.     - 
Epworth  Mon. 


Huntingdonshire. 

Ben.  —  ab.  T.  Hen.  1. 

Ben.  —  969.  — 

Kent 

Ben.  —  605.  — 

C.  Aust  1119.  — 

Clun.  1147.  — 

Cist  — 1144.  — 

Ben.  —  600.  — 
Ben.  -—  By  Edmund. 

C.  Aust  1372.  — 

Lancashire. 

.     Cist— 1172.  — 

Leicestershire. 

C.  Aust  1143.  — 

Praem.  ab.  R.  1.  — 
C.  Aust  T.  W.  Rufus. 

Lincolnshire. 

Gilb.  —  T.  Hen.  2. 

.     Cist— 1129.  — 

-  Cist— 1142.  — 

■  C.  Aust  1139.  — 
.     Ben.— 712.  — 

■  Ben.  — 716.  — 
•  Ben.  —  1052.  — 
.     Gab.- 1148.  — 

-  Carth.    1386.  — 


241    11     4 
1716  12     4 


1413  4  11 
362  7  7 
286  12  6 
204  4  11 
486  11  5 
218  4  2 
380     0     0 


321     9     1 


951  14  5 
385  0  10 
399     3     3 


202  5  0 
286  2  7 
217  2  4 
594  17  10 
366  6  1 
1803  15  10 
761  8  11 
317  4  1 
237  15     2 


London  and  Middlesex. 

St  John  Jerusalem  Pr.  1100. 

St  Barth.  Smithfield  C.  Aust  1 102, 

St  Mary  Bishopsg.  Pr.  1187. 

Clerkenwell  Pr.         —  Ben.  —  T.  Stephen. 

London  Minors.       —  Ben.  —  T.  Ed.  1. 


2385  12  8 

653  15  0 

478  6  6 

262  19  0 

318  8  5 


acitboi. 
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Monasteries. 


London  and  Middlesex- 

Order.  Founded. 


Westminster  Ab.      —     Ben.  —  T.  Edgar. 
Sion  Ab.  —     C.  Aust.  Bv  Hen.  5. 

London,  a  house  of  Carth.      T.  Ed.  3. 

St  Clare  witht  Aldg.  Mon. 1292. 

St.  Mary  charter  house  Carth.  1379. 
St.  John  HoKwell  —  Bl.  M.  1318. 
St.  Mary  East  Smithf.  Ab.Cist  —  1360. 


Value. 
/•     s*    dm 
3471     0 


2 
4* 
4 
5 
7 

347  1  3 
602  11  10 


1731  8 

642  0 

418  8 

736  2 


Thetford  Ab. 
Wymundham  Ab. 
Hulmo  Ab. 
Westerham  Ab. 
Walsingham  Ab. 
Castle-acre  Ab. 
West^acre  Ab. 


Burg.  St.  Peter  Ab. 

Pipeweli  Ab. 
St.  Andrews  Pr. 
Sulby  Ab. 


Norfolk. 

Clun.      1103.  — 

Ben.— 1139.  — 

Ben.  —  By  Canute. 
Praem.  T.  Hen.  2.     — 
C.  Aust  ab.  T.  Stephen. 
Clun.    1090.  — 

.     Clun.     T.  W.  Rufus. 

Northamptonshire. 

Ben.  —  By  Rosere  king 
of  Mercia.  — 

Cist—  1143.  — 

Clun.     1067.  — 

Praem.  T.  Stephen.  — 


312 
211 
583 
228 
391 
306 
260 


14 
16 
17 
0 
11 
11 
13 


1721  14 
286  11 
263  7 
258  8 


Northumberland. 
Tinmouth,  a  cell  to  St.  Alban's,  a  nunnery. 


Lenton  Pr. 
Thurgarton  Pr. 
Welbeck  Ab. 
Warsop  Pr. 
Bella  VaUa  Pr. 
Newsteed  Pr. 


Nottinghamshire. 

Clun.  T.  Hen.  1. 
C.  Aust.  T.  Hen.  1. 
C.  Aust.  T.  Stephen. 

C.  Aust ' 

Carth.     ab.  16  Ed.  3. 
C.  Aust  T.  Ed.  3.     — 


4 

6 
0 
0 
6 
4 
7 


0 
8 
1 
5 


511     4     1 


329  5  10 
259  9  4 
249  6  3 
239  10  5 
227  8  0 
219  18  8 


The  two  last  are  under  value  in  Dugdale,  but  thus  by  l^eed. 


Godstow  Ab. 
E3^esham  Ab« 
Osney  Ab. 
Thame  Ab. 
Oxford  Pr. 
Dorchester  Ab. 


Oxfordshire. 

—  Ben.  —  T.  Stephen. 

—  Ben.  —  By  Ethelred. 

—  C.  Aust  T.  Hen.  1. 

—  Cist.  —  T.  Hen.  1. 
•—  ■  Bef.  Conq. 

—  C.  Aust  635. 


274  5  10 
441  12  2 
654  10  2 
256  13  11 
224  4  8 
219  12     0 
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Shropshire. 

Monasteries. 

Order,        Founded. 

V 

L 
259 

alue 

'd. 

7 

Haghmond  Ab. 

^M 

C.  Aust  1100.           — 

13 

Lilieshull  Ab. 

— 

C.  Aust  By  Elfleda,  king 
of  Mercia 

229 

3 

1 

Wigmore  Ab. 

— 

C.  Aust  1172.           — 

267 

2 

10 

Wenlock  Pr. 

— 

Clun.       1 1 8 1|  or  before 

401 

0 

7 

Salop  Ab. 

— » 

C.  Aust  1081.           — 

615 

4 

3 

Hales  Owen  Ab. 

Praem.     T.  John.      — 
Somersetshire. 

337 

15 

6 

GlassenbuiT  Ab. 
Brewton  Ab. 

— . 

Ben.  —  About  300. 

3311 

7 

4 

— 

C.  Aust  ab.  T.  Conq. 

439 

6 

8 

Henton  Pr. 

— - 

Carth.     T.  Hen  3. 

248 

19 

2 

Witham  Pr. 

— . 

Carth.     By  Hen.  2. 
C.  Aust  T.  Hen.  1. 

215 

15 

0 

Taunton  Pr. 

-— 

286 

.8 

10 

Bath  Ab. 

— 

Ben.  —  T.  Hen.  3. 

617 

2 

3 

r  422  ]    Keynsham  Ab. 

— 

C.  Aust  T.  Hen.  1. 

419 

14 

3 

Michelney  Ab. 

— 

Ben.  —  740.               — 

447 

4 

11 

Buckland  Pr. 

Cist  —  T.  Ed.  1 .      — 
StafiPordshire. 

223 

7 

4 

Dela  Cres  Ab. 

— » 

Cist  — 1153.              — 

227 

5 

0 

Burton-upon-Trent. 

Ben.  —  T.  Eadred.   — 

267 

14 

3 

Croxden  Ab. 

ri"t 

Suffolk. 

% 

St.  Edmundsbury  Ab. 

Ben.  1020.                  — 

1659 

13 

11 

Butley  Ab. 

— 

C.  Aust  1171.           — 

318 

17 

2 

Sibeton  Ab. 

_ 

Cist  — 1150.             — 

250 

15 

7 

Ixworth  Pr. 

C.  Aust.  T.  W.  Conq. 
Surrey. 

280 

9 

5 

Merton  Pr. 

— 

C.  Aust  14U.            — 

957 

19 

5 

Shene  Pr. 

— 

Carth.      1414.           — 

777 

12 

0 

Chertsey  Ab. 

— 

Ben.  —      666.           — 

659 

15 

8 

Newark  Pr. 

St.  Mary  Overs  Ab. 

258 
625 

11 
6 

11 
6 

» 

C.  Aust  1106.           — 

Berinundsey  Ab. 

C.  Aust  1106.            — 
Sussex. 

474 

14 

4 

Lewes  Ab. 

— » 

Clun.      T.  W.  Rufas. 

920 

4 

6 

Roberts  bridge  Ab. 

Cist  —  T.  H.  2.       — 

248 

10 

6 

Battaile  Ab. 

— 

Bl.  M.    1066.             — 

987 

0 

11 

Monasteries. 

Combe  Ab. 
Kennelworth  Ab. 
Meryval  Ab. 
Nuneaton  Mon. 


Malmsbury  Ab.  — 

Bradenstock  Pr.  — 

Edington  Pr.  — 
Ambresbury  Ab.       — 

Wilton  Ab.  — 
Fairley,  a  cell  to  Lewes. 

Laycock  Ab.  — 


Malveme  Ab. 
Evesham  Ab. 
Pershore  Ab. 
Hales  Owen  Ab. 
Bordesly  Ab. 


St  Mary's  York,  Ab. 
Selby  Ab. 
Kirkstal  Ab. 
De  Rupe  Ab. 
Monks  Burton  Ab. 
Nostel  Ab. 
Poinfrait  Ab. 
Gisboum  Ab. 
Whitby  Ab. 
Montegratise  Ab. 
Newburge  Pr. 
Belland  Ab. 
Kirkham  Ab. 
Melsa  Ab. 
Brilington. 
Walton  Ab. 
Bolton  in  Craven  Pr. 
Raval  Ab. 
Jerval  Ab. 
Fumes  Ab. 
De  Fontibus 

VOL.  III. 


Warwickshire. 
Order, 


423 


Founded. 


Cist.  —  T.  Steph,      — 
C.  Aust.T.  Hen.  1. 
Cist.       1148.  — 

Ben.  — T.  Hen.  2. 

Wiltshire. 

Ben.  —  ab.  670.       — 

C.  Aust.  T.  W.  Couq. 

C.  Aust  1352.          — 

Ben.  —  1177.          — 

Ben.  —  T.  Ethelwolf 

Clun.  1125.         — 

C.  Aust.  1232.         — 

Worcestershire. 

Ben.  —    1053.  — 

Ben.  —  T.  Offa.  — 

Cist. <?— 

Praem.    T.  John.  — 

Cist  -^1138.  — 

Yorkshire. 

Ben.  — 
Ben.— 

Cist  — 
Cist  — 
Clun. 
C.  Aust 
Clun. 
C.Aust 
Ben.  — 
Carth. 
C.  Aust 
Cist  — 
C.  Aust 
Cist  — 
C.  Aust 
GUb. 
C.  Aust 
Cist.  — 
Cist.  — 
Cist  — 
Cist  — 


1088.  — 

T.  W.  Conq. 
1147.  — 

1147.  — 

ab.  1186.      — 
T.  Hen.  1. 
T.  W.  Conq. 
T.  Steph.     — 
T.  W.  Conq. 
ab.  1396.     — 
1145.  — 

1134.  — 

T.  Hen.  1. 
1136.  — 

T.  Hen.  1. 
T.  Stephen. 
T.  Hen.  1. 
1132.  — 

T.  Stephen. 
Ili27.  — 

1132.  — 


Value. 


311  15 
538  19 
254  1 
253   14 


1 
0 
8 
5 


803  17 
212  19 
442  19 
494  15 
601  1 
217  0 
203  12 


7 
3 

7 
2 
1 

4 
3 


308  1 
1183  12 
643  4 
282  13 
388  1 


3 
9 

5  [423] 
4 

1 


1550 
720 
329 
224 
239 
492 
237 
628 
437 
323 
367 
238 
269 
299 
547 
360 
212 
278 
234 
805 
998 


7  0 

12  10 

2  11 

2  5 

3  S 
18  2 
14  8 


3 
2 


4 
9 


2  10 

8  3 

9  4 

5  9 

6  4 
6  11 

16  10 

3  4 


10 

18 

16 

6 


2 
5 
5 
8 


£  £ 


*25  CitDee. 

Monasteries.  Order.  Founded,  Value. 

/.     t.    d. 

Warter  Pr.  —  C.  Aust  T.  Hen.  1.  —  221     3  10 

Richal.  — —  SSI  14    6 

Old  Maulton  Ab.      — T.Stephen.  257     7    0 

St.  Michael  near  Hull.  Carth.  1377.  —  231  17    3 

In  Wales. 

ValledeSanctaCrucein     cist.  -  T.  Edw.  1.  214     3    5 

Denbeignshire. 
StraUFloridainCardi-fCist-or]^  ^  (^  j226     6    0 

ganshire.  (^Clun.    3 

[  4*24  ]  At  the  tune  of  the  dissolution,  the  religious  were  discharged 
from  payment  of  tithes  three  several  ways;  either  1.  by  t?ie  popeh 
bulls :  or>  2.  by  their  order  [viz.  qfJcnightstempUtrs^  4^.]  as  aforesaid; 
or,  3.  by  composition:  which  disdiarges' would  have  vanished  and  ex- 
pired with  the  spiritual  bodies  whereunto  they  were  annexed,  if  they 
had  not  been  continued  by  the  special  clause  abovementioned  (as  it 
happened  to  those  which  were  dissolved  by  the  other  statutes  of 
dissolution,  for  want  of  such  clause).  Aiid  by  the  said  clause 
also  is  created  a  new  disdiarge,  which  was  not  before  at  the 
common  law  (5),  that  is. 

Unity  of  the  possession  of  -^he  parsonage  and  land  tithe- 
able  in  the  same  hand :  for  if  the  monastery  at  the  time  of  the 
dissolution,  was  seised  of  the  lands  and  rectory,  and  had  paid  no 
tithes  within  the  memory  of  man  for  the  lands ;  those  laiwb  shall 
now  be  exempted  from  payment  of  tithe,  by  a  supposed  perpe- 
tual unity  of  possession ;  because  the  same  persons  ihat  had  the 
lands,  having  also  the  parsonage,  they  could  not  pay  tithes  to 
themselves.     God.  383.     Boh.  24 L  248.  (6) 

(5)  Archbishop  ^  Canterburys  case,  2 Rep. 46.  Slade  v.  Drake^ 
Hob.  R.  297. 

(6)  Button  V.  Longf  Cro.^  El.  584.  So  if  the  lands  were  in  lease  for 
years,  at  the  time  of  the  dissolution,  and  the  lessee  paid  tithes,  the 
presumption  arising  from  perpetual  unity  of  possession  is  not  des- 
troyed: for  quoad  the  abbatf  the  inheritance  was  discharged  of  tithes, 
and  the  king  or  his  grantee  holds  it  discharged  as  the  abbot  held  it 
for  the  inheritance :  and  such  lands  are  therefore  tithe  free.  Porter 
V.  Bathurst,  Cro.  </.  559.  Coidey  v-.  KeySy  Gwm.  1308. 

Blackstone  says,  that  spiritaafpersons  or  corporations  wete  always 
capable  of  havmg  their  lands  totally  discharged  of  tithes  by  toe 
above  methods,  among  which  he  enumerates  unity  of  possession  with- 
out ascribing  its  origin  to  the  above  ^slause.  Discharge  by  bull, 
composition,  or  order,  must  have  been  pleaded  specially  at  common 
law :  whereas  another  discharge  from  titne  of  lands  of  spiritual  per- 
sons or  corporations,  viz.  by 

Prescription,  or  having  never  been  liable  to  tithes  by  being  ahoai/s 


Bat  though  by  sucli  union  the  persons  so  possessed  were  dis* 
charged  from  the  payment  of  tithes,  yet  the  lands  were  not 
absolutely  discharged  of  the  tithes :  fi>r  upon  any  disunion  that 
might  happen,  the  payment  of  tithes  again  revived  (7),  so  that 
the  union  only  suspended  the  payment,  but  was  no  absolute  dis- 
charge of  the  tithes  themselves.  (8)  And  therefore  such  wakm  is 
not  to  be  pleaded  as  a  discharge  from  tithes,  but  only  as  a  dis- 
charge from  the  pajonent  of  tithes.     Boh.  248.  (9) 

And  such  union  must  appear  to  have  had  these  fi}ur  qualities : 
First,  it  must  have  been^^;  that  is,  claimed  by  right,  and  good 
and  lawful  title :  and  not  by  disseisin  or  other  tortious,  unjust, 
or  unlawful  act :  (or  such  an  union  would  not  have  been  a  good 
discharge  within  the  statute.  Secondly,  it  must  have  been  equal  i 
that  is,  there  must  have  been  a  fee  simple  both  in  the  lands  and 
in  the  tithes;  as  well  of  the  lands  upon  which  the  tithes  are,  as 
of  the  parsonage  or  rectory :  for  if  those  religious  persons  had 
held  but  by  lease,  that  had  not  be^i  such  a  unity  as  the  statute 
intended.  Thirdly,  it  must  have  been^^^;  that  is,  free  from 
the  payment  of  any  tithes  in  any  manner :  for  if  the  abbots,  or 
their  farmers,  or  their  tenants  at  will  or  for  years,  had  paid  any 
manner  of  tithes  before  tlie  dissolution ;  it  may  be  alleged  as  a 
su£Scient  bar  to  avoid  the  unity  pleaded  in  discharge  of  tithes. 
Fourthly,  it  must  have  been  perpetual,  time  out  of  mind,  that 
such  religious  houses  were  endowed,  and  such  religious  persons  [  425  ] 
must  have  had  in  their  hands  both  the  rectory  and  lands  united, 
perpetually,  and  without  interruption,  before  the  memory  of  many 
or  (as  it  seems  according  to  the  rule  of  the  common  law)  before 
the  first  year  of  king  Richard  the  first,  discharged  of  tithes :  for 
if  by  any  records,  or  uicient  deeds,  or  other  legal  evidence,  it 
can  be  made  to  appear,  that  either  the  lands  or  the  rectory  came 
to  the  abbey  since  the  said  first  year  of  king  Richard  the  first, 
such  union  cannot  be  said  to  be  perpetual.     Boh.  250. 

And  moreover,  the  lands  of  such  houses  dissolved  as  aforesaid, 
shall  be  free  from  the  payment  of  tithes  only  so  far,  as  they  were 

free  in  the  hands  of  the  churchmen,  namely,  whilst  they  are  in 

■  ■  ■  I  I        I     I      I       I    III    I  I  p  I  ■ « .1 II 1 11 1 1  ■  I .     II    ,        1^1 

in  spirkual  hands^  was  allowed  without  any  otlier  reason,  when  it 
did  not  appe«r  that  tithes  had  ever  been  paid,  because  they  were 
persons  capable  of  such  discharge.  Slade  v.  Drakes  Hod.  R.  297.  And 
evidence  that  the  land  of  a  spiritual  farmer  has  never  paid  tithes  is 
sufficient  to  prove  the  prescription.  Nush  v.  Molinsy  Cro.  El.  206. 
Cltpoill  V.  OratHi  Gtom.  1355.  This  usage  mtist  have  been  constant, 
wiUiout  interruption,  perpetual,  ond  immemorial,  viz*  from  the  time 
of  Rich.  I.*8  return  from  the  holy  wars. 

(7)  BefUon  V.  Trx>tty  Moor.  528. 

(8)  Unity  of  possession  did  not  extinguish  tithes.    See  SO  i/.  8w 
Di^er,  43.    32  H.  8.  Br.  DismeSf  17. 

(9)  Henkin  v.  Gay,  Bunb.  37. 

£  £  2 


425  Citbeft 

the  hands  and  manuranoe  of  the  owners  thereof;  tuad  therefinre 
it  b  necessary  for  the  party  who  would  have  the  advantage  of 
thb  privilege,  expressly  to  shew  and  aver,  that  the  lands  are  in 
<  his  hands  and  manurance :  for  to  say  that  he  is  seised  of  the 
lands  is  not  sufficient;  for  he  may  be  sei^  thereof  and  yet 
another  nuinure  them.  Fox  ▼•  BardweUj  Conyns^  498.  £.  8  G.  2. 
Wood.  b.t.  C.2.  12 Inst.  651.] 

It  hath  been  held  also,  that  a  tenant  in  tail,  who  hath  an  estate 
of  inheritance,  shall  be  dischai^ged  in  virtue  of  the  dause  afore- 
said, so  lonff  as  he  occupies  the  same  himself;  but  that  unity  of 
possession  doth  not  discharge  a  copyholder  (though  a  prior  in 
that  case  was  seised  in  fee  oi  the  manor  of  which  it  was  parcel, 
and  was  also  impropriator) ;  much  less  a  tenant  for  life  or  years. 
Gibs.  673.  (I)  [For  in  such  case,  the  possession  b  in  the  copy- 
holder or  other  tenant,  and  not  in  the  landlord  or  lessor ;  and 
consequently  it  is  not  a  unity  of  possession.] 

But  it  is  otherwise  with  regard  to  the  king;  whose  fanners 
shaU  be  discharged  of  such  tithes,  as  the  spiritual  persons  were, 
because  the  king  cannot  cultivate  the  lands  hunself.  (2)  And  so 
long  as  the  king  hath  the  freehold,  his  &rmers  shall  have  such 
privilege :  but  if  after  having  leased  them,  he  shall  sell  the  same, 
or  shaU  grant  over  the  reversion ;  then  the  farmers  shall  pay 
tithes.  And  it  hath  been  said,  that  this  privilege  extends  no 
\  426  ]  further  than  to  the  king's  tenants  at  will ;  not  to  tenants  for  life 
or  years.  Gibs.  675.  Boh.  282, 283.'  {Cam.  Dig.  tit.  Dismes  (£  7.) 
infra,  9.]  (3) 

Upon  the  whole :  Not  all  lands  that  belonged  to  the  religious 

■  III!  • 

(1)  Wilson  V.  Redman^  Hardres^  174.  MoorCy  219.  534.  Lagden 
V.  Flack  (433.  n.  9.)  But  quart  \  for  in  the  case  of  Hett  v.  Meeds^  it 
was  held,  that  the  lands  of  a  tenant  Jbr  life  under  a  settlement  were 
exempt  from  tithes.  4  Gvoill.  1515. ;  and  see  433.  note  (6).  Where, 
however,  an  abbot  having  a  privilege  to  be  discharged  from  tithes 
quamdiu  manihus  propriis  excoluit^  m  the  time  of  £dw.  IV.  made  a 
gift  in  tail,  it  was  held  that  the  donee  of  the  issue  should  not  be  dis- 
charged, for  the  statute  discharges  none  but  as  the  abbot  was  dis- 
charged at  the  time  of  the  dissolution  (31  H.  8.),  so  that  they  must 
claim  the  estate  and  discharge  under  the  abbot  since  the  statute ; 
and  so  it  holds  if  by  common  recovery  the  reversion  had  been 
barred  before  or  after  the  statute :  but  if  tne  land  had  returned  to  the 
abbot  or  the  king  before  or  after  the  statute,  the  case  is  otherwise. 
Farmer  v.  Shereman^  Hob.  R.  248. 

(2)  Com.  Dig.  tit.  Dismes  (E  7.)  2  Wood.  V.  L.  100.  Bluncoe  v. 
Marston,  Cro.  El.  479.  Wright  v.  Wright^  id.  511.  Sav.  3.  Moor.  910. 
Compost's  case,  Hardr.  315. 

(S)  Degge,  tf.  21.  334.  Ingolsby  y.  UUethom,  Hardr.  SSI.  Anon. 
Owen.  4i6.  Linnox  or  Lennox,  countess's,  case,  2  Leon.  71  •  Anon. 
Moor.  R.  915.  And  if  after  having  leased  lands  he  sells  them  or  grants 
over  the  reversion,  they  are  liable  to  pay  tiUies.  Gibs*  673. 


houses  in  general  are  discharged  from  tithes;  but  only  such 
lands  are  capable  of  discharge,  as  belonged  to  the  houses  which 
were  dissolved  by  the  statute  of  the  31  H.  8.  And  not  all  those 
lands  which  belonged  to  the  religious  houses  dissolved  by  that 
statute  are  discharged  from  tithes ;  but  only  such  of  them  as 
were  discharged  at  the  time  of  their  dissolution.  But  what  shall 
be  sufficient  evidence  of  such  discharge,  and  of  the  maimer  of 
such  discharge,  that  is,  whether  by  order,  bull,  composition,  or 
unity  of  possession,  at  this  distance  of  time,  seemeth  difficult  ta 
determine  with  precision ;  as  strictness  of  proof  may  be  more  or 
less  requisite,  according  to  the  particular  circumstances  of  the 
cose. 

Tate  v.  SheUon.  This  was  a  bill  by  the  rector  of  Coningsby  in 
the  county  of  Lincoln  for  the  great  and  small  tithes  of  the  parish. 
It  was  proved  that  the  lands,  whereof  the  tithes  were  demanded, 
belonged  to  the  abbey  of  Kirksted,  which  was  a  Cistertian  abbey: 
it  was  also  proved,  that  the  monastery  with  its  possessions  had 
come  to  the  hands  of  the  king  in  28  H.  8.,  by  the  attainder  of 
Richard  Harrison  the  abbot,  and  that  these  lands  were  granted 
in  30  H.  8.  by  the  crown  to  the  duke  of  Suffolk  in  fee.  It  was 
contended,  on  the  part  of  the  plaintifiP,  that  as  the  lands  were 
not  in  the  possession  of  the  crown,  when  the  statute  of  31 JF/.  8.- 
^.13.  was  passed,  they  were  not  within  the  protection  of  the  21st 
section  of  that  statute.  But  the  court  were  of  opinion  that  the 
statute  of  31  i/.  8.  was  sufficiently  broad  to  comprehend  all 
monasteries  which  were  dissolved  after  the  4th  of  February, 
27  H-  8.;  and  that  the  lands  of  any  such  monasteries  were  exempt 
from  the  payment  of  tithes  under  that  statute,  though  the  crown 
may  have  granted  them  away  before  the  statute  was  passed. 
4  Gwill.  1503. 

In  the  case  of  the  Archbishop  of  York  and  Dr.  Hayter  against 
Sir  Miles  Stapleton  and  others^  Feb.  21. 1740 ;  it  was  said  by  lord 
HardwickCi  that  the  evidence  of  exemption  depends  upon  usage; 
and  a  posterior  usage  is  evidence  of  the  preceding,  for  no  other 
can  be  had.     2  Ath/ns,  137.  (g) 

(g)  In  Lamvrey  v.  Rookcy  11  t)ec.  1755.  Amb,  ^91.  Lord  Hard- 
tvicke  declarea  his  opinion,  that  if  lands  appear  to  have  been  part  of 
the  possession  of  any  of  the  great  monasteries  (which  were  dissolved 
by  Stat.  31  H.  8.),  and  there  is  no  evidence  of  the  payment  of  tithe»^ 
for  those  lands  at  any  time,  courts  will  consider  them  as  discharged^ 
by  some  way  or  other,  before  the  dissolution  in  the  hands  of  the  ab- 
bot, &c. ;  and  that  it  is  sufficient  to  allege,  that  they  were  part  of  tha 
possessions,  &c.  and  were,  at  the  time  of  the  dissolution,  by  prescrip- 
tion, composition,  or  by  other  lawful  ways  and  means,  discharged' 
from  payment  of  tithes.  See  also  2  Rep^  48.  b.  and  INash  v.  Molins,'] 
Cro.  Eltz.  206.  In  Pratt  v.  Hopkins,  3  Bro.  P.  C.  521.  the  house  of 
lords  affirmed  tde  decree  of  the  court  of  exchequer,  that  lands  ex- 
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Thekiog  9  M»  14  C*  2.  Composfs  case.  It  was  held,  that  the  king  is 

^/^l^^    not  by  virtue  of  his  prerogative  discharged  of  tithes  for  ancient 

[mnd  other    demesnes  of  the  crown,  but  that  as /^^soiuz  mtJrta  he  is  enable 

Umds:  iee    of  a  discharge  de  nan  decimando  by  prescription,  as  well  as  a 

ante^425.]    bishop.  (4)     But  if  the  king  alien  any  of  the  lands  for  which  he 

[  427  ]    is  so  dLscharged  of  tithes,  his  feoffee  or  patentee  shall  pay  tithes  (5); 

and  not  only  so,   but  the  prescription  is  destroyed  for  ever, 

although  the  same  lands  should  afterwards  come  into  the  king^s 

hands  again,  by  escheat,  or  otherwise.     Hard.  315.  (6) 

f^J^on  10.  In  Lambert  v.  Cumndng,  M.  1 723 ;  On  a  bill  for  tithes  in 

the  parish  of  Warton  in  the  county  of  Lancaster,  it  was  decreed, 

that  an  exemption  of  an  estate  from  tithes  shall  extend  to  a 

common  appurtenant  to  such  an  estate.     Bunb.  138. 

July  15. 1748,  Stockwell  v.  Terry.  A  bill  was  brought  by  the 
rector  for  payment  of  tithes  in  kind  of  300  acres  of  land.  Two 
bars  were  set  up ;  the  firsts  general,  to  all  the  acres,  the  statute 
of  2  Ed.  6.  by  which  waste  ground,  improved  into  arable  or 
meadow,  shall  not  pay  tithes,  till  seven  years  after  the  improve- 
ment is  completed ;  as  to  which,  the  case  appeared  that  the  land 
in  question  was  a  comm(»i  field  for  sheep,  horses,  and  cows,  but 
not  fit  for  fattening  them,  being  overrun  with  brushwood,  briars, 
and  other  weeds ;  the  parson  was  entitled  to  tithes  of  calves, 
milk,  wool,  and  the  like,  out  of  it ;  and  it  was  proved  to  be  worth 
2f .  an  acre  before  it  was  improved :  and  as  to  this,  the  court  was 
of  opinion,  that  it  is  not  such  land  as  ought  to  be  exempted  by 
the  statute  in  the  name  of  barren  lan£  The  other  bar  set  up 
was  particular  to  48  acres,  parcel  thereof:  as  to  which,  an  agree- 
ment bad  been  entered  into  between  the  defendant  and  the  par- 

empted  from  tithes,  as  being  part  of  the  demesnes  of  an  ancient  mo- 
nastery, being  inclosed  bv  act  of  parliament,  shall  not  be  made  liable 
to  tithes  by  general  words  in  the  act,  saving  the  right  of  the  rector, 
impropriator,  &c. 

(4)  Hertford  v.  Leech^  Sir  W.  Jon.  R,  387.  Compost's  case,  Hardr.i 
315*  supra. 

(5)  Uomin*8  case,  Hetl.  R.  60.  Hotham  v.  Foster^  Gwm.  869.  Hert- 
^ford  V.  Leechy  Sir  W.Jo.  R.  387.  Bannister  v.  Wright ,  Styl.  R.  137. 

(6)  See  cases  in  last  note,  and  Morant  v.  Cummingf  Cro.  Car.  94. ; 
but  see  Wickham  v.  Cooper^  Cro.  El.  216.  But  the  king's  patentees 
of  the  lands  of  the  larger  abbeys,  &c.  which  came  to  the  crown  by 
Stat.  31  H.S.  may  take  advantage  of  a  prescription  de  non  decimando 
in  the  abbot,  &c.  by  force  of  that  statute  ;  ana  the  enjoyment  of  the 
lands  since  the  dissolution  free  from  tithes  during  memory  is  good 
proof,  d  posteriori^  that  the  abbot,  &c.  held  them  discharged.  Deggej 
c.  16.  306.  Conu  Dig.  tit.  Dismes  (£  7.)  And  such  abbey  lands  in  the 
hands  of  the  grantees  of  the  crown  are  discharged,  though  at  the 
time  the  abbey  was  dissolved  they  were  in  lease  for  years,  and  the 
lessee  paid  tithes.  Porter  v.  Bathurst,  Cro.  J.  659.  Cotvle^  v.  Kei^s, 
Gutm.  1308.  But  the  prescription  must  be  proved  by  the  lessee  or 
grantee  of  the  crown. 


(son,  and  those  who  had  right  to  feed  in  the  coimnoiii  for  the 
making  an  inclosure:  and  an  act  of  parliament  was  passed  for 
that  purpose,  by  which  they  enjoy  all  their  rights  in  severalty, 
as  they  did  dieir  rights  of  common  before.  These  48  acres  were 
allotted  to  the  defendant,  in  lieu  of  his  common ;  and  the  ques- 
tion was,  Whether  this  was  still  covered  by  a  modus,  which  had 

been  paid  for  it  before  ? For  the  plaintiff  it  was  argued,  that 

these  48  acres  are  of  another  nature,  and  not  to  be  covered  by 
it.  If  there  is  a  modus  for  any  thing,  and  a  new  part  is  joined 
to  it,  that  addition  must  be  paid  for ;  as  if  a  modus  for  two  mills, 
and  a  third  is  added,  the  modus  will  not  cover  it ;  so  if  for  a 
garden,  and  an  addition  is  made  to  it;  if  a  buck,  and  a  doe  are 
paid  for  a  park,  and  it  be  disparked,  tithes  must  be  paid  for  it — 
For  the  defendant  it  was  argued,  that  the  general  view  of  the 
agreement  and  of  the  act  of  parliament  was,  that  none  should  be 
prejudiced ;  and  that  it  should  be  exactly  in  the  same  situation  r  aoq  -] 
as  before,  except  that  it  should  not  be  in  common.  But  the 
construction  contended  for,  will  give  the  parson,  whose  former 

right  was  preserved,  what  he  had  not  b^ore. By  the  lord 

chancellor  Hardwicke ;  I  am  of  opinion  that  the  48  acres  are 
covered  by  the  modus.  I  admit  the  case  mentionedi,  and  that  by 
disparking  the  modus  is  gone ;  and  if  the  owner  disparks  part, 
he  shall  pay  the  same  modus,  and  also  tithes  in  kind,  for  what  is 
disparked,  because  it  was  paid  in  nature  of  a  franchise,  and  not 
for  lands.  But  suppose  tne  owner,  with  consent  of  the  parson, 
disparks  some  to  be  enjoyed  as  before ;  I  should  think,  it  was 
the  incumbent's  intent,  that  it  should  be  still  enjoyed  as  part  of 
the  park,  and  no  tithes  in  kind  should  be  paid  for  it,  for  other- 
wise the  agreement  with  the  parson  would  be  useless.  8o  if  this 
agreement  had  been  between  the  lord  of  a  manor  and  the  other 
commoners  without  the  parson,  and  they  had  turned  it  into 
several  ownerships,,  it  would  be  liable  to  the  right  to  tithes, 
which  the  rector  had  over  the  whole  parish.  But  here  has  been 
an  agreement  by  act  of  parliament,  to  which  the  person  was 
party ;  and  although  the  recital  uses  only  general  words,  yet  it 
shews  plainly  the  intention  of  the  parties  to  be,  that  every  person 
should  enjoy  his  allotment  in  the  same  manner  as  he  aid  the 
thing  in  lieu ;  and  that  was  subject  to  the  modus.  Let  the  bill 
therefore  be  dismissed  as  to  the  48  acres ;  and  as  to  the  rest,  an 
account  be  taken  of  the  several  tithes  to  be  paid.  1  Fesey^  115. 

E.  3  G.S^  Moncaster  v.  Waison^  This  was  a  case  reserved 
from  the  northern  circuit,  in  an  action  by  a  lay  impropriator, 
against  the  occupiers  of  lands  in  the  parish  of  Felton  in  the 
county  of  Northumberland,  for  taking  away  their  corn  and  hay, 
without  setting  out  the  tithe,  or  agreeing  for  it.  The  substance 
of  the  stated  case  was,  that  they  daimed  to  be  exempt  froip  pay- 
ing any  tithe  at  all  for  these  lands,  upon  the  following  foundation, 

^  E  E    4    ,,  \         . 
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Tiz.  that  a  private  act  of  parliament  was  passed  in  the  36  G.2. 
for  dividing  and  inclosing  the  common  called  Felton  common : 
That  the  lands  in  question  had  been,  till  the  said  year  (when  the 
said  common  was  so  divided  and  inclosed)  part  of  the  said  com- 
mon, whereupon  the  commoners  had  used  to  have  common  for 
their  cattle  levant  and  couchant :  That  90  acres,  part  of  the  said 
common,  were  by  the  said  act  of  parliament  allotted  to  the  owner 
of  Swardland  demesne ;  under  which  said  allotment,  the  defend- 
[  429  ]  flnts  occupy  the  said  90  acres,  formerly  parcel  of  the  common, 
but  now  made  |)arcel  of  Swardland  demesne :  That  the  act  di- 
rects that  the  divided  lands  (before  parcel  of  the  common)  shall 
-  be  holden  by  each  person  to  whom  the  respective  divisions  are 
allotted,  subject  to  die  same  charges  and  incumbrances,  as  their 
oifvn  former  lands,  to  which  they  are  allotted  and  consolidated, 
were  before  subject ;  and  it  is  declared  in  the  act  itself,  that  it 
shall  be  considered  beneficially  to  the  said  land-owners  to  whom 
the  respective  divisions  are  allotted :  That  the  owners  of  Sward- 
land demesne  had  never  paid  tithe  of  com,  grain,  or  hay ;  having 
beai  always  exempt  fi'om  the  payment  of  tithe  of  com  and  grain, 
in  consideration  of  having  always  kept  in  repair  the  north  end  of 
Felton  church ;  and  beinff  exempt  from  the  payment  of  tithe  of 
hay,  under  a  modus.  The  question  was,  whether  the  occupiers 
of  these  90  acres,  late  parcel  of  the  common,  but  now  allotted  to 
the  owner  of  Swardland  demesne,  are  or  are  not  liable  to  the 
payment  of  tithe  of  com  or  hay.  —  Mr.  Wallace,  who  argued 
for  the  defendants,  contended,  that  as  the  allotment  was  to  bear 
all  the  burdens  of  the  ancient  estate  to  which  it  was  now  annexed, 
it  ought  therefore  to  enjoy  all  the  privileges  of  it :  And  as  this 
ancient  estate  was  exempt  from  tithes,  so  fuso  ought  the  allotted 
90  acres  to  be.  And  he  relied  on  the  case  of  StockweU  and 
7^77^,  which  he  said  was  as  follows :  Stockwell,  rector  of  the 
parish,  filed  his  bill  against  the  occupier  of  some  land  (then 
ploughed  up)  for  tithe  of  the  corn  which  grew  upon  it.  The 
defendant  insisted  upon  a  modus  of  15^.  in  lieu  of  all  tithes 
arising  upon  the  Grange  farm ;  and  that  the  Grange  form  had 
never  paid  any  tithes.  Then  he  shewed,  that  the  land  for  which 
Stockwell  demanded  this  tithe  of  com  by  his  bill,  had  been  part 
of  a  down  which  had  been  inclosed  by  a  private  act  of  parliament, 
and  had  been  thereby  allotted  to  and  had  ever  since  continued 
part  of  the  Gran^farm;  and  therefore  ought  to  be  exempt  fit)m 
all  tithes,  as  well  as  the  Grange  farm  itself.  And  lord  Hardr 
mcke  dismissed  the  rector's  bill,  so  far  as  it  related  to  this  land 
which  had  been  down-land,  and  was  so  allotted  to  the  Grange 
farm.  —  Mr.  Thurlow^  for  the  plaintiff^,  argued,  that  notwithstand- 
ing this  decree  in  Stockwell  and  Terry,  yet  in  the  present  case 
(which  differs  much  from  that)  the  allotted  conunon  is  not  ex- 
empted from  the  payment  of  tithes.     This  demand  of  the  im- 
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propriator  is  a  claim  of  the  tithe  of  com,  grain,  and  hay.  But 
corn,  grain,  and  hay,  could  not  be  part  of  what  grew  on  a  com-  [  4*30  ] 
mon«  The  tithes  that  arose  upon  this  common  (appendant  to 
Swardland  demesne)  could  have  been  only  tithes  of  agistment,  or 
of  lambs,  calves,  wool,  milk,  and  other  things  that  could  be  the 
produce  of  a  common.  Now,  a  modus  or  other  compensation 
must  be  in  lieu  of  these  specific  tithes.  This  exemption  there- 
fore cannot  relate  to  any  other  tithes,  but  such  as  could  in  their 
nature  have  arisen  out. of  the  common,  whilst  it  continued  com- 
mon. —  By  lord  Mansfield  chief  justice :  The  case  of  Stockwell 
and  Terry  differed  very  much  from  the  present  case.  The 
modus  insisted  upon  in  that  case  extended  to  all  kinds  of  tithes  i 
whereas  the  exemption  insisted  on  in  the  present  case  is  confined 
to  the  specific  land  called  Swardland  demesne,  and  doth  not 
extend  to  the  right  of  common.  Here  is  no  equivalent  at  all  for 
the  tithes  of  agistment,  of  wool,  milk,  lambs,  or  any  other  tithes 
of  such  a  kind  as  Could  arise  upon  a  common.  The  equivalent 
goes  only  to  com,  grain,  and  hay ;  the  tithe  whereof  could  not 
arise  upon  the  common,  whilst  it  remained  a  common.  In  Stocks- 
well  and  Terry ^  the  rector  was,  as  owner  of  the  glebe,  a  party  to 
the  act  of  parliament :  Here,  the  impropriator  is  not  a  party  to 
this  act  of  parliament  (7)  And  there  the  modus  covered  the 
right  of  common;  it  was  a  modus  of  155.  which  was  paid  for  the 
Grange  farm,  in  lieu  of  all  tithes  arising  upon  it,  and  of  all  the 
tithes  of  all  the  cows  and  sheep  belonging  to  that  farm  that 
should  be  depastured  on  the  said  Down,  which  was  afterwards 
inclosed  and  allotted  to  it.  So  that  the  modus  covered  not  only 
the  Grange  farm  itself  with  its  appurtenances,  but  the  common 
also :  which  is  not  the  present  case.  In  that  case,  lord  Hardmicke 
decreed,  that  the  modus  should  stand  for  the  allotted  lands,  as 
well  as  for  the  Gran^  &rm  and  its  appurtenances ;  and  accord- 
ingly, he  dismissed  the  bill  as  to  those  lands,  which  the  modus 
covered :  But  as  to  all  the  other  lands  of  the  common,  which 
had  before  used  to  pay  tithe  of  wood,  agistment,  and  other  small 
tithes,  he  decreed  an  account.  Here,  all  rights  are  saved,  ge- 
nerally, by  this  act  of  26  G.  2.  Consequently,  the  impropriator's 
right  to  tithes  remains :  And  there  is  no  need  to  show  how  they 
are  due ;  because  they  are  due  of  common  right  —  The  whole 
court  were  very  clear,  that  in  the  present  case  the  exemption 
and  modus  did  not  extend  to  the  waste  and  common ;  and  there-  [  431  ] 
fore  that  the  allotted  lands,  which  had  been  part  of  that  waste 
and  common,  having  been  subject  to  tithes  before  the  allotment, 
must  remain  liable  to  them  after  it :  which  they  held  to  differ 
materially  fix)m  the  cited  case,  where  the  modus  did  extend  to 
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(7)  And  a  claim  of  tithe  can  only  be  discharged  by  special  words* 
Parkins  v.  Hinde,  Cro,  EL  161. 
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the  waste  and  common.  And  lord  Mansfield  said,  ib$A  the  case 
of  Lambert  and  Cumming  was  determined  upon  the  same  ground 
as  lord  Hardwick^s  decree  went  upon  in  the  case  oiStockwell 
and  Teny ;  namely,  <^  That  what  was  before  exempted  shall 
<^  remain  exempted ;  and  what  was  not  before  exempted  shall 
pay  tithe."     3  Burr.  1375.  [I  Bla.  R.  402.  S.  C] 

JS.  38  Geo.  3.  Zjord  Gwydir  v.  Foakes.     In  the  parish  of  Croy- 
don, in  the  county  of  Surry,  there  was  a  large  quantity  of  waste 
land,  on  which  the  tenants  of  tlie  adjoining  estates  had  rights  of 
common.     Before  any  inclosure  was  in  contemplation,  the  tenants 
purchased  the  right  to  all  the  tithes  of  the  lay  impropriator  in 
respect  of  their  several  estates.     The  conveyances  were  made  in 
very  general  terms :  "  AU  tithes  arising  out  of  or  in  respect  of  the 
several  messuages  or  tenements,  farms,  lands,'  &c.     The  court  of 
K.  B.  held  that  the  tithes  in  respect  of  the  rights  of  common 
appurtenant  to  such  farms  or  lands  passed  by  such  grant,  and 
the  subsequent  inclosure  of  the  ccnnmon  could  not  vary  the 
question,  notwithstanding  the  increased  value  of  such  tithes. 
7  TermB£p.6^\. 
[Commons       [A.  having  purchased  an  estate  and  the  tithes  thereof,  with 
a!ct^par^  a  right  of  commcm  thereto  annexed ;  the  common  was  afterwards 
Uament.]     inclosed  under  an  act  of  parliament,  and  certain  land  was  allotted 
to  A.  in  lieu  of  his  said  right  of  common.     No  tithe  is  payable 
in  respect  of  the  allotted  land  (8),  for  the  land  in  respect  of  which 
it  is  idlotted  is  whoUy  free  from  tithe. 

By  the  East  Moulsey  inclosure  act  it  was  enacted,  ^^  That  the 
<<  commissioners  should  set  out,  allot,  and  award  certain  portions 
<^  of  lands  out  of  the  commons  to  be  inclosed  unto  the  impro- 
^^  priate  rectors  and  curate  in  lieu  of  all  great  and  vicarial  tithes :" 
and  the  commissioners  were  requu'ed  to  distinguish  by  their 
award  the  several  allotments  to  the  rectors  and  curate  respect- 
ively, and  the  same  allotments  were  declared  to  be  in  full  satis- 
faction and  discharge  of  all  tithes :  Held  under  this  act,  that  the 
tithes  were  not.  extinguished  till  the  commissioners  had  awarded 
as  well  as  allotted  and  set  out  the  allotments ;  for  the  freehold 
did  not  vest  therein  before  the  award  was  executed.  (9)  As  to 
ripping  up  an  allotment  to  a  benefice  after  50  years  elapsed  for 
insufficiency,  see  Cooper  v.  Thorpe.  (1) 

An  inclosure  act  appointed  a  corn  rent  to  be  paid  in  lieu  of 
tithes  to  be  ascertained  by  certain  referees,  and  the  exact  amount 
declared  by  an  order  of  quarter  sessions.  It  appeared  that  the 
sessions  merely  recdved  and  filed  the  report  of  the  referees ;  and 

(8)  Steele  v.  Manns,  5 Bar.  8f  AUk22. 

(9)  Ellis  V.  AmisQUy  BB.SfA.  Rep.  47.  See  Farrer  v.  Billing,  2  B. 
S(  A.  nit  and  1  &  2  G. 4.  c.25. 1 1,  2. 

(1)1  Stuan8t:9i.  I  WUs.  Ch.  R.  55.  S.  C. 


^e  court  held  that  it  could  not  be  construed  into  ^^  an  order 
declaring  the  ejcact  amount  to  which  such  rent  was  to  be  in- 
creased. Held  also,  that  the  coitimissioners  having  made  minutes 
in  writing  of  their  proceedings,  the  defendant  could  not  be  let  in 
to  shew  by  parol  evidence  that  the  allotments  were  made  at 
an  earlier  period  than  appeared  by  the  award,  no  search  or  in- 
quiry having  been  made  after  such  minutes  or  proof  given  that 
they  were  destroyed.  The  proceedings  were  the  legal  evidence 
of  the  fact  when  such  allotments  were  made.  (2) 

An  inclosure  act  directed  that  in  lieu  of  tithes  a  corn  rent 
should  be  payable  to  the  person  having  possession  and  occu- 
pation of  the  lands.  Part  of  the  lands  inclosed  were  uncultivated 
and  untenanted  for  some  years,  during  which  time  the  owner 
lived  on  another  estate.  He  afterwards  demised  them  to  a  tenant 
who  entered  and  occupied.  Held,  \st^  That  the  corn  rents  were 
due  for  the  time  during  which  the  land  was  unproductive ;  and, 
9,dly^  that  during  that  time  the  landlord  was  legally  in  the  pos- 
session of  the  lands,  so  as  to  be  liable  to  the  burthens  imposed 
by  the  act,  and  that  the  tenant  coming  under  him  was  liable  to 
be  distrained  on  for  the  arrear  of  rent.  (3) 

By  41  Geo.  3.  (U.K.)  c.  109.  $  38.  The  rector  or  vicar  of  any  pa- 
rish in  which  lands  intended  to  be  inclosed  are  situate  by  indenture 
imder  his  hand  and  seal,  with  consent  of  the  bishop  of  the  dio- 
cese, and  of  the  patron,  may  lease  their  allotments  for  not  exceed- 
ing 21  years,  commencing  within  12  calendar  months  next  after 
the  award,  so  that  the  rents  shall  be  reserved  to  the  incumbent 
for  the  time  being  by  four  quarterly  payments,  and  shall  be 
the  most  improved  rents  that  can  be  had  without  taking  any  fine 
or  other  consideration  for  granting  such  lease,  a  counterpart  of  . 
which  shall  be  executed  by  lessee ;  and  no  such  lessee  shall  be 
made  dispunishable  for  waste  by  express  covenant ;  and  power 
of  re-entry  on  non-payment  of  rent  shall  be  reserved  in  such 
lease. 

By  1  and  2  Geo,  4?.  c.  23.  $  4.  Whenever  any  leases  to  be 
granted  by  any  incumbent  under  the  above  enactment  shall  by 
any  means  become  forfeit  or  void,  or  are  surrendered  before 
expiration  of  the  term,  then  the  incumbent,  with  previous  consent 
of  the  ordinary  and  patron,  may  grant  a  new  lease  of  the  lands 
so  demised  for  sudi  term  of  years  as  shall  at  the  time  of 
such  avoidance  be  then  unexpired  of  the  term  granted  by  such 
original  lease,  subject  to  the  conditions  therein  then  unperrormed 
and  capable  of  having  effect  J 


(2)  Bendif^he  v.  Pearse^  1  Brodf  Sf  Bing.  R.  460. 

(3)  Netdtng  v,  Pearse^  I  Bar,  Sf  Cres.  Rep.  437. 


431  b  Citbetf. 

IV.  Q/'modusee,  or  exemptions  from  payment  of  tithes 
in  kind;  \of  compositions  real;']  and  of  custom  and 
prescription. 

Difference  J.  The  difference  between  custom  and  prescription  is  this: 
cusk^and  ^^^^^  '^^  ^hat  which  gives  right  to  a  province,  county,  hundred, 
prewrip-  city,  or  town,  and  is  common  to  all  within  the  respective  limits; 
tion.  in  pleading  of  which  it  is  alleged,  that  in  such  a  county,  or  the 

like,  there  is  and  time  out  of  memory  hath  been  such  a  custom 
used  and  approved  therein.     Gibs.  674. 

Prescription  is  that  which  gives  a  right  to  some  particular 
house,  farm,  or  other  thinff :  in  pleading  of  which  it  is  alleged, 
that  all  they  whose  estate  he  hath  in  such  land,  have  time  out  of 
mind  paid  so  much  yearly,  or  the  like,  in  full  satisfaction  of  all 
tithes  arising  on  those  lands.  Gibs.  674.  (1) 
De  non  rfr-       g^  Custom  and  prescription  are  either  de  non  decimando.  or  de 

mode  deciTnandt. 
[  432  ]        De  mm  decimando  is,  to  be  iree  from  the  payment  of  tithes, 
[Spiritual     without  any  recompence  for  the  same.     Concerning  which,  the 
^"*^?J^      ceneral  rule  is,  that  no  layman  can  prescribe  in  non  decimando ; 
scribe  de      that  is,  to  be  discharged  abolutely  of  the  payment  of  tithes,  and 
fumded-      to  pay  nothing  in  lieu  thereof;  unless  he  begin  his  prescription 
limnen  tn^   '^^  *  religious  or  ecclesiastical  person,  and  derive  a  title  to  it  by 
gewBraic»n^  act  of  parliament.  (2)     As  in  the  case  of  Breary  and  Manby, 
not.    Cx-    Nov.  18.  1762.     In  the  exchequer.     Mr.  Breary,  rector  of  Mid- 
cepuons.]     ^gtQn  upon  the  Woulds  of  Yorkshire,  brought  his  bill  against 
Mr.  Manby,  one  of  his  parishioners,  for  great  and  small  tithes 
arising  from  the  defendant's  lands.     The  defendant  by  his  answer 
insisted,  that  part  of  his  farm  had  time  out  of  mind  been  exempt 
from  payment  of  tithes  of  any  kind,  or  any  modus  or  compens- 
ation in  lieu  thereof;  and  by  his  witnesses  proved,  that  no  tithe, 
modus,  or  compensation,  had  within  the  memory  of  man  been 
paid  for  such  part  of  his  farm.     The  court,  at  the  hearing  of  the 

(1)  Bennet  v.  Ready  1  Anstr,  323.  1  Saund.  R.  340.  A.  De^ge,  c.  13. 
268.  And  there  is  this  difference  between  a  prescriptive  and  custom- 
ary modus,  that  the  former  is  annexed  to  the  lands  which  it  covers, 
whereas  the  latter  exists  in  notion  of  law,  independent  of  the  lands, 
by  force  of  the  custom  of  the  district.  In  a  prescriptive  modus, 
therefore,  the  lands  must  be  definite,  and  not  liable  to  shift.  And 
therefore  a  bill  to  establish  a  modus  for  every  ancient  farm,  but  not 
setting  out  the  abuttals  of  each,  was  dismissed,  although  it  was  stated 
that  the  whole  parish  consisted  of  ancient  farms.  Scott  v.  Allgood, 
1  Anst.  16.   Vid.  infra^  divs.  8.4r  10.  of  this  title. 

(2)  Besides  Breary  v.  Manbyy  in  the  text,  see  Sherwood  v.  Winch' 
comb,  Cro.  EL  293.  Webb  v.  Warner,  Cro.  Jac.  47.  Seld.  c.  13.  §  2. 
I  RolLAb.65S.  Allen  Y.Poryf  2  KebAS.  Bishop  of  Winchester's 
case;  2jRep.44. 


caase,  was  clearly  of  opinion,  that  the  mere  non-payment  of 
tithes,  though  for  time  immemorial,  would  not  be  an  exemption 
from  payment  of  them,  without  setting  out  and  establishing  such 
exemption  to  have  arisen  from  the  lands  having  been  parcel  of  one 
of  the  greater  abbies ;  and  therefore  decreed  the  defendant  to 
account  for  the  tithes  of  that  part  of  his  estate  for  which  he 
claimed  the  said  exemption.     [3  JVoocTsDec.  43.] 

But  all  spiritual  and  religious  persons,  as  bishops,  deans,  pre- 
bendaries, parsons,  vicars  (as  heretofore  abbots  and  priors), 
may  prescribe  generally  in  non  decimando,  for  they  are  more 
favoured  than  lay  persons ;  for  this  is  still  in  a  spiritual  person, 
and  so  nothing  is  taken  from  the  church  :  for  such  spiritual  per- 
son was  capable  of  a  grant  of  tithes  at  the  common  law  in  per- 
nancy. (3)  And  hence  it  is  that  the  parson  or  vicar  of  one 
parish,  that  hath  part  of  his  glebe  lying  in  another  parish,  may 
prescribe  in  non  decimando  for  it;  that  is,  (as  bath  been  said,)  to 
be  free  from  the  payment  of  any  manner  of  tithe  for  the  same. 
1  RMs  Abr.  653.  [Com.  Dig.  tit.  Dimes  (E  2.)] 

[But  an  ecclesiastical  person  cannot  decline  the  payment  of 
tithes,  unless  he  prescribed  in  non  decimando^  and  the  maxim 
eodesia  ecdesice  decimas  solvere  non  debet^  applies  only  as  between 
rector  and  vicar  of  the  same  church.  (4)  But  evidence  that  the 
Jand  of  a  q)iritual  farmer  has  never  paid  tithes  is  sufficient  to 
prove  a  prescription  in  non  decimando.  (5)] 

But  this  general  rule,  that  none  but  spiritual  persons  or  cor- 
porations may  prescribe  in  non  decimando,  is  to  be  understood 
with  several  exceptions;  as,  iirst,  that  the  king,  as  being  mixta  i.Tlieking. 
persona,  may  prescribe  de  rum  decimando ;  by  the  same  reason 
that  as  such,  he  is  capable  of  tithes.     Gibs.  674.  [ante,  425,  426.] 

Also  the  lessee,  tenant  at  will,  and  copyholder  of  a  spiritual  ^*  Tenants 
person,  though  a  la}nnan,  shall  in  this  respect  enjoy  the  exemp*-  h^iam'of 
tion  of  the  lessor,  who  is  supposed  to  reap  the  benefit  of  it,  in  Bpiritual 
reserving  so  much  the  greater  rents  by  reason  of  such  exemp-  penons. 
tion.     1  BdFsAbr.  653.  Deg.  p.2.  c.  16.  (6)  [  ^^^  1 

[Hence  a  bishop  may  prescribe  that  he  and  his  tenants  for  life, 
for  years,  and  at  will,  as  well  as  his  copyholders  have  been  freed 
from  the  payment  of  tithes  (7) ;  nor  wM  an  interruption  of  the 
prescription,  by  a  conveyance  to  a  lay  person  abolish  it,  as  the  land 
bdng  discharged  of  tithes  when  regranted  to  a  bishop,  the  pre- 

(3)  Gerrard  v.  Wright,  Cro.  Jac.  607. 

(4)  Warden  and  Canons  v.  Dean  of  St.  Paurs,  (1817)  1  WHs.  Ch. 
i2. 1.  4  Pri.  R.  65.  See  Blincoe  v.  Barksdale,  Cro.  El.  573. 

(5)  Nash  v.  MoUns,  Cro.  El.  206.  ClavUl  v.  Oram,  Gvom.  1355. 

(6)  Crouch  V.  Fri/er,  Cro.  El.  784.  Wright  v.  Wright,  id.  475. 511. 

(7)  Branche's  ck&e.  Moor.  R.  219.  B&Sles  v.  Athns,  1  Sid.  R.  320. 
1  Roll.  Ab.  653.  Lincoln  (Bishop)  v.  Cotuper,  I  Leon.R*  248. 


scription  revires.  (8)  But  in  Lagden  v.  FUwi  (9),  it  was  said, 
that  if  land  has  no  discharge  from  tithe  in  its  own  right,  it  is  only 
discharged  when  actually  held  by  an  ecclesiastic,  under  ihe  maxim 
eedesia  decimas  turn  solvit  eccksia :  and  if  it  is  transf^red  into 
the  hands  of  laymen,  it  becomes  liable*  For  this  privilege  being 
only  personal,  does  not  travel  from  the  parson  to  the  lay  lessee. 
If  lands  have  any  local  privileges  of  exemption  from  tithe,  the 
burthen  of  proof  is  on  the  party  claiming  such  exemption.  And 
see  also  contra  cases,  425,  note  (1)] 

In  the  case  of  Stephenson  and  Hill,  H.  2  G.  3.  An  action  was 
brought  upon  the  statute  of  Ed.  6.  for  the  payment  of  tithes  of 
com  and  grain.  The  defendant  pleaded  tne  general  issue.  Nil 
debet :  And  the  cause  came  on  to  be  tried  before  Mr.  Justice 
Bathurst,  at  Appleby  Assizes,  Aug.  14. 1760.  Upon  the  trial  it 
appeared,  that  the  lands  whereon  the  com  mentioned  in  the 
declaration  grew,  were  and  immemorially  had  been  customary 
lands,  parcel  of  the  manor  of  Morland  in  the  county  of  West- 
morland, and  holden  of  the  lord  thereof  for  the  time  being : 
That  the  said  manor  of  Morland,  and  the  appropriate  rectory  of 
St.  Michael's  Appleby,  were  parcel  of  the  possession  of  the  priory 
of  Wetherel  in  the  county  of  Cumberland,  which  was  one  of 
the  larger  dissolved  monasteries,  and  was  vested  in  the  crown  by 
the  statute  of  31  Hen.  8.  and  that  the  prior  of  the  said  priory, 
at  the  time  of  the  dissolution,  was  and  had  been  immemorially 
seised  of  the  said  manor  with  the  appurtenances,  in  his  demesne 
as  of  fee,  in  right  of  his  priory :  and  also  of  the  appropriate  rec- 
tory of  St.  Michael's  Appleby,  and  the  tithes  there.  It  also 
appeared,  that  the  said  manor  and  appropriate  rectory  being  so 
vested  in  the  crown,  the  same  was  in  due  manner  granted  to  the 
dean  and  chapter  of  Carlisle  in  fee ;  and  that  they  are  still  sdsed 
thereof  in  fee,  in  right  of  their  diurch ;  and  tiiat  the  present 
defendant  was  the  customary  tenant  and  occupier  of  the  said 
lands  whereon  the  said  com  grew,  during  the  time  in  the  declar- 
ation mentioned;  and  held  die  same  of  the  said  dean  and 
chapter,  &s  of  their  said  manor  of  Morland:  That  the  plaintiff  is 
farmer  of  the  com  and  grain  tithes  growing  and  arising  within 
the  territories  of  Bondgate,  within  the  parish  of  St.  MichaeFs 
Appleby  afcn^esaid ;  and  the  lands  whereon  the  com  grew,  lie  in 
the  territories  and  parish  aforesaid.  It  appeared,  that  no  tithes 
had  ever  been  yielded  or  paid  for  or  in  respect  of  the  said  lands. 
It  also  appeared,  that  all  the  other  customary  tenants  of  the  said 
manor  pay  tithe.  It  also  appeared,  that  this  was  the  only  custom- 
ary tenant  belonging  to  the  said  manor,  which  was  within  the  said 

parish  of  St.  Midiael's.     Whereupon  a  verdict  was  found  for  the 

'       ■  ■■■..  —     -■■—    -.^^. 

(S)  Wickham  v.  Ctx^ery  Cr€h  EL  216. 
(9)  2  Hagg.  R.  307—309. 
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plaintiff,  subject  to  the  opinion  of  the  court  of  king's  bench^  upoii  the 
fi^owing question;  Whe^er  thedefendant  could  in  this  caseset  up 
any  prescription,  which  would  by  virtue  of  the  statute  of  31  Hen,  8% 
exempt  him  from  the  payment  of  tithe. — For  the  plaintiff,  it  was 
argued,  that  the  fact  stated.  That  no  tithes  have  ever  been  paid,  [  43^  3 
is  no  exemption  of  itself.  It  is  no  prescription  of  exemption*  It 
is  only  evidence.  It  might  have  arisen  from  unity  of  possession, 
or  other  causes.  It  would  be  no  foundation  for  a  decree  in 
equity,  if  it  had  been  actually  found  by  a  verdict,  that  they  have 
never  been  paid.  A  lord  of  a  manor  can  only  prescribe  a^  the 
lands  have  been  holden  by  his  farmers  and  tenants  at  will.  These 
are  stated  to  be  customary  lands,  parcel  of  the  manor  of  Morluid, 
holden  of  the  lord  of  the  manor,  not  saying,  at  the  will  of  the 
lord;  therefore  they  are  customary  freeholds.  Now  a  lord 
cannot  prescribe  for  his  customary  freeholders ;  though  he  may 
prescribe  for  his  tenants  and  farmers  of  copyhold  holden  at  will. 
Nor  can  lie,  in  this  case,  prescribe  as  by  the  custom  of  the  manor; 
f<^  the  custom  of  the  manor,  in  general,  is  stated  to  be  quite 
contrary. — For  the  defendant,  it  was  answered,  That  no  tithes 
having  ever  been  paid  for  these  land$  from  the  31  Hen.  B*  a  legal 
exemption  will  be  presumed.  Spiritual  persons  may  prescribe 
in  non  decinumde ;  and  so  may  their  &rmers  and  tenants,  and 
even  their  copyholder  of  inheritance :  and  customary  estates  of 
inheritance  may  be  discharged  in  the  same  way ;  for  the  freehol4 
is  in  the  lord.  Though  many  other  parts  of  this  estate  have 
paid  tithe,  yet  there  may  be  a  prescription  for  a  discharge  of 
part :  A  prescription  may  be  for  a  single  part  alone.  And  this 
is  die  only  tenem^it  that  lies  in  this  pi»ticular  parish :  These 
customary  tenures  are  not  freeholds.  The  timber,  the  mines, 
are  in  the  lord.  And  the  rule  is ;  every  thing  is  in  the  lord, 
that  custom  hath  not  taken  out  of  him. — This  cause  standing  in 
the  paper  for  further  ailment ;  Sir  Fletcher  Norton,  who  was 
for  the  plaintiff,  said,  that  die  particular  customs  of  the  aiiukh: 
(which  had  been  inquired  after  in  the  course  of  the  former  ai'gu- 
ment)  were  not  yet  sent  up. — By  lord  Mamfkld:  What  signify 
the  customs  ?  Clearly,  the  freehold  is  in  the  lord.  —  Sir  Fletcher 
Norton  acknowledged,  that  he  had  a  great  difficulty  to  get  over; 
it  being  stated  in  the  case  itself^  That  this  was  the  only  customary  * 
tenant  belonging  to  the  manor  which  was  within  this  parish.'— 
And  by  the  court ;  It  is  a  settled  point,  that  the  freehold  is  in 
the  lord.  And  lord  Mansfield  added,  that  this  is  rather  stronger 
than  the  case  of  copyholds :  for  copyholders  had  acquired  a  per- 
manent estate  in  their,  lands,  before  these  customary  tenants 
had  done  so.  And  the  court  w^re  of  opinion,  that  the  lord 
might  prescribe  for  this  customary  tenant  in  non  decimando,  a^d 
that  here  b  suffici^it  evidence  of  such  prescriplknu  SBurr.  1273. 


4^5  ^itbts. 

3.  [Coun-        Also,  a  county,  or  part  of  a  county  (1)9  may  well  plead  a 

dred^"&c.    ^u^toiA  ^^  ^''^^  decimandoj  in  respect  of  mis  or  that  particular 

where  the     tithe;  as  hath  been  pleaded  and  allowed  in  the  case  of  tithe 

^ing^  >r«     milk  of  ewesy  and  of  tithe  of  underwood  in  the  wild  of  Kent,  and 

^'raltom     "*  ''^'^y  P^irishes  in  the  wild  of  Sussex.     But  a  single  parish  may 

only,  hot      not  prescribe  de  non  decimando  for  particular  tithes ;  nor  may  any 

utAtUjwr€.T^  larger  district  plead  a  custom  absolutely,  to  have  their  lands 

freed  from  the  payment  of  cdl  tithes,  without  any  thing  in  lieu. 

And  lest  this  allowance  of  a  custom  de  non  decimando  to  laymen, 

in  any  case,  should  seem  to  break  in  upon  the  general  rule,  the 

distinction  which  hath  been  laid  down  is  this;   that  in  things 

titheable  by  custom  only,  and  not  de  jure^  a  county  or  hundred 

may  prescribe  in  non  decimando  generally,  for  in  that  case  they 

are  discharged,  without  a  custom  to  the  contrary;  so  that  it  is 

but  to  insist  upon  the  old  right,  against  which  the  custom  hath 

not  prevailed :  but  for  things  which  are  titheable  dejurcy  a  county 

or  hundred  cannot  prescribe  in  non  decimando^  no  more  than  a 

particular  person ;  for  it  would  be  absurd  to  say,  tliat  a  hundred 

shall  prescribe  in  non  decimando^  where  the  particular  persons  of 

which  it  consists  cannot  so  prescribe.  (2) 

[Comtant         It  was  long  a  question  undetermined,  whether  a  lay  impro- 

non-pay-      priator,  as  well  as  a  clergyman,  be  entitled  to  recover  the  tithes 

tB^er^of^  without  proving  payment ;  or  whether  a  non  decimando  may  be 

tithes  is  Doc  pleaded  against  a  lay  impropricUor :  But  in  the  case  of  Benson  v. 

"*ffi^^*      O&W,  T.  1730,  in  the  exchequer;  P(^^%  chief  baron  delivered 

disciui^     it  as  his  opinion,  that  a  lay  impropriator  is  under  no  necessity 

as  against     of  proving  payment  of  tithes  unto  him.     Bunb.  274. 

a  lay  im-  So  in  the  case  of  Lady  Charlton  v.  Sir  Blundel  Charlton^  in 

propnator.j  ^  game  court;  lord  chief  Baron  Bei/nolds  declared  it  as  his 

opinion,   that  there  can  be  no  prescription  in  non  decimando 

against  a  lay  rector,  any  more  than  against  a  spiritual  rector, 

and  that  they  are  equally  entitled  to  titles  of  common  right ;  and 

that  it  is  sufficient  for  a  lay  rector  to  set  forth  in  a  bill  mat  he  is 

seised  of  the  impropriate  rectory ;  and  if  he  maketh  out  his  tide 

to  that,  it  will  be  sufficient,  widiout  putting  him  to  the  proof  of 

- Til        -  I 

(1)  This  privilege  extends  no  farther  than  to  well  known  divisions 
of  a  county,  or  district.  Croucher  v.  Collins  in  notist  I  Saund.  R.  142. 
Nagle  V.  Edwardsj  8  Anstr.  702.  But  a  parish  (1  Roll.  Abr.  652.)  or 
town  (2  Inst*  645.)  cannot  prescribe  in  non  decimandoy  and  this  even 
extends  to  the  case  of  churchwardens  possessing  lands  by  prescription 
for  repair  of  the  church :  for  though  ecclesiastical  officers,  they  are 
not  strictly  spiritual  persons.  1  RoU.  Ab.  653.  Wats,  CI.  Lato,  5€f7> 
And  see  the  general  law  of  allowing  customs  derogatory  to  the  gene- 
ral custom  of  the  realm  to  larger  or  more  important  districts  only. 
l/»i*M10.A.  N.2.    . 

(2)  Hick  V.  Woodson,    1  Ld,  Raym.  137.  2  Salk.655.    Carth.  393. 
Skin.  560.  S.  C.  Gibs.  674. 


baving  received  tithee.  And  to  this  opiiuon  baron  O^mfM  seemed 

to  assent;  but  he  made  a  distinction  between  one  who  sets  up  a 

title  to  tlie  rectory,  and  one  who  entitles  himself  only  to  the  tithes 

or  any  species  of  tithes  within  a  parish ;  for  in  this  last  case,  the 

plaintifF  shall  be  held  to  strict  proof,  not  only  of  his  title,  but 

also  of  the  perception  of  all  the  tithes  he  set  up  a  title  to ;  and  in   [  435  ] 

this  present  case,  the  plaintiff  having  set  forth  a  title  in  sir  Francis 

Charlton  (under  whom  she  claimed)' to  all  the  tithes  in  the  parish 

of  Ludfora,  (except  such  small  tithes  as  the  vicar  usually  received,) 

and  not  to  the  rectory ;  and  the  defendant  denying  the  plainti£Ps 

tide  to  the  herbage,  and  the  plaintiff  not  being  able  to. prove  any 

herbage  tithe  ever  paid,  though  she  attempted  to  prove  an  unity 

of  possession  for  above  seventy  years,  yet  the  bill  was  dismissed. 

Burib.  325. 

And  finally,  in  the  case  of  the  Corporation  of  Bury  v.  Evans^ 
71 1739,  this  point  seemeth  at  last  to  have  been  settlea;  wherein 
it  was  determined,  that  there  can  be  no  prescription  in  rum  dect" 
mandOf  even  against  a  lay  impropriator,  [without  shewing  the 
reason  for  it :]  and  that  the  presumption  which  ariseth  from  a 
constant  non-payment,  [or  from  mere  retainer  without  colour  of 
title,]  will  not  be  sufficient,  unless  the  defendant  can  shew,  either 
that  the  lands  were  parcel  of  one  of  the  greater  abbies  dissolved 
by  the  31  ^.8.  [and  tAen  exempt  from  tithe,  as  in  the  last  chap- 
ter], or  that  some  of  the  impropriators  had  released  the  tithes  [by 
a  composition  real.  (3)]    2  Comyn's  Rep.  643.  654.   Btmb,  345.  (h) 

[A  fortioriy  mere  nonpayment  of  a  particular  species  of  tithe^  [Nongaiiiit 
or  proof  that  no  tithes  in  kind  have  ever  been  rendered  within  ^^^^^ 
living  memory,  is  no  answer  to  a  claim  by  an  ecclesiastical  rector^  tor.] 
prirnd  facie  &i\ii!Led  to  tithes  throughout  a  parish  (4),  but  further 
proof  of  some  immemorial  compensation  is  necessary.  (5) 

But  if  a  vicar  sue  for  tithes,  and  the  parishioner,  being  a  lay- 

(3)  Berney  v.  Haroey,  17  Ves,  119*  Clavill  v.  Oranif  Gtum,  1354. 
Slade  v.  Drake^  Hobarty  295. 

(k)  See  also  3  Amt,  702.  [Where  it  was  argued  that  a  grant  of  th^ 
tithes  might  be  presumed  from  a  lay  impropriator ;  but  the  court  Held 
that  quoad  hoc  there  was  no  distinction  between  a  spiritual  and  a  lay 
lector  (see  Charlton  v.  Charlton  in  text),  and  that  no  grant  could  be 
presumed  which  would  amount  to  a  prescription  de  non  decimando*'] 
And  3  Amt.  945.  But  in  the  case  of  i2o«^  v.  CaUard^  5  Ves,  186.  Lord 
EUon  said,  that  he  did  not  entirely  agree  ivith  the  decision  of  the 
court  of  exchequer,  that  a  presumption  from  non-payment  of  tithes 
cannot  bar  even  a  lay  impropriator. 

(4)  Nagle  v.  Edvoardsy  ^Anstr.  702.  945.  Bury  case,  supra.  Heath'- 
cote  v«  AlridgCf  1  Madd.  R.  242.  In  Fisher  v.  Vean,  &c.  of  Christ^ 
churchf  Bum.  209.  the  lon^  contested  question,  Whether  constant 
non-payment  of  tithes  is  evidence  of  an  exemption  against  a  lay  im* 
propriatorf  was  agitated,  but  not  determined. 

(5)  Adams  v.  Evans,  4  Pri.  R.  16.  See  fVhite  v.  Lisle.  437i  note(a)« 
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man,  denies  that  the  said  tithes  are  due  to  him ;  in  such  ease, 
unless  the  Tlcar  shall  prove  that  the  tithes  in  question  are  due  to 
him  by  endowment  or  prescription,  he  shall  fail'  in  his  suit:  and 
the  reason  is,  because  idl  tithes  dejwre^  or  in  presumption  of  law, 
belong  to  the  rector ;  and  therefore  the  vicar  shall  receive  only 
those  tithes  which  he  enjoyeth  by  custom  or  prescription,  or  by 
the  endowment  1  Ought  2Mn  1  Vezey^  3.  3  Atkt/ns,  499. 
Ve  modo  3.  A  modus  decimandu  commonly  called  by  the  single  name 

4uimam4L  q^  2l  modus  only,  is  where  there  is  by  custom  a  particular  manner 
of  tithing  allowed,  difierent  from  the  general  law  of  taking  tithes 
in  kind,  which  are  the  actual  tenth  part  of  the  annual  increase. 
This  is  sometimes  a  pecuniary  compensation  (6),  as  two-pence 
tm  acre  for  the  tithe  of  land :  sometimes  it  is  a  compensation  in 
work  and  labour,  as  that  the  parson  shall  have  only  the  twelfili 
cock  of  hay,  and  not  the  tenth,  in  consideration  of  the  owners 
making  it  K>r  bim;  sometimes,  in  lieu  of  a  large  quantity  of  crude 
or  imperfeet  tithe,  the  parson  shall  have  a  less  quantity,  when 
arriv^  to  greater  maturity,  as  a  couple  of  fowls  in  lieu  of  tithe 
eggs,  and  the  like.  Any  means,  in  short,  whereby  the  eeneral 
[  437  ]  law  of  tithing  is  altered,  and  a  new  mediod  of  taldng  them  is 
introduced,  is  called  a  modus  decimandi^  or  special  manner  of 
tithing.     2  Bloc.  Com.  29. 

[But  in  all  cases  a  modus  decimandi  "presumes  a  composition  for 
tithes  witii  consent  of  the  parson,  patron,  and  ordinary,  before 
time  of  memory.  (7)     But  a  customary  payment  in  lieu  of  tithes 
'  need  not  be  immemorial ;  but  whether  eight  years  is  sufiEcient,  (as 

in  Bennett  v.  Treppass^  GiJb.  Exch.  E.  191,  192.  4  Bro.  P.C.  by 
Tomlins,  650.  Btmb.  106.},  or  what  other  period  is  sufficient^  the 
court  would  not  determine.  (8)  Though  where  a  modus  was 
set  up  against  claim  of  small  tithes  in  kind,  and  the  vicarage  was 
shewn  to  have  been  endowed  witiiin  date  of  legal  memory,  viz. 
In  1367,  an  account  was  decreed  to  the  vicar.  (9) 

A  general  custom  prevailing  throughout  a  parish  or  district  is 
ctllea  a,  parochial  modus. 

A  prescription  confined  to  a  farm  is  called  ajitrm  modus. 

A  parochial  modus  extends  to  all  titiies  within  a  certain  dis- 
trict, even  over  lands  inclosed  within  time  of  memory,  and  to 

(6)  Money  payments  may  be  established  as  a  moduSf  though  inva- 
-riably  called  compositions  by  the  witnesses,  where  the  other  evidence 
is  sufficient.  Nor  is  an  omission  in  the  parliamentary  survey  of 
moduses  of  any  weight,  when  opposed  to  actual  payment.  Driffield 
V  OrreU,  6  Prt.  R.  324. 

(7)  Ord  V.  Ckirk,  3  Anstr.  63S.  2  Woodd,  V.  L.  22. 105.  BenneU  v. 
Neale,  Wightw.  R,S9l. 

(8)  Warden  and  Canons  of  Si.  PauFs  v.  Morris^  9  Ves.  165. 

(9)  Scott  V.  Smithy  1  Ves.  &  JET.  142.  See,  however^  Prevost  r.  Ben- 
'P^f  l^rt.i2»2S6. 
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articles  that  are  of  modem  introduction;  ajbrm  modus  is 
confined,  and  does  not  extend  either  to  articles  recently  intn>- 
duced,  or  to  newly  inclosed  wastes  or  commons.  (1)  A  parochial 
modus  is  rather  a  custom  than  a  prescriptivei  and  may  be  good 
where  a  prescriptive  modus  covering  particular  lands  wouQ  be 
bad.  (2)  In  analogy  with  their  differing  qualities^  evidence  of 
reputation  of  bounaary  is  admissible  in  case  of  a  parochial  modus  f 
but  not  with  respect  to  a  fium  modus^  nor  on  questions  of  pre- 
scription, except  as  to  right  of  way :  but  proof  of  a  fixed  payment 
for  a  farm  during  a  Ions  period,  even  without  mention  of  a  modus^ 
is  evidence  of  modus,  tor  the  payment  will  be  presumed  to  be 
aocordinff  to  right,  (d)] 

And  this  may  be  pleaded  by  the  lord  of  a  manor,  for  the  tithes 
of  his  manor ;  on  account  of  lands  of  the  gift  of  one  who  was  , 
lord  of  the  manor,  and  held  by  the  parson  and  his  successors 
time  out  of  mind ;  and  by  a  parish  or  hamlet,  for  this  or  that 
sort  of  tithe,  by  reason  of  lands  enjoyed  by  the  parsons  time  out 
of  mind  within  such  parish  or  hamlet :  and,  lastly,  bv  any  private 
person  for  his  own  lands,  or  part  thereof  in  consiaeration  of  a 
certain  sum  of  money  or  other  recompence.    JO^*  p*  2.  c.  16. 

4.  A.  But  to  make  any  of  these  a  good  custom  or  prescription^  Modus 
it  must  have  the  several  qualifications  following :  As,  first,  every  ""*^^,** 
modus  must  be  supposed  to  have  had  a  reasonable  commence-  commence, 
ment  (4) ;  and  in  every  prescription  de  modo  dedmandi,  it  is  to  ment,  as 
be  intended  the  rate  tithe  was  the  full  value  of  the  tithe  at  the  '"^  "^^ 
time  of  the  original  composition;  for  it  cannot  be  presumed,  that  ^^ 
the  parson,  patron,  and  ordinary  would  make  a  composition  to 
the  prejudice  of  the  church ;  [or,  on  the  other  hand,  that  a  par- 
ticular  district  would   have   encumbered  itself  unnecessarily, 
though  that  has  been  sometimes  countenanced  as  a  defence  to 
alleged  rankness  of  a  farm  modus  (5)];  and  if  the  modus  do  not 
now  reach  the  value,  it  is  to  be  intended,  that  either  the  tithes 
are  improved,  or  else  that  money  is  now  becQme  of  less  value, 
which  makes  the  present  inequality.    Deg.  p.  2.  r.  16. 

By  Composition  real  is  meant,  where  the  present  incumbent  of  Composi. 

, —^ . - —  tfometl, 

(1)  ScoU  V.  Algood,  Gwm.  1S69.  Moncaster  v.  Watson,  S  BurrAS75. 
Heaton  v.  Cookef  Wightw.  R.  282.  Bishop  v.  Chichester,  Gmn.  1323. 
(2\,Bennet  v.  Read,  1  Anstr.  R.  323.  328.  n. 

(3)  WhiU  V.  Lisle,  4  Madd.  R.  214.  And  see  farther  as  to  trial  of 
£uTn  modus,  infra,  454. 

(4)  That  isy  that  the  composition  at  the  time  of  making  it  was  fai 
and  equitable,  though  it  may  appear  different  at  present.    Chapman 
▼•  Monson,  2  P.  Wms*  S75*  but  it  need  not  be  shewn.  S.  C.  infra  in 
text. 

{$)  Marsham  v.  Hwdey,  Gum.  1499.    Athens  y.  Lord  WiUoughbjf 

ie  Broke,  2  Anstr.  397. 
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any  church,  together  with  his  patroQ  and  ordinary  (6),  do  agree 
by  deed  under  their  hands  and  seals,  or  by  fine  in  the  king's 
court,  that  such  lands  shall  be  freed  and  discharged  of  the  pay- 
ment of  all  manner  of  tithes  itl  specie  for  ever,  laying  some 
annnal  pajrment,  or  doing  some  other  thing  to  die  ease,  profit, 
or  advantage  of  the  parson  or  vicar  to  whom  the  tithes  dUd  be- 
long. (7)  And  the^e  real  compositions  have  ever  been  held  and 
allowed  here  in  England,  to  be  a  good  discharge  of  the  payment 
of  tithes,  (t )  And  irath  these  real  compositions  it  is  intended,  that 
all  prescriptions  de  tnodo  decimandi  first  took  their  rise  and  be- 

S'  ming ;  though  it  is  to  be  doubted,  that  most  of  them  at  this 
y  have  grown  firom  the  negligence  and  carelessness  of  the 
clergy  themselves.  [2  Inst.  490.  Deg.  p.  2.  c.  20u]  [and  semb.  a 
defence  by  composition  may  be  set  up  on  the  fiiilure  of  modus.  (8)3 

Bat  now,  since  the  statute  of  the  1 M.  [c.  19.  $5.]  (in  the  case 
C  488  ]  of  archbishops  and  bishops,)  and  the  statute  of  the  ld£/.  [c.  10. 
$  3.]  (in  the  case  of  all  odier  ecclesiastical  corporations,  sole  and 
aggregate,)  it  is  agreed  on  all  hands,  that  no  real  compositions, 
anymore  than  alienations,  can  be  made;  since  all  grants  are 
thereby  expressly  restrained,  and  made  void,  which  are  not 
according  to  the  tenor  of  those  statutes.  And  the  only  moduses 
that  can  grow  now,  must  be  from  the  inadvertency  of  the  clergy, 
acquiescing  in  the  sel&same  agreements  fi^m  one  successor  to 
another.     Gibs.  675,  676. 

Where  a  real  composition  hath  been  made,  if  the  lands  dis- 
charged thereby  be  transferred  or  granted  to  another,  the  feoffee 
o   grantee  shall  have  the  benefit  of  it.     Gibs.  675.  {k) 

But  it  is  not  now  necessary  to  shew,  that  the  modus  bad  at  first  a 
reasonable  commencement;  for  thesem^ftf^^havingbeenfrom  time 
immemorial,  none  can  know  but  that  there  were  such  circumstances 
in  those  ancient  times,  as  mi^ht  have  made  such  a  composition 
reasonable,  though  at  present  they  may  not  be  discoverable.  It  is 
enough  to  satisfy  us  at  this  great  distance  of  thne,  that  the  parson, 
patron,  and  ordinary,  before  the  restrictive  statutes,  might  bind 

(6)  See  page  439  e. 

(7)  By  reasonof  some  land  or  other  real  recompence  given  to  the 
parson  in  lieu  and  satis&ction  thereof,  2  Inst.  490.  13  Rep.  40.)  or  in 
consideration  of  a  recompence  made  to  the  parson  or  vicar  out  of 
other  lands.  Ekins  v.  Dormer^  3  Atk.  534.  Ana  a  <  Real  composition' 
does  not  mean  a  security  for  payment  of  the  compositicm,  but  Innd 
substituted  in  Heu  of  tithes.  Atto.  Gen.  v.  Bowles,  3  Atk.  809. 

(t)  [2  Inst.  655.  The  agreement  must  have  been  made  between 
the  reign  of  Richard  I.  and  before  13  Eliz.  Bennett  y.  Neale,  W^hho. 
R.  331.]  See  Ekin  v.  Pigot^  3  Atk.  298.  These  agreements  are  also 
known  to  the  ancient  canon  law.  X.  1.  36.  2. 

(8)  Leech  v.  BaiUv^  6  Pru  R.  50%.  but  see  contra,  4  Pri.  R.  608. 
Wightw.  R^  324.  infra^  439.  note  (8). 

^)  Sir  W.  Janes,  369. 


the  revcaoities  c^  the  parson ;  and  that  all  these;  modases  must  have 
had  their  commencement  from  an  instrument  signed  by  the 
parson,  patron,  and  ordinary  ^  but  there  can  be  no  colour  to  say, 
that  because  such  instrument  in  so  great  a  length  of  time  hath 
been  lost,  therefore  the  modus  shall  be  lost  also.  Indeed,  so  far 
the  law  hath  gone  in  &vour  of  the  church,  as  that  if  the  instru- 
ment which  the  parson,  patron,  and  ordinary  had  given  to  a 
layman,  owner  of  such  a  farm,  to  discharge  the  farm  of  all  tithes, 
(though  this  would  be  good  while  the  instrument  could  be 
shewn,)  should  be  once  lost;  this  being  a  privilege  in  mm  deei'^ 
mandoy  the  privilege  would  be  lost  by  the  loss  ol  the  deed.  [  439  a  ] 
[^Chapman  v.  Mansouj']  2P.W.  573. 

[Though  immemorial  custom  is  in  general  evidence  even  tor  [Comporf- 
presuming  deeds  against  the  crown,  or  sufficient  for  a  jury  to  ^°t^ 
presume  an  agreement  beyond  time  of  memory  in  support  of  a  presumed 
modtis  decimandi ;  yet  it  is  settled  that  a  composition  real  cannot  from  mage.] 
be  established  by  usage  alone,  without  producing  the  deed  by 
which  it  was  created,  or  proving  by  some  evidence  referring  to  ' 
such  deed,  that  it  once  existed  independent  of  mere  usages  (9) 
For  the  bare  fact  of  a  parson  having  been  in  possession  of  less 
than  what  is  due  to  him,  or  of  that  which  is  due  in  a  less  bene- 
ficial manner,  is  not  of  itself  a  ground  for  presuming  a  compo- 
sition real.  (1)     Nor  in  absence  of  that  evidence,  will  it  be  proved 
by  reputation  of  such  an  agreement  having  existed  as  the  origin 
of  the  exemption  claimed,  though  corroborated  by  non-payment 
of  tithe  for  the  district  claiming  the  exemption.  (!2)     Nor  can  a 
composition  real  be  presumed  from  the  mere  &ct  of  pecuniary 
payment,  though  from  an  immemorial  period  anterior  to  13^* 
without  like  proo£     If  there  is  no  other  evidence  of  composition 
than  mere  non-payment,  the  legal  inference  and  presumption  is, 
that  the  composition  originates  without  deed.  (3) 

This  rule  of  non-presumption  in  favour  of  the  clergy,  t?/2r.  that  a 


(9)  See  Heathcote  v.  Mairmaringy  3  Bro.  C.  C  317.  citing  Hatoes 
V.  Swaiuy  Exchequer  sittings  after  T.  1789>  now  reported  2  Cox,  R, 
179.  Ward  v.  Shepherd  and  Others^  3  Pri.  R.  608.  Benn^t  v.  Neale 
and  Others,  Wightw.  R.  331—363.  Bennett  v.  Skqffington,  I  Dan.  R. 
10.  Satobridge  v.  Benton^  2  Anstr*  372.  Startup,  v.  Doddetidge,  Gtion 
587.  Buri/  (Corporation)  and  Wright  y^  Evans,  2Gwnh  757.  Com,  R. 
643. 

(1)  Knight  V.  Halsey  in  error,  2B.&R.  206;  7  T.  Rep.  86.  S.  C. 

(2)  Chatfield  v.  Frtfer,  1  Pri.  R.  253.  Bennett  v.  Skeffington^  1  Dan. 
RAO.  AtPri.  RA^S.  S.  C.  AnA^ee  Dartmouth  W.Roberts  y  16  East, 
338.  Bennett  v.  Neale,  Wtghtm.  R.  324?.  Haruooodv.  Sims,  id,  1 12. 

(3)  Estcourt  V.  Kingscote  (1819),  4  Madd:  Ch.  R.  140.  Robertson  v. 
Avpleton,  SGtom.llOl.  ^Wood's  Dec,  \0.  (cited  2  Anstr.  R.  375. 
WtghtU).  R.  332,  SPri,R.  615.1  Smith  v.Goddard,  3  G»ot.1102. 
Bennett  v.  SJcejfing^on,  4  Pri»  R.  143^  1  Dan,  R.  la  S.  C.  and  notes 
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composition  real  having  its  commencement  by  grant  within  tim^ 
of  memorv,  such  commencement  must  be  shewn  to  have  been  by 
deed,  and  cannot  be  presumed  from  uninterrupted  usage  (as  a 
modus  may),  originated  in  1777  in  the  case  oi  BMnson  y.AppU' 
tan*  (4)  It  has  \een  much  impugned  by  Mr.  Baron  Wood  in 
the  cases  above  cited.  The  support  of  the  rule  is  derived  from 
the  maxim,  nullum  tempos  occurrit  ecdesias  for  if  a  defence  of 
composition  real  was  to  be  supported  by  parol  evidence  of  usage, 
every  bad  modus  might  be  made  a  good  composition  real  (5); 
and  no  modus  would  exist  or  ever  would  be  pleaded  qud  modus, 
but  as  composition  real  only ;  and  the  objection  of  rankness  would 
be  ffot  rid  of  on  all  occasicms,  while  the  property  of  the  church 
mimt  be  alienated  on  the  ground  of  prescriptions  of  100  years 
onJ^,  arising  since  the  time,  and  notwithstanding  the  restraining 
statutes  of  Elizabeth.  (6) 

Tie  following  passage  in  Bennett  v.  Neale,  Wightw.  22. 359. 
may  elucidate  me  difierence  between  a  modus  dmrnandi  and 
composition  real,  in  which  originates  the  above  rule.  **  Com- 
^'  position  real  has  always  been  considered  from  the  earliest 
^  times  as  a  totally  distinct  head  of  defence  fr^m  a  modus  ded" 
*'  mandif  which  is  a  particular  mode  of  taking  tithe-:  but  in 
'*  which  case  the  rector  has  always  a  title  to  the  tithes,  though 
^*  he  must  take  it  by  a  mode  that  is  generally  in  the  shape  of 

a  pecuniary  payment ;  yet  as  a  pecuniary  payment,  it  is  tithe. 

A  composition  real  according  to  the  definition  given  of  it  by 
**  Buntj  which  is  perfectly  correct,  and  is  taken  n*om  ancient 
'*  writers,  is  a  discharge  fix)m  tithes :  the  parson  who  has  a  com- 
^'  position  real  has  no  longer  the  tithes ;  but  he  has  an  eqniva- 
^  lent  for  them :  he  parts  with  all  his  tithes,  and  it  is  a  disoiarge 
•*  from  them  by  a  pecuniary  payment."  Thus  in  Dickinson  ?. 
Smith  (7),  a  composition  for  tidie  being  a  personal  demand^  and 
not  a  lien  on  the  land,  the  court  refused  a  motion  for  its  being 
paid  out  of  a  fond  in  court  paid  in  by  the  sequestrator.  But  n 
tithe  had  been  due  in  respect  of  the  produce  of  the  land  taken 
possession  of  by  the  sequestrator,  such  a  motion  would  have 
been  correct,  for  he  could  not  justify  taking  it  without  paying 
the  tithe.  Again,  where  a  defendant  has  set  up  a  defence  of 
composition  real^  he  cannot  afterwards  rely  on  its  oeing  in  feet  a 
modus,  for  such  a  defence  is  double  and  too  uncertain.  (8) 
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[4)  Gtvm.llOl.  Wightw.  R.  ^^^. 

[B)  See  PhilU  on  Ev.  3d  ed.  124.  Gvm,  1345.  Haxves  v.  Stoaine, 
4  Wood's  Dec.  318.  mghtto.  R.  349.  et  seq. 

(6)  See  Ward  y.  Shepherd,  S  Pru  R.  625. 608. 

(7)  ^Madd.R.m. 

(8)  Ward{Clk.)  v.  Shepherd  and  Others,  4  Pri.  R.60S.  BenneUr* 
Neale  and  Others,  WiAfto.  R,  324.  Wood  B.  dissentiente.  Leech  ▼* 
BaUey  and  Others,  6  Pri*  R*  508,  509.  quotes  Bishop  v.  Chicheeieff 


.  Since  ihe  staltite  ef  IS  EL  for  preventing  th^  aUenotion  of 
ecclesiastical  estates,  no  coipposition  real  can  be  made,  and  thos^ 
appearing  to  be  of  a  later  date  are  invalid*  The  length  of 
enjoyment,  which  in  other  cases  is  the  best  possible  title,  serves 
here  only  to  weaken  the  claim  of  exemption  from  tithes,  as  the 
difficulty  of  tracing  its  origm  is  increased.  (9)  So  that  thou^ 
the  law  allows  of  a  layman's  being  discharged  by  grant,  when  it 
appears ;  yet  if  it  appears  not,  it  is  presumed  that  it  never  was^ 
because  of  the  dangerous  consequences  of  presuming  the  conr 
trary  (1),  and  the  law,  says  lord  Cokcj  has  great  policy  therein ; 
for  that  laymen  (to  the  trial  of  whom  all  prescriptions  are  to  be 
put)  will  rather  strain  their  consciences  for  their  private  ben^t^ 
than  yield  to  the  church  the  duties  that  belong  thereto,  and  the 
decay  of  the  revenues  of  men  of  holy  church  will  in  the  end  be 
overthrown.  (2) 

But  the  consent  of  the  patron  and  ordinary  may  be  given  by 
several  deeds,  the  actual  production  of  which  is  not  necessary  if 
other  proofs  warrant  a  presumption  that  they  once  existed.  (S) 
It  may  be  inferred  from  length  of  time  (4),  or  where  there  has 
been  no  dispute  on  the  subject  within  living  memory,  with  clear 
evidence  of  continued  perception  of  tithes  from  all  time  which 
written  evidence  can  reach,  according  to  the  copy  of  a  grant 
produced.  (5)  In  this  latter  case,  though  there  was  evidence 
enough  to  conclude  that  the  composition  real  had  been  entered 
into  prior  to  32  H.  8.  c.  ?•  which  eave  to  laymen  the  right  to  sue 
for  and  recover  their  tithes,  which  by  common  law  they  wer^ 
unable  to  do,  C,3. Michards  said.  That  had  it  been  necessary  tp 
presume  that  the  corapo^tion  real  was  made  subsequent  to 
32  /f.  8.  he  should  have  felt  himself  bound  to  presume  that  it 
had  beeil  re-executed  and  re-assented  to  after  that  time.] 

Upon  the  whole,  no  modus  can  be  established  at  this  day,  bu^  [Moduthow 
by  act  of  parliament     An  agreement  by  parson,  patron,  ,and-  2*2iie*TO«? 
ordinary,  confirmed  and  established  by  a  decree  in  equity,  can  gent  day.] 
only  bind  the  parties  thereto,  [and  not  the  succeeding  incum- 
bent] ;  because  no  man's  property  can  be  affected  but  by  the  law 

-     -      -      ■  ' 

4  Gfimi*1329.  contra:  but  the  inclination  of  the  Chief  Baron,  seemed 
.against  it,  as  a  practice  of  modeFn  introduction. 

(9)  LordPetre  v.  Blencoe^  3  Anstr,  R.  945.  Rose  v.  Calland,  5  Ves* 
186. 

(1)  Slade  y^  Drake,  Hob.  297.  Jennings  v.LettiSf  Cfwm.  952.  Nagh 
V.  Edwardsy  8  Anst.  702.  Meade  v.  Norhury,  2  Pri.  JR.  388.  Fansha'm 
V.  Rotkeranij  1  Eden*  R,  in  notes,  303; 

(2)  Bishop  of  Winchester's  case,  2  Rep4  44. 

(3)  Sa/wbridge  T.  Benton,  Gtom.  1397.  2  Anstr.  R.fn2.  And  see 
JR^ad  V.  Broolman,  3  T,  Rep.  151«  Chaplin  v.  Bree^  2  Rayner,  643*    . 

(4)  2Anstr.R.S19. 

(5)  See  Ridley y^ Storey y\  Dan.  Exch.  R.  168.  157. 
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of  the  kncL  As  In  the  following  oase^  June  ITtli,  1765.  Be- 
tween his  majes^s  attorney-gen^^  at  the  relation  ctjbkn  Blair ^ 
doctor  of  law8)  rector  of  Burton  Cogffles  in  the  county  of  Lincoln^ 
and  the  said  JoAn  Blair  in  his  own  right,  plaintifis ;  John  Cholndy 
Esq.,  John  Hopkinson  and  George  Nidd,  and  John  lord  bishop  of 
Lificolnj  defendants. — By  the  lord  chancellor  Northington :  This 
is  an  information  brought  by  the  attorney  general,  at  the  relation 
of  Dr.  Blair,  for  an  account  and  payment  of  tithes  in  kindL  HThe 
claim  of  the  rector  arises  de  comnnmijure.  The  defence  set  up 
against  the  claim,  is  first  an  agreement  entered  into  in  the  year 
1664<,  between  the  then  rector  and  the  owners  of  the  lands  in  the 
parish,  for  accepting  a  yearly  sum  of  80/.  in  lieu  of  tithes.  But 
I  am  of  opinion  that  the  agreement  on  the  &ce  of  it  is  unequal, 
as  to  the  consideration  thereby  agreed  to  be  paid  to  the  rector; 
for  it  appears  that  the  a^eement  was  entered  into  in  order  to 
effectuate  an  inclosure  of  the  open  fields  in  the  parish,  and  no 
consideration  is  giyen  as  to  the  future  improvement  of  the  lands 
by  such  inclosure,  of  which  the  occupiers  would  reap  the  benefit. 
But  I  am  clear,  that  even  if  the  agreement  was  eaual,  it  would 
not  bind  the  successor  in  the  rectory,  but  would  be  void  as 
against  him.  (6) 

The  next  aefence  set  up  against  the  plaintifPs  claim,  i§  a  decree 
in  1677)  which  appears  to  be  made  in  a  cause  instituted  by  con- 
sent between  the  same  parties  that  were  parties  to  the  agreement 
in  1664.  For  as  to  the  bishop  of  the  diocese  being  a  party,  I 
consider  him  as  set  up  merely  for  form.  And  it  is  material  to 
observe,  that  the  parties  themselves  did  not  consider  the  agree- 
ment which  had  been  executed  as  binding  on  the  rector;  for 
,  they  considered  the  annuity  of  80/.  as  not  being  an  adequate 

consideration  for  the  rector's  having  given  up  his  tithe  in  kind; 
and  therefore  they  entered  into  a  new  agreement  of  allowing  him 
an  addition  thereto  of  162.  0^.  Id.  per  annum :  and  on  being 
allowed  that  addition,  the  rector  by  his  answer  consents  to  have 
the  agreement  established.  It  is  true,  that  the  decree  founded 
on  this  agreement  doth  in  verbis  bind  the  successors,  in  the  reo^ 
[  440  ]  tory ;  but  this  was  a  decree  founded  on  an  agreement,  which  the 
court  never  enters  into  the  propriety  of,  when  a  bill  is  brought 
by  consent  of  parties;  and  all  such  decrees  are  drawn  up  by  the 
register  of  the  court  in  the  words  of  the  agreement,  as  a  matter 
of  course.  But  I  am  of  opinion  that  such  decree  cannot  bind 
the  successor.  The  defendant's  counsel  have,  it  is  true,  cited 
cases  of  a  similar  nature,  and  urged  the  case  o(  JEgerly  and  Price^ 
reported  in  Finc^s  Reports^  which  I  have  looked  into,  and  think 
it  a  very  extraordinary  one,  for  the  judge  to  send  for  the  parties 
to  attend  him.     I  can  pay  no  credit  to  that  case^  nor  do  I  look 

.  ..  ,     ■    ■  — — —  ■  ■  I  I        ...        1.1  .1  .n  ^  I  ■ 

(6)  Mortimer  v.  Lloyd;  T-Bro.  P.  C.  44.  S.  P. 
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on  it  as  any  authority,  but  only  the  dream  of  isc^e  note  taker  in 
this  court 

The  agreem^t  and  the  decree  being  laid  out  of  the  case,  the 
next  consideration  is,  whether  a  court  of  equity  can  relieve  in 
the  present  case*  And  I  am  of  opinion,  there  is  not  a  better 
rule  than  Eqtdtas  sequitur  legem.  It  is  a  fixed  rule,  that  the 
church  cannot  be  prescribed  against ;  the  first,  on  account  of  its 
high  dignity ;  the  second,  on  account  of  its  imbecility,  Qtdafun^ 
giiur  vice  minorisj  conditionem  stiam  meliorare  potest,  deteriorare 
nequet.  At  conmion  law,  although  the  church  could  alienate 
with  consent  of  patron,  parson,  and  ordinary ;  yet  it  was  under 
various  restrictions.  The  patron  must  be  absolutely  seised  in 
fee-simple :  if  he  was  seised  only  of  a  fee  simple  conditional,  or 
base  fee,  the  alienation  was  void.  In  the  present  case,  the  bar 
set  up  by  the  defendants  amounts  to  a  mode  of  alienation.  And 
if  the  decree  is  void,  as  I  am  of  opinion  it  is,  what  then  is  there 
to  send  to  law,  when  the  point  is  about  the  extent  of  a  decree  of 
this  court?  And  if  it  were  sent  thither,  it  must  come  back  to 
be  ultimately  determined  here. 

It  has  been  also  objected,  that  the  length  of  time  ought  in  this 
case  to  bar  the  plaintiff.  But  I  think  the  legal  rule,  that  no  pre- 
scription  can  run  against  the  church,  must  be  adhered  to.  And 
indeed  the  length  of  time  in  which  this  agreement  was  acquiesced 
under,  is  not  so  great  as  at  first  sight  it  appears,  for  the  person 
who  was  rector  in  1677,  and  party  to  the  decree,  and  had  a  right 
to  establish  the  agreement  during  his  life,  did  not  die  tUl  the 
year  1718. 

Upon  the  whole,  the  inclosure  of  the  lands  was  fer  the  general 
benefit  of  the  parish ;  and  such  lands  will  be  continually  increas- 
ing in  value,  while  the  composition  given  to  the  rector  in  lieu  of 
tithe  will  be  gradually  diminishing  in  value.  The  composition  > 
here  regardeth  only  the  value  of  the  past  tithes,  without  any  [  441  J 
regard  to  the  future  increasing  value  of  tithes,  which  is  always 
allowed  for  in  every  private  bill  for  an  inclosure.  (7)  If  in  the 
present  case  the  parties  had  made  an  allowance  for  the  future 
improved  value  of  tithes,  I  should  not  have  been  inclined  to 
relieve,  but  would  have  lefl  the  rector  to  his  legal  remedy. 

I  shall  therefore  decree,  that  the  information,  as  against  the 
bishop  of  Lincoln,  be  dismissed  with  costs :  And  let  it  be  referred 
to  the  master,  to  take  an  account  of  the  value  of  the  tithes  which 
have  accrued  from  the  time  of  filing  the  information,  and  let 
what  shall  be  coming  on  the  balance  of  such  accounts  be  paid  to 
the  relator,  Dr.  Blair;  and  no  costs  hitherto :  but  I  do  reserve 

'  (7)  This  same  principle  is  affirmed  in  Cholmley  v.  Aito.  Gen.y  7  Bro. 
P,  C  34.  And)L  150.  S.  C.  See  also  Mortimer  v.  Lloyd^  7  Bro.  P.  C 
44.  O'Connor  v.  Cooky  %  Ves.  537* 
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Ae  cdnsideration  of  subsequent  coto  till  after  die  master  shall 
have  made  his  report;  and  any  of  the  parties  to  be  at  liberty  to 
^>ply  to  the  court  as  there  shaU  be  occasion.  (8) 

(But  if  instead  of  a  decree  in  a  court  of  equity,  an  act  of  parlia- 
ment had  been  obtained  to  cany  the  agreement  into  execution^ 
it  would  have  been  binding.  But  it  miffht  have  been  difficult  to 
have  obtained  such  an  act ;  for  a  sum  of  money  in  certain,  which 
is  always  fluctuating  in  value,  cannot  be  deemed  a  compensation 
at  all  events  in  perpetui^.) 
Temponury  4.  B.  That  a  parson  may  bind  himself  by  deed  to  accept  of  a 
Ura.^*  composition  for  tithes  during  life,  or  incumbency  of  a  particular 
living,  is  ^>parent  from  Dr.  Blair's  case  above-m^itioned.  It  is 
also  mry  commcm  to  agree  hy  parol  for  an  annual  composition 
for  tithes.  [Thus  a  composition  by  way  of  retainer  of  tithe,  by 
parol  for  one  year  only,  is  good ;  and  excuses  the  occupiers  from 
the  penalties  given  by  stat  2  4*  3  Ed,  6.  'and  also  from  costs,  dU 
notice  is  ffiven  of  the  determination  of  the  agreement  ( 1 )  Interest 
accrues  nmere  it  is  payable  on  a  day  certain :  though  it  is  other- 
wise on  a  general  agreement,  for  retaining  tithe  for  so  much 
per  ann.  where  no  time  is  specified  for  the  payment  (2) 

But  a  parol  lease  of  tithes,  even  for  one  year  only,  is  void.  (3) 

Such  a  composition  by  way  of  retainer  by  parol,  is  analogous 
to  a  lease  between  landlord  and  tenant,  and]  binds  the  parties  to 
it  (4)  tili  sufficient  notice  given  of  dissent  from  the  agreement. 

[This  notice  (in  analogy  to  the  notice  given  iu  holding  of  land) 
must  be  half  a  year's  notice,  which  hau  year  must  expire  with 
the  year  of  the  composition,  and  the  notice  must  be  to  de- 
termme  the  whole,  and  not  part  of  the  composition.  (5)     Thus 

(8)  S.  C.  Amb.  510.  This  decree  was  affirmed  on  appeal,  the  pro« 
ceedings  in  which  are  to  be  found  in  2  Rayner^  523.  et  seq. 

(9)  And  see  Ridley  v.  Storey ,  1  Dan*  Exch.  Rep,  157. 

(1)  Breamerv.  Thornton,  Hardr.  R.^03. 

(2)  Shipley  v.  Hammond,  5  Esp,  N*  P.  C.  114. 

(3)  Keadington  v.  Bridgman,  Bunb*  R.  3.  Hemt  v.  Adams,  7  Bro, 
P.  C.64.  Yet  where  the  lessee  has  continued  to  farm  tithes  under  a 
parol  agreement  after  the  lease  was  expired,  and  received  the.  tithes 
accordingly ;  semUe,  the  rector  would  not  be  entitled  to  recover  them 
^Lgain  from  the  occupier.  Leathes  v.  Newitt,  4  Pri,  R.  372.  As  to 
evidence  of  title  to  tithes  by  merely  proving  payment  of  a  composi- 
tion for  tithe  in  a  preceding  year,  see  Garson  v.  Wells,  8  Taunt*  R, 
542.  Hartridge  v.  Gibbs,  Set.  N.P.  1250.  5th  ed.  1212.  4th  ed. 

(4)  In  Breamer  v.  Thornton  it  is  said  that  it  will  not  bind  the  parson, 
but  will  excuse  the  parishioners  from  the  penalties  of  2  Ed*  6. 

(5)  JVybum  v.  Tuck,  1  Bos.  Sp  P.  R.  465.  Reynell  v.  Rogers,  Bunb. 
R.  15.  Bishop  V.  Chichester,  Gtum.  1316.  2  Bro»  P.  C.i61.  (eiting 
Adams  V.  liewitt.)  3  Rayner  on  Tithes,  965.  et  seq.  infra  IX.  note. 
Morgan  v.  Church,  3  Campb.  R.  73.  Reunel  v.  Rogers^  Bunb.  R.  15. 
Doe,  dem.  Pitcher  v.  Donovan,  2  Campb*  R.  78.  JOuke  of  Bedford  v. 


where  a  eobposition  for  tithes  subsisted  from  year  to  year,  such 
year  comniencing  at  Michaelmas,  and  a  notice  to  determine  the 
composition  was  given  only  one  month  before  Michaelmas  day, 
the  judges  were  unanimous  that  the  notice  was  insufficient  (6) 
And  notice  served  on  29th  Sept.  to  determine  the  composition  on 
the  25th  March  or  at  Michaelmas^  to  quit  on  the  Lady  day  fol- 
lowing, is  sufficient.  (7)  If  the  lessee  of  tithes  for  one  year  under- 
lets them  to  the  several  occupiers  of  the  land,  no  notice  to  de- 
termine the  underletting  need  be  given  by  another  lessee  of  the 
same  tithes  for  the  following  year.  (8)  Or  where  an  occupier, 
having  been  under  a  composition  for  his  tithes,  refuses  to  set  out 
the  tithes  in  kind,  alleging  that  he  is  exempted  by  a  modus, 
this  disclaimer  of  the  tithe  owner's  tide  to  tithe  in  kind,  renders  the 
proof  of  notice  unnecessary,  as  he  may  recover  in  ejectment 
without  proving  a  notice  to  quit,  where  there  is  evidence  that  the 
lessee  has  disclaimed  his  title.  (9)  And  parol  evidence  of  the 
defendant's  denial  of  the  plaintifiTs  right,  is  a  sufficient  notice  of 
the  determination  of  the  composition.  (1 )  The  object  of  giving 
notice  of  determining  a  composition  is  the  farmer's  convenience, 
that  he  may  not  be  taken  by  surprize:  it  should  therefore  be 
reasonable,  and  a  parol  notice  at  the  time  of  settling,  that  **  for 
**  the  time  to  come,"  plainti£P  would  require  tithes  in  kind,  was 
held  sufficient,  where  half  a  year  would  elapse  before  they  would 
again  be  payable.  (2)  A  general  allegation  in  an  answer,  **  that 
*'  defendants  could  not  be  affected  by  the  notice  in  any  way," 
is  not  sufficient  intimation  to  plaintiff,  that  defendant  intended  to 
rely  on  the  insufficiency  of  Uie  notice.  (S)  An  agreement  with 
the  agent  of  the  proprietor  of  tithes  will  bind  the  principal.  (4) 
The  parishioner  who  has  compounded  with  the  parson  one  year 
for  his  tithes,  and  has  not  determined  the  composition,  cannot 
set  up  as  a  defence  to  an  action  for  the  next  year's  composition 
money,  that  the  plaintiff  is  simoniacus.  (5) 

In  ejectment  against  lessee  of  tithes,  for  holding  over  afler 

Knighilevt  7  T.  Bep.  63.  See  the  old  Decisions,  Bweamer  v.  Thomtonf 
Hardr.  ft.  202.  per  Price  B.  Bunb.  R.  15. 

(6)  Hevoit  V.  Adams,  7  Bro.  P.  C.  64.  Atkins  v.  Lord  JViUoughb^, 
2  Anstr.  R.  397.  S.  P. 

(7)  Doe,  dem.  Harrop  v.  Green,  4  Esp.  N.  P.  C.  199.  7  T.  R.  63« 

(8)  Cox  V.  Brain,  8  taunt.  R.  95. 

^9)  Bou)erv.  Major,  1  Brad.  Sf  Bing.  R.  4.  3  Moore* s  R.  216.  (over- 
rulmg  the  case  of  Kensington,  2  Rayner  on  Tithes,  996.)  Leech  v. 
Bailey,  6  Pri.R.  510,511.  Throgmorton  v.  Whelpdale,  BuU.N.P. 
96.  a.^ 

(1)  lb. 

(2)  Leech  v.  Bailey,  6  Pri.  R.510,  511. 

(3)  Bennett  v.  Neale  and  Others,  Wightw.  R.  S24f. 

(4)  Chave  v.  Calmel,  S  Burr.  R.  1673. 

(5)  Brooksby  v.  WiUts,  6  Taunt.  333.  2  Marsh.  38.  S.  C. 


expiraticm  of  a  notice  to  quit,  some  evidence  must  be  givesi  to 
shew  that  he  did  not  mean  to  quit  the  possession :  as,  by  his 
declaration  to  that  e£Pect,  or  even  his  silence  when  questioned 
about  it :  or»  as  it  seems,  by  shewing  that  the  defendant  (who 
claimed  by  assignment  from  the  original  lessee)  had  entered  into 
the  irule  to  defend  as  landlord.  (6) 
r^^'^^P^'       All  compositions  of  this  kind  are  determinable  by  the  incum- 
Q^g^le  1^  bent's  death,  and  no  notice  therefore  can  be  necessary  on  the 
dMthof  in-  part  of  the  successor.     But  where  the  successor  adopts  the  com- 
^how'     P<>si^oi^9  ^^^^  i^  ^iU  amount  to  a  confirmation,  so  fer  as  to  oblige 
appordoned  "^^  ^  fO^^  uotice  of  his  renouncing  it,  which  must  be  the  regular 
if  continued  notice  above  specified*  (7)    The  analogy  to  the  case  of  landlord 
bymiccM.    ^j^^  tenant  already  acted  upon,  as  to  notice  of  detannining  a 
"^'-^  composition  was  continued  by  Sir  Thomas  Plumer,  when  vice-chan- 

cellor, in  a  case  where,  fi*om  the  successor  continuing  the  same 
composition,  it  became  a  question  what  proportion  of  the  com- 
position, and  with  reference  to  what  rate,  the  executors  of  the  last 
incumbent  were  entitled  to  receive  it:  and  in  which  it  was 
held,  that  it  was  to  be  paid  to  th^n  pro  ratdj  according  to  the 
time  eli^sed  since  the  last  payment  before  the  death.  (8)  But  in  a 
former  case  in  K.  B.,  it  was  held  that  if  the  successor  continued 
to  receive  the  next  payment  after  the  death  of  his  predecessor, 
he  can  only  be  accountable  to  the  executors  for  such  a  portion 
as  the  value  of  the  tithes,  if  paid  in  kind,  accruing  due  between 
the  last  composition  received  by  the  late  incumbent  and  his  death 
would  have  amounted  to,  and  not  pro  rata  as  above.  (9)] 
Must  iM  5.  The  modus  must  be  something  for  the  benefit  and  interest 

lometfaing  ^f  ^1,^  parson,  [and  not  for  the  emolument  of  third  persons  only(  1 ) : 
aon*i  b^  ^^^  therefore  repairing  the  church  and  not  the  chancel ;  imme- 
at.  morial  payment  of  5s»  to  the  parish  clerk,  where  it  was  not  shewn 

that  it  was  incumbent  on  the  parson  to  find  the  clerk  (2),  a  pre- 
scription of  having  found  straw  for  the  body  of  the  church  in 
discharge  of  tithe  hay  (3) ;  of  having  time  out  of  mind  repaired 
the  church  in  discharge  of  the  payment  of  all  tithes  (4);  or  find- 
ing a  rope  for  a  bell ;  or  paying  a  quit  rent  to  the  lord  of  the 

(6)  DoCf  dem.  Brierley  v.  Palmer ^  16  Eastf  R.  53- 

(7)  Broxvn  y.  Barlow^  Gtrnn.  1001.  JDo^i  dem»  Martin  v.  Watts^ 
2Esp.  C.N.  P.  501. 

(8)  AynsUyv.  IVordsworth,  2  Ves.  Sf  Bea.  R.  S31,  (1813.)  Anon. 
Bunb.  294.  See  Paget  v.  Gee,  Amhl.  198.  Vernon  v.  Vernon,  2  Bro. 
C.  C.  659.  Hawkins  v.  Kelly,  8  Ves.  308.  Whitfield  y.  Pindar,  cited  i6. 

(9)  WiUiams  v.  P<meU,  10  East,  269.  {Nov.  10. 1808.)  And  see  in- 
fra,  551. 

(1)  1  J?o//.  i4*.  649.  Portingery.  Johnson,  GTOm.286. 

(2)  Savel  v.  Wood,  Cro.  EL  71.  Moor,  R.  908.  1  Leon.  94. 
"^             (3)  Scory  v.  Baber,  Gwm.  163. 

(4)  1  Rol.  Abr.  649. 
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manor  (5),  when  urged  as  dischargee  from  tithes  in  kind,  have 
all  been  held  invalid  moduses*  But  if  the  parson  had  been 
bound  by  custom  to  find  the  clerk,  or  had  the  straw  been  pro- 
cured and  laid  in  the  chancel  instead  of  the  body  of  the  church, 
the  prescription  might  have  been  good,  as  beneficial  to  the  parson. 
Tlius,]  therefore,  the  finding  straw  for  the  body  of  the  church, 
the  finding  a  rope  for  a  bell,  the  paying  five  shillings  to  the  parish 
clerk,  the  paying  a  quit  rent  to  the  lord  of  the  manor,  when 
these  have  been  urged  as  dicharges  from  tithes  in  kind,  the 
moduses  have  been  held  not  to  be  good.     Deg*  p.  2.  c.  16. 

It  is  a  good  modus  to  be  discharged,  for  that  he  hath  used 
time  out  of  mind  to  employ  the  profits  for  the  reparation  of  the 
chancel;  for  the  parson  hath  a  benefit  by  this.     1  RolVs  Abr.  650. 

[A  custom,  that  the  landowner  should  take  the  best  out  of 
every  ten  lambs,  and  the  tithe  owner  the  next  best,  is  invalid, 
Bickardsj  C.  B.  saying,  ^^  This  is  not  a  modus:  it  is,.if  any  thing, 
^^  a  manner  of  paying  tithes  in  kind;  for  it  proposes  to  the  parson 
*^  to  take  one  in  ten ;  but  it  is  a  departure  from  the  usual  mode 
'^  of  rendering  tithes :  It  is  not  more  beneficial  to  him ;  on  the 
<^  contrary  there  is  no  consideration  for  the  custom  moving  to  the 
*<  tithe  owner,  nor  is  there  any  provision  made  under  the  custom, 
*<  as  stated,  for  any  lambs  under  or  above  ten."  (6) 

But  where  the  farmer  does  more  than  the  law  compels  him, 
the  law  oflen  gives  him  the  privilege  of  paying  less :  and  whether 
there  has  been  a  Uttle  more  advantage  on  one  side  or  on  the 
other  is  immaterial.  (7)  It  is  enough  that  there  is  a  consideration 
for  the  deduction,  and  the  exact  quid  pro  quo  in  these  com- 
pensations will  not  be  nicely  balanced.] 

6.  The  modus  must  not  ,be  one  tithe  paid  in  consideration  of  JJ"«* "« 
another;  as,  it  must  not  be  to  pay  tithes  of  other  kinds,  to  be  titi»in Heu 
discharged  of  tithes  for  dry  cattle;  it  must  not  be  so  much  for  of  tnocher. 
eve^cow  and  calf,  for  the  tithe  of  herbaee.    Deg.p.  2.  c.  16. 

[Thus  a  payment  of  the  tenth  sheaf  of  com,  the  tenth  cock  of 
hay,  the  tenth  fleece  of  wool,  the  seventh  calf,  and  the  parson  to  pay 
1^^ ;  and  the  eighth  calf,  if  he  had  eight,  and  the  parson  to  pay  Id. 
et  sic  usque  ad  decern :  and  if  he  had  under  seven  to  pay  only  id. 
for  every  one,  and  so  after  that  rate  for  lambs  and  colts ;  and 
that  it  was  in  satisfaction  for  all  tithes  qfcortij  hay^  and  cattle  (8), 
\d.  for  every  milch  cow  by  the  year,  and  yu  for  every  other 
cow  per  ann^j  in  recompence  and  discharge  of  all  tithes  of  cows, 
oxen,  steers,  and  calves;  Id  for  every  mare,  in  discharge  of  all 

(5)  Gibs.  Cod.  674. 

(6)  HaU.y.  Maltby^  6  Pri.  R,  255.  Layng  v.  Yarhorough^  4  Pri. 
R.  383. 

(7)  Cockhume  v.  Hughes  and  others^  3  Pn.  R*  428. 

(8)  Ingoldshy  v.  Johnson^  Cro.  EU  786. 


tithes  of  hones,  mares,  and  colts  (9) ;  Id.  for  every  mildi  coir, 
in  satis&ction  for  tithe  of  milch  kine  and  beasts  agisted(] ) ;  1^ 
for  every  cow  having  a  calf,  up  to  five  cows ;  Is*  W.  for  five  cows 
having  calves :  2s.  6d.  for  six  cows  having  calves ;  2s.  Bd.  for  10 
cows  having  calves:  Id.  for  every  cow  having  no  calf;  Id.  for 
every  milch  cow :  in  satisfaction  c^  all  the  tithes  of  cows,  calves, 
and  herbage,  and  pasture  of  thdr  lands  within  the  piurish.  (2) 
A  modus  to  pay  a  whole  week's  meal  on  a  certun  day,  and  on 
every  ninth  and  tenth  night  and  morning  after,  till  a  young  lamb 
veaned  be  heard  to  bleat,  inlieuof  titheof  milk(d):  faiaveteen  all 
held  void  moduses,  upon  the  principle,  that  a  payment  of  one 
species  of  tithe  can  be  no  discharge  for  the  payment  of  another. 
But  though  a  payment  of  one  species  of  tithe  in  discharge  of 
another  is  bad,  a  payment  of  one  species  of  tithe  in  discharge  of 
the  land  may  be  good.  (4)] 

E.  1729.  Fox  and  others  v.  jfyde  and  others.  A  bill  was 
brought  in  chancery,  to  establish  a  modus,  in  favour  of  the  in- 
habits of  the  parish  of  Sturton  in  Nottinghamshire.  The  modus 
was,  in  consideration  that  after  the  grass  was  cut  the  parishioner 
at  his  own  costs  and  charges  did  make  the  tithe  grass  into  hay, 
bv  strowing  the  grass  on  the  ground  (which  is  called  tedding  of 
it),  and  afterwards  gathering  it  into  week  and  windrows ;  there- 
fore the  persons  that  inhabited  within  this  parish  (which  parish 
appeared  to  be  the  greatest  part  thereof  meadow  land)  were  to 
pay  no  tithes  for  the  herbage  of  dry  and  unprofitable  cattle.  But 
though  it  was  proved  in  the  cause,  that  the  parishioners  time  out 
of  mmd  had  paid  no  tithe  of  this  herbage,  yet  there  was  no 
evidence  that  this  excuse  for  not  paying  tiUies  of  herbage  was  in 
consideration  of  the  parishioners  makbg  the  tithe  grass  into 
hay.  On  the  other  hand  it  was  proved,  that  foreigners  living 
out  of  the  parish  made  the  tithe  grass  into  hay  as  wdl  as  the  in- 
habitants, and  yet  paid  tithe  herbage.  And  it  was  proved  by  the 
plaintiffs,  that  the  grass  was  tedded  and  spread,  and  not  divided 
into  heaps  or  cocks,  until  the  same  was  made  into  hay.  By  ISng 
[  44S  ]  lord  chancellor :  1.  This  may  be  a  good  custom  or  modus,  to 
excuse  the  occupier  of  the  same  land  wherein  the  petitioner 
made  the  grass  into  hav,  from  paying  tithes  for  the  after  herbage ; 
but  it  can  be  no  gooa  modus,  to  excuse  the  herbage  tithe  of 
other  land :  for  at  that  rate  a  man  might  mow  and  make  into 


(9)  Grysman  v.  Leioes^  Cro.  EL  446. 

(1)  Sherington  v.  Fleettjoood^  Cro.  EL  475. 

(2)  Morton  y.  Briggs,  Gum.  561.  2Lutx».  R.1027. 

(3)  HiU  V.  Vaux,  2  Salk.  R.  656.  I  Ld.  Raym.  358.  Carth.  R.  461. 

(4)  Cower  Y.  Andrensf  Hob.R.H.    Ybrifc  (Archbishop)  v.J^eio- 
castle  (D^ke),  G«w«.583.  5att.656.  Sharpe  r.  Sharpep  NoysR.U8. 


bay  only  a  small  parcel  of  ground,  contsuning  a  quarter  or  half 
an  acre  of  land,  and  by  this  means  be  excused  from  the  tith^ 
herbage  of  a  hundred  head  of  cattle.  2,  It  seems  to  be  a  ma- 
terial objection  against  this  custom,  that  foreigners  living  out  of 
the  parish,  thou^  they  have  no  privilege  of  being  tithe  free  as  to 
their  herbage,  yet  have  made  the  tithe  grass  into  hay ;  which 
looks  as  if  it  was  the  usage  of  that  parish,  for  the  parishioners  to 
make  their  grass  into  hay  of  course.  S.  It  seems  material  what 
some  of  the  witnesses  have  proved,  that  in  this  parish  the  pa- 
rishioners, when  they  cut  down  the  grass,  did  not  divide  it  into 
ten  parts,  until  such  time  as  they  had  made  it  into  hay :  for,  of  con- 
sequence, the  parson  could  not  have  anv  opportunity  of  making 
his  tithe  grass  into  hay  himself.  And  the  bill  was  ordered  to  be 
dismissed  with  costs ;  but  without  prejudice  as  to  any  litigation 
that  may  be  made  touching  the  same  at  law.  2  P.  Will.  522. 
[and  Fitzgib.  52.] 

7.  It  must  also  be  something  in  its  kind  different  from  the  Mus^be 
thing  that  is  due  (5) ;  and  therefore  a  load  of  hay  in  lieu  of  tithe  ^j^^'!^^'' 
hay,  or  certain  sheaves  of  com  for  all  tithes  of  com,  is  not  a  sood  ^  ^^^ 
prescription  (6) :  but  it  hath  been  said,  that  thb  holds  only  in  that  is  dud 


(5)  Berd  v.  AdamSi  Moor.  R.  278.  Unless  pavable  in  another  man- 
ner, so  that  the  parson  has  benefit  thereby.  Hill  v.  Vaux,  2  Salk.  656^ 
1  Ld.  Raym.  358.  Carth.  461.  See  infra. 

(6)  For  no  parson  would  bond  fide  make  a  composition  to  receive  less 
than  his  due  in  the  same  species  of  tithe ;  and  therefore  the  law  will 
not  suppose  it  possible  for  such  composition  to  have  existed.  Thus 
a  modus  to  take  a  part  of  the  tithes  for  the  whole  has  been  always 
held  a  void  custom.  Havter  v.  Stapleton,  2  Atk.  R.  1 38. 

Thus  \d,  for  every  much  cow  will  discharge  the  tithe  of  ini&^kine, 
but  not  of  barren  cattle ;  for  tithe  is  due  of  both.  Grysman  v.  LeweSf 
Cro.  EL  446.  So  a  modus  of  every  tenth  meal  of  milk  during  cer- 
tain months  in  the  year,  in  kind,  in  lieu  of  all  the  tithe  milk  of  the 
year.  BrinkUm  v.  EdmundSf  Bunb.  307. ;  tenth  shock  of  com  for  all 
:cora ;  load  of  hay  in  lieu  of  all  tithe  hay.  2  Leon.  70. ;  certain  sheaves 
of  corn  for  tithe  of  the  whole  corn ;  1  Roll.  Ab.  651.  Gibs.  Cod.  675. 
are  all  void :  for  the  law  does  not  consider  it  possible  that  a  parson 
would  bond  fide  have  entered  into  a  composition  to  receive  less  than 
his  due  in  the  same  species  of  tithe.  Thus  it  is  evident  a  modus  to 
take  a  part  for  the  whole  must  ever  be  held  a  void  custom.  Hayter 
V.  SlapCetony  2  Atk.  R.  138.  So  a  modus  in  consideration  of  paying 
the  tenth  of  all  the  lambs  dropped  in  the  parish,  to  be  discharged  of 
tithe  for  lambs  fed  there,  is  bad.  A  custom  for  any  parishioner  who 
should  feed  his  sheep  widi  his  erass  till  June  and  August,  to  mow  hiid 
coarse  grass  without  paying  tithe  fbjr  it,  is  bad.  Selby  v.  Clarke^  ILd* 
JRaym.  677.  But  this  rule  only  applies  where  things  are  payfd>le  of 
^common  right,  and  not  to  things  whereof  tithe  is  only  payable  by 
custom,  as  fish,  or  cheese.    See  next  note. 


4*3  a  QCitbfil 

case  the  things  are  de  jure  titbeable^  and  not  by  custom  only. 
Deg.  p.  2.  c.  2.  (7) 

M*  S  An.  In  the  exchequer :  AreAbishcp  of  York  against  the 
Duke  of  Newcastle.  The  prescription  was»  to  pay  ten  fleeces  of 
wool  and  two  lambs  in  lieu  of  all  tithes.  And  Price  and  Bury 
barons  were  of  opinion  that  this  was  an  ill  modus :  because  it 
is  one  species  of  tithe  for  another;  and  there  is  great  uncertainty, 
for  one  fleece  may  be  twice  as  big,  and  three  times  the  value  of 
another.  But  Ward  chief  baron  and  Smith  baron  were  of  the 
contrary  opinion ;  for  that  a  modus  is  nothing  but  a  real  com- 
position for  or  in  lieu  of  tithes ;  or  an  annual  profit  certain  and 
pennanoit :  and  they  held,  that  the  payment  of  any  one  chattel 
for  tithe  was  or  might  be  a  good  modus  as  well  as  money ;  fi^r 
why  might  not  the  parson  originally  agree  to  take  ten  fleeces  for 
his  tithe,  as  well  as  a  penny  r  They  admitted  diat  payment  of 
tithe  of  one  species,  or  payment  of  a  modus  for  one  species  of 
tithe,  could  not  be  a  discharge  as  to  another  species :  but  they 
held,  that  this  was  not  a  payment  of  tithe,  nor  a  payment  for  a 
species  of  tithe ;  because  it  was  to  be  paid  at  all  events,  whether 
C  ^^^  3  there  be  sheep  or  no;  and  they  denied  the  case  of  1  BMsAbr.  651. 
and  held  it  no  more  uncertain  thantopay  a  modus  of  ten  cheeses, 
which  may  differ  vastly  both  in  nature,  quantity,  and  value ;  and 
it  tends  to  the  disquiet  of  the  country,  to  break  in  upon  customs 
and  usages,  and  it  ought  not  to  be  done,  but  on  plain  and  manifest 
reason*     2&ztt656.  GwnuS^S. 

T.  9  6.  MasoTij  rector  of  Luggershall  in  Bucks  v.  HoUon. 
The  defendant  insisted,  that  a  small  meadow  had  been  always 
enjoyed  by  the  rector,  in  lieu  of  the  tithe  hay  of  another  very 
large  one.  It  appeared  that  the  first  bore,  one  year  with  an- 
other, about  four  loads  of  hay,  the  other  about  150.  The  court 
said,  it  could  never  be  supposed,  that  any  men  in  their  wits 
would  agree,  to  take  four  loads  instead  of  15*  And  the  modus 
was  set  aside  as  unreasonable. 

[This  rule  does  not  apply  where,  though  the  compensation  is 
of  the  same  nature  with  the  thing  compounded  for,  the  tithe  is 
rendered  in  an  ameliorated  or  ulterior  state.  Thus  a  modus 
of  every  tenth  da3r's  cheese  for  twenty  weeks  from  Holyrood 
day,  in  lieu  of  tithe  of  milk,  is  good  comm.  semb.  (8)  A  mo- 
dus, whereby  in  consideration  that  the  parishioner  made  the 
grass  growing  in  a  particular  place,  and  tnen  paid  the  tithe,  by 

way  of  discharge  tor  the  payment  of  the  balks  or  hades :  (9) 

•.■^— — —     I  11   ■      »■■   I       I      ■         I      I     « III I.I      I 

(7)  Thus  per  cur.  in  Sheppard  v.  Penrose^  1  Iav.  Rep,  179.  tithes 
of  fish  are  not  due  without  custom,  for  which  reason  a  custom  to  pay 
less  than  a  tenth  part  may  be  good ;  so  of  cheese,  for  that  comes  by 
labour.     Austin  v.  Lucas f  Cro,  El,  609. 

(8)  IVake  V.  Rom,  1793.  1  Anstr.  R.  295. 

(9)  Wood  Y.  Symont,  Hcil.  R.  U7. 
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or  that  he  has  cut,  dried,  and  shocked  the  corn,  in  lieu  of  the 
payment  of  tithe  hay  the  following  year;  were  held  good  moduses. 
So  where  an  immemorial  custom  was  shewn  for  the  rector  to  take 
the  eleventh  shock  of  wheat,  consisting  of  six  or  nine  sheaves,  which 
the  farmer  used  to  put  into  shocks,  and  in  case  of  bad  weather  to 
open  them  to  dry ;  it  was  held,  that  the  tithe  wheat,  which  is  at 
common  law  titheable  in  the  sheaf  [  1 ),  was  uniformly  advanced  to 
a  further  stage  of  labour  by  being  put  into  shocks,  by  which  it 
was  better  protected  from  the  weather;  which,  as  a  benefit  to  the 
rector  acquired  by  the  additional  labour  of  the  farmer,  after  the 
corn  was  titheable,  constituted  a  good  consideration  for  rendering 
the  eleventh  instead  of  the  tenth  shock  of  wheat.  The  same  custom 
was  found  as  to  barley,  oats,  peas,  and  vetches ;  but  the  barley 
and  oats,  being  merely  put  into  cocks,  and  not  titheable  till  then, 
the  occasional  opening  them  in  the  accidental  event  of  wet  wea- 
ther did  not  amount  to  an  equivalent  for  the  deduction  claimed* 
The  mere  labour  of  ventilation  was  too  uncertain  and  minute  to 
warrant  departure  from  the  common-law  right.  It  was  a  matter 
of  accident  whether  any  thing  beyond  what  was  required  by  the 
common  law  would  be  done ;  and  the  mere  probability  of  extra 
trouble  is  not  a  sufficient  consideration  to  warrant  the  custom. 
As  to  the  peas  and  vetches,  there  was  no  evidence  of  the  opening 
them  again,  which  would  indeed  have  injured  them  by  the 
shaking.  {2)  ^ 

The  legality,  however,  of  commuting  the  tithes  of  one  species 
of  titheable  matter  by  render  of  another,  or  by  service  and  labour 
connected  J  as  render  of  the  tenth  river  or  rider  of  com^  in  lieu  of 
the  tithes  of  com  and  hay^  has  been  questioned.  (3)] 

8.  Every  modus  must  be  certain  [and  incapable  of  variation  Must  be 
at  the  will  of  the  tithe  owner  or  occupier  (4)] ;  and  if  it  is  un-  r^j"/^^ 
certain,  no  length  of  time  will  make  it  good.    TTius  a  prescription  en^  to^de-" 
to  pay  a  penny,  or  thereabouts,  for  every  acre  of  arable  land,  is  scnption. 
void  for  the  uncertainty.  (5)    [A  payment  of  diflPerent  sums  will  ^  •^'^» 
prove  it  to  be  no  modus;  that  is,  no  original  real  composition,  ccrt'aintyas 
because  that  must  have  been  one  and  the  same  from  its  first  origin  to  dura-^ 
to  the  present  time.  (6)     The  rule  of  law  is,  that  a  modus  ought  '*^'J 
to  be  as  certain  as  the  duty  which  is  destroyed  by  it  (7)    Thus  a 
modus  cannot  be  laid  in  the  alternative,  and  it  is  still  more  ob- 

(1)  Knight  V.  HaUey,  7  T.  R.  93.     See  2  Taunt.  58.    Shallcross  v. 
JPoto/e,  IS  Easty  261. 

(2)  Smyth  v.  Sambrooh,  \M.8^  Sel.  m.  74. 

(3)  Legh  V.  Glegg,  8  Pri.  R.  492. 

(4)  Baudink  v.  Bushel,  1  Keb.  602.  Mirehouse  on  Tithes ,  2d  edA70. 

(5)  Chapman  v.  Monson^  2  P.  Wms.  572. 

(6)  2  BLa.  Comm.  29,  30, 

(7)  Hardcastle  v.  Smithson^  3  Atk.  245.  (and  see  infra,  10.) 
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jectionable  in  pleading  a  composition.  (8)  An  agreement  to  accept 
a  reasonable  composition,  not  exceeding  S5«  Qd^  an  acre,  is  bad  for 
uncertainty ;  and  an  agreement  with  a  landlord  to  accept  a  com- 
position from  his  tenant  is  not  binding.  (9)] 

Thus  in  the  case  of  Blacked  and  Finney^  71  1725:  On  a  bill  to 
establish  a  modus,  payable  on  or  about  the  twenty^fih  day  of 
April  yearly ;  it  was  objected  to  the  uncertainty  of  the  time  of 
payment :  And  the  court  allowed  the  objection,  but  gave  the  plain- 
tiff liberty  to  amend,  upon  paying  the  costs  of  the  day.  Bunb.  198. 

So  also,  a  modus  to  pay  four  shillings  for  eoery  dajfs  ploughing 
qfvoheatj  and  tax)  shillingsjbr  every  dajfs  ploughing  cfharley^  hath 
£  ^45  ]    been  adjudged  to  be  ill ;  it  being  uncertain  how  much  every  day's 
ploughing  was.    2  P.  Will.  462.  2  Salk.  657.  (/) 

So,  in  the  case  of  Bean^  vicar  of  Lydd  in  Kent,  T.  12  Jin. 
The  defendant  insisted  on  a  custom  to  pay  one  shilling  in  the 
pound  according  to  the  rent,  vshen  their  land  was  let  to  theJuU  value^ 
or  at  rack  rent;  when  it  was  not  let,  or  let  and  a  fine  taken^  then 
according  to  the  value.  After  a  fiili  debate  on  both  sides,  it  was 
decreed  to  be  a  void  modus.  This  decree  was  cited  1  Geo.  in 
the  case  of  Shapter^  vicar  of  St.  Goram  in  Cornwall,  v.  MitcheUj 
and  allowed  of  for  this  reason,  that  it  exposes  the  parson  to  be 
greatly  imposed  on,  who  cannot  know  what  rent  is  reserved,  nor 
what  fine  is  taken ;  and  as  to  the  value  of  the  land,  that  is  still 
more  uncertain.   \Byne  v.  Dodderidge^  2  LordRaym.  696.  S-  P.] 

M.  1 1  G.  Webber  and  Taylor.  A  bill  was  brought  to  establish 
a  modus ;  which  was  laid  thus :  For  payment  of  such  a  sum  of 
money y  while  the  lands  are  in  the  hands  of  the  proprietors ;  but  if  in 
the  hands  of  any  other  person^  to  pay  tithes  in  kind^  or  the  money ^^ 
at  the  election  of  the  parson.  Lord  chancellor  King  said,  that  he 
would  never  establish  a  modus  against  a  parson  without  a  trial  at 
law,  if  he  desires  it;  but  this  modus  is  clearly  ill,  for  a  modus 
cannot  be  desultory.     Gu.  Cha.  King,  52.  (1) 

■-j^i  —  -  -  ■     ■    -^_    ■   . HI  r   ■  ,11  I        J  

(8)  Leech  v.  Bailey,  6  Pri.  R.  508. 

(9)  Brewer  v.  HiUy  2  Ansir.  413. 

{£)  No  such  matter  is  mentioned  in  either  of  these  books,  as  is 
observed  in  Rayner,  Introd.xlui.  But  the  case  alluded  to  by  the 
author  is  Took  v.  Ledgeird,  1  Keb.  61 2.,  where  a  prohibition  was  re* 
fused  on  the  suggestion  of  the  modus  here  mentioned ;  but  it  was  8aid» 
that  if  the  modus  had  been  so  much  for  every  day^  voork,  toith  an  aver^ 
ment  that  it  ivas  certainly  known,  and  hoxv  much  it  contained,  it  would 
have  had  sufficient  certainty. 

(1)  The  following  moduses  have  been  deemed  void  in  law  for  Un- 
certainty with  reference  to  description  : — A  modus  to  pay  a  tithe-penny, 
or  a  penny  per  ann,,  or  thereabouts,  for  every  acre  of  land.  Chapman  v. 
Monson,  2  P.  Wms.  572,  A  payment  of  \s.  in  the  pound  on  the  yearly 
rent  of  rack-rented  farms.  Bean  v.  Lee,  Gtom.  609.  Harrison  v.  Sharp, 
Bunb.  174?.  2  Wood's  Dec.  224.    So  of  a  payment  of  2s.  in  the  pound 


But  in  the  ease  of  Chapman  and  Momon^  H.  1 73d :  A  moduli 
that  every  occupier  of  land  within  the  parish^  living  out  of  the  parish. 


on  the  true  improved  yearly  rent  or  value  of  the  land,  or  a  proportion 
of  the  true  improved  yearly  value  :  it  might  be  certain  enough  for  a 
tenure  or  a  contract ;  yet  it  is  not  so  certain  that  in  consideration  of 
it  the  court  would  adjudge  that  the  parson  ought  to  be  barred  of  his 
tithes  in  kind.    Startup  v.  Dodderidge,  Ld.  Raym.  1058.    2  SalL  657. 
1 1  Mod.  60.    Thus  a  modus  of  Sal  claimed  by  the  occupier  of  every 
oxgang  qflandy  which  oxgang  was  said  to  contam  16,  or  about  18  acres 
of  arable,  meadow,  and  pasture  land,  in  lieu  of  the  tithe  of  hay  arising 
on  the  said  oxgang^  was  set  aside  for  uncertainty.     An  oxgang  itself 
is  indeed  hardly  a  certain  term :  it  will  contain  a  quantity  of  land, 
more  or  less,  according  to  its  quality,  in  different  parts  of  tne  parish ; 
and  in  this  case  there  was  no  specification  of  proportions.   C.  B.  Eyre 
observed,  that  by  the  fluctuation  of  lands  in  this  parish  it  may  happen 
that  the  arable  may  be  occupied  separate  from  the  meadow  or  pasture : 
as,  for  instance,  suppose  the  number  of  acres  in  this  parish  would  make 
100  oxgangs  at  16  acres  each,  and  that  each  consisted  of  meadow,  pas- 
ture, and  arable  land,  there  would  be  then  100  three-pences  to  the  vi- 
car in  satisfaction  of  his  tithe  for  the  meadow.    But  suppose  one  half  of 
these  oxgangs  to  have  no  meadow,  and  the  whole  meadow  to  be  distri- 
buted among  the  other  50 :  in  that  case  the  vicar  would  have  but  Sd, 
for  every  oxgang  containing  meadow ;  and  therefore  but  50  three- 
pences. Markham  v.  Laycocky  Gwm.  1339. ;  better  stated  in  Mirehouse^ 
166.  In  like  manner,  ltd.  by  each  occupier  having  lands  cultivated  by  the 
plough  tvith  three  or  more  horses,  usually  called  a  plough,  in  lieu  qfaU 
small  tithes  of  such  lands  so  cultivated,  where  there  was  no  averment 
of  what  quantity  of  land  a  plough  consisted,  has  been  held  void. 
Blackburn  v.  Jepson,  17  Ves.  477.     Again,  a  payment  of  a  f other  of 
hay  (1.  e.  as  much  as  two  oxen  and  two  horses  could  draw)  in  lieu  of 
all  tithe  hay,  was  set  aside ;  as  the  quantity  of  hay  depends  on  the 
condition  of  the  soil,  the  weather,  the  goodness  of  the  oxen  and 
horses,  and  the  will  of  the  occupiers,  all  uncertain.  Fentvick  v.  Lamb, 
Gwm,  869.     A  modus  of  4^.  payable  at  Easter,  in  lieu  of  tithe  hay  of 
a  farm,  it  not  being  settled  of  what  a  farm  consists  {BurxveU  v.  Coates, 
JBunb.  129.) ;  of  a  meadow  called  the  parson's  meadow,  and  the  enjoy- 
ment of  several  beast  grasses  by  the  tithe  owner  and  his  predecessors, 
in  lieu  of  tithes  (Buck  v.  Stone,  Gtvm.  649.) ;  of  Irf.  per  cow  for  milch 
cows  summered  on  lands  within  a  parish  (Rumney  v.  Beale,  1  Dan. 
R.  35.) ;  to  carry  a  cart  load  ^which  as  it  may  be  drawn  by  two  or  ten 
horses  must  ever  be  variable)   of  peat  and  turf  to  the  parsonage 
house,  in  full  discharge  of  all  tithe  of  hemp,  flax,  and  hay  {Ttdly  v. 
Kilner,  Bunb.  126.) ;  were  held  bad  for  uncertainty.     The  like  of  a 
modus  for  tithe  of  hops,  that  if  the  parson  send  a  servant  to  puU  some 
of  them,  he  shalkhave  the  tithe,  Stedman  v.  Lye,  1  Ld»  Raym,  504. 

So  a  modus  of  5tk.Jbr  every  10  calves,  tohere  there  happens  to  be  10, 
and  2s.  Sd.Jbr  every  dy  in  lieu  of  the  tithe  of  such  calves,  and  also  of 
the  tithe  milk  of  the  cotws  belonging  to  them,  called  renew  cows,  or 
cows  having  had  each  a  ealf  within  the  year,  preceded  by  a  modus  of 
l^.Jbr  every  coiu  called  a  ttenexjo  covj,  in  lieu  of  the  tithe  of  her  milk  ;  is 
bad,  on  the  ground  of  inconsistency,  as  well  as  that  nothing  is  said  to 
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sJiaU  pay  a  penwf  an  acre  for  all  pasture  land  within  the  parish,  but 
if  he  lives  within  the  parish,  to  pay  tithes  in  kind,  was  adjudged  to 
be  a  good  modus ;  and  this  was  said  to  be  the  less  unreasonable, 
because  the  tithes  are  given  as  a  reward  for  the  trouble  and 
care  which  the  parson  takes  of  the  souls  of  his  parishioners,  in 
which  case  the  labourer  is  worthy  of  his  hire :  but  then,  as  the 
parson  is  not  bound  to  go  out  of  his  parish  to  visit  those  who  only 
occupy  land  within  the  parish,  so  it  is  but  reasonable  that  they 
who  have  not  the  benefit  of  the  parson's  care  should  answer  the 
less  duty  to  him.     2  P.  Will.  565.  \Fitzgib.  119.  and  Barnard. 
B.  R.  292.  Moseley,  266.] 
r  **6  ]        In  the  case  of  Hardcastle  against  Smithson  and  Slater,  July, 
1745:  a  bill  was  brought  by  the  plaintiff,  as  impropriator  of  the 
rectory  of  Coverham  in  Yorkshire,  (amongst  other  particulars,)  for 
the  tithe  of  hay.     The  defendants  insist,  that  there  are  and  for 
-time  immemorial  have  been,  several  ancient  usages  and  customs 
within  the  several  villages,  that  all  and  every  the  occupiers  of 
lands  and  tenements  therein  have  used  to  pay  yearly,  on  St,  Jameses 
day,  to  the  impropriator  of  Coverham,  certain  annual  sumsqfSOs^ 
205.,  (and  so  on,)  in  lieu  of  all  tithe  hay  yearly  happening  within  the 
lands  therein  specified :  It  was  objected,  that  this  modus  cannot  be 
good,  for  the  uncertainty ;  and  that  it  may  charge  persons  with 
the  pajmient  of  a  modus  for  tithe  hay  who  have  no  hay  to  pay 
tithe  for,  as  perscms  who  have  only  houses,  wood  land,   arable 
land,  and  the  like :  and  therefore  it  is  to  be  presumed,  that  no 
such  agreement  between  the  parson  and  parishioners  was  ever 
made.     Lord  Hardwicke  said,  if  there  were  a  violent  presump- 
tion of  this  kind,  it  might  have  weight.     But  he  thought  the  pre- 

be  paid  for  calves  up  to  5,  or  from  5  to  10,  or  from  10  upwards  to  any 
.  quantity.  Layng  y.  Yarborough^  4  Pri.  383.  So  where  the  modus  i» 
pleaded  as  a  positive  payment,  but  the  evidence  adds  a  material  qua- 
lification, as,  that  if  the  calf  or  foal  ijoas  sold  within  a  year  after  their 
being  calved^  Sfc.  more  shotda  be  payable  to  the  vicar.  Leathes  v. 
Newitt,  4  Pri.  R.  370. ;  and  see  Gum.  1321. 1250.  Again,  a  modus  of 
Is.  6d.  in  the  pounds  in  lieu  of  tithe  of  rape^seed,  when  the  same  is  sold 
in  the  seedf  is  oad ;  both  from  the  uncertainty  of  the  amount,  the  time 
when  it  may  accrue,  and  the  opportunity  it  furnishes  to  defraud. 
Layng  v.  Yarborough.  So  if  the  payment  was  regulated  by  the  poor's 
rates ;  for  this  is  evidence  of  a  general  payment  in  lieu  of  tithes  in 
kind.  Wright  v.  Souihxoood,  1  Dan,  R.  140.  And  of  this  the  vicar's 
books  are  evidence,  (WaUcer  v.  Holmany  4  Pri.  R  17L)  if  coming  horn 
the  parish  chest,  which  is  a  proper  and  legal  repository.  Parsons  v. 
Bellamy,  id.  198.  Semb.  There  are  three  legitimate  repositories  of 
such  documents  :  the  registries  of  the  bishop  and  archdeacon  of  the 
diocese,  and  the  church  chest.  Armstrong  v.  Hewitt,  4  Pri.  R.  218. 
See  Potts  y.Durant,  4i  Gum.  1406.  and  2  Pri.  ^.  2J 1. ;  and  ante,  ^er- 
tier.  Again,  a  custom  in  paying  tithe  of  wool  by  the  pound,  and  not 
by  the  fleece,  is  no  modus.  fVUson  v.  Wilkinson,  2  Stra.  782. 
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sumption  in  this  case  was  not  so  strong,  beoause  the  lands  might 
be  presumed  to  be  in  the  hands  of  one  person  at  the  time  when  the 
agreement  was  made ;  and  if  they  were  tn  the  hands  of  several 
owners,  they  might  all  probably  pay  tithe  hay,  and  therefore  might 
agree,  that  they  would  pay  so  much  for  the  tithe  of  hay,  whether 
they  should  have  tithe  hay  or  not ;  for  as  they  pay  it  at  all  adven- 
tures, they  have  the  benent  of  the  modus  when  they  have  hay,  and 
they  may  therefore  have  hay  if  they  please.  And  as  to  the  uncer- 
tainty of  the  persons  who  are  to  pay  the  modus,  as  laid  in  the  plea, 
it  is  well  enough  ;  for  in  suing  for  such  modus  it  is  not  necessary 
for  the  plaintiff  to  make  all  the  occupiers  parties  who  pay  a  joint 
modus ;  for  every  part  of  the  land  is  liable,  and  no  occupier  can  be 
discharged  till  the  whole  modus  is  paid.  And  therefore  the  ecclesi- 
astical court  would  be  justified  in  determining  that  every  occupier 
is  liable  for  the  whole,  and  for  each  other ;  and  therefore  suing 
a  part  of  the  occupiers  is  sufficient     3  AtL  245.  (2) 

(2)  The  following  moduses  have  been  established  as  good,  by  de- 
cisions in  the  courts  of  law  :  —  One  penny  for  ancient  gardens  and 
orchards.  {^Frankli/n  v.  St,  Cross  Hospital,  citing]  Perrot  v.  Markvoick, 
Bunb,  79.  IScotv.Allgoodt  1  Anstr,  R.  1 6.  S. P.  — A  like  modus  allowed, 
and  account  decreed,  for  fruit  in  modem  orchards.  Butcher  v.  Hill, 
Ambl,176.']  Seventeen  pence  for  every  cow  having  a  calf,  for  the 
tithe  of  the  milk  and  calf;  eleven  pence  for  the  tithe  of  the  milk  of 
a  milk  cow,  milked  without  a  calf;  for  every  heifer,  the  first  year  she 
has  a  calf,  thirteen  pence  for  the  milk  and  calf:  these  payable  at 
Michaelmas.  —  Eight  pence  for  every  hogshead  of  cyder,  made  of 
apples  grown  in  the  parish ;  for  hoard  apples,  one  penny  ;  for  fire- 
wood spent  on  the  farm,  one  hearth-penny ;  for  fruit,  herbs,  roots, 
and  other  garden  stuff,  a  garden-penny ;  for  a  colt,  one  penny : 
these  payable  at  Easter.  Roe  v.  the  Bishop  of  Exeter,  Bunb.  57.  — 
Eight  pence  for  a  cow,  four  pence  for  an  heifer ;  three  shillings  and 
four  pence,  payable  at  Easter,  for  every  score  of  sheep  shorn  out  of 
the  parish,  ancf  so  propoitionably  for  a  less  number  than  twenty,  or 
for  a  less  time  than  a  year,  for  their  wool  and  lambs.  Phillips  v. 
Si/mesy  Bunb.  171.  —  Two  pence  an  hogshead  for  cyder.  Roll.  Ab,  64:9. 

—  The  non-resident  occupiers  of  land  in  B.  and  W.  to  pay  on  Good 
Friday,  or  as  soon  after  as  demanded,  four  pence  an  acre  for  the 
tithe  of  hay,  and  the  herbage  of  pasture  lands  not  ploughed  or  sown  ; 
but,  if  resident,  to  pay  tithes  in  kind.  Monson  v.  Chapman,  2  P. 
H^ms.  565.  —  Four  pence  an  acre  for  high  land,  and  three  pence  an  • 
acre  for  low  land. .  Bate  v.  Hotvland,  cited  ib.  —  Twelve  pence  for 
an  acre  of  low  meadow,  and  eight  pence  for  an  acre  of  high  meadow, 
for  tithe  of  hay.  Gardiner  v.  Pole,  1  Bro.P.C.  214.  [7  id.  5.]  —  One 
penny  for  hay  for  an  ancient  messuage,  with  the  demesne  lands  there- 
unto belonging,  containing  60  acres,  &c.  —  One  pound  six  shillings 
and  eight  pence  for  an  ancient  tenement,  containing  625  acres,  for 
hay,  small  tithes,  and  Easter  offerings.     Finch  v.  Maisters,  Bunb.  161 . 

—  Nine  cart-loads  of  log-wood,  delivered  to  the  rector  by  the  lord 
of  the  manor,  for  himself  and  tenants,  in  li«u  of  all  tithes.  Woolferston 
V.  Mainxjoaring,  Bunb.  279.  —  So  .of  six   pounds  per  annum.   Pigot 
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T.  1 733.  Oibb  and  Goodman.     It  was  said  by  Pengetty  chief 
boron,  that  in  an  answer  to  a  bill  for  tithes,  it  is  not  absolutely 

V.  HeamCf  Cro.  Eliz.  559.  —  A  halfpenny  for  each  calf  in  lieu  of 
calvesi  payable  on  Wednesday  before  Easter. —  A  smoak  penny  for 
firewood,  [bumt  inthe  house]. —  An  halfpenny,  payable  on  Shear-day* 
for  the  wool  of  each  sheep  dying  between  Candlemas  and  Shear-day. 
—  Four  pence  a  month,  payable  on  Shear-day,  for  the  tithe  wool  of 
every  hundred  sheep  shorn  in  the  parish,  whicn  were  brought  in  after 
the  2d  day  of  February.  —  Three  eggs  for  every  cock  and  hen,  duck 
and  drake ;  payable  on  Wednesday  before  Easter,  in  lieu  of  tithe 
eggs,  and  chickens  and  ducks  hatched  in  the  parish.    Brinklatv  v. 
Edmonds  J  Bunb*  307.  —  Thirty  eggs  for  all  tithes  of  eggs.  1  RolTs 
Abr.  64!S.  651.  2  Satt.  656.  —  The  tenth  cheese  made  from  the  first 
of  May  until  the  last  of  August,  in  discharge  of  the  tithe  of  milk. 
Austin  V.  Lucas,  Cro.  Eliz.  609.  —  An  halfpenny  for  the  wool    of 
sheep  sold  after  shearing,  and  before  Michaelmas.  Moorcy  911.  — 
One  penny  per  head  for  sheep  brought  into  the  parish  after  Candle- 
mas, and  dipt  in  the  parish,  in  lieu  of  tithe  of  wool ;  three  pence  per 
head  for  sheep  in  the  parish  before  Candlemas,  and  carried  out  before 
shearing  time,  though  the  wool  tithe  is  not  then  actually  due.    Ellis 
V.  Sauly  1  Anst*  341*  ^-^  It  is  a  good  modus  for  an  innkeeper,  that  in 
consideration  that  he  and  all,  &c.  have  paid  tithe  hay  and  grain  grow- 
ing upon  the  land  belonging  to  the  said  inn,  and  have  paid  tithe  for 
all  their  own  cattle  feeding  upon  the  land, 'that  they  have  been  time, 
&c.  discharged  of  the  tithes  of  the  horses  of  their  guests  agisted  in 
the  said  land,  when  they  travel  by  the  said  inn ;  for  some  liave  said, 
that  this  was  but  a  personal  tithe,  and  others  have  said  that  no  tithes 
should  be  paid  for  such  agistment  by  the  common  law,  without  any  mo- 
dus. [But  see  Guilbert  v.  Eversley,  Hard.  72.35.  contraJ]  A  prohibition 
granted.     Gabel  v.  Richardsony  9  Vin.  Ab.  13.     [A  customary  pay- 
ment every  year  of  six  pence  for  every  cow  depastured  within  the 
parish,  in  ueu  of  tithe  milk  and  calves ;  one  penny  for  every  fleece  of 
wool,  in  lieu  of  tithe  wool  shorn  from  every  sheep  fed  therein  ;  two 
pence  for  eveiy  colt  foaled ;  four  pence  for  every  garden,  in  lieu  of 
garden  stuff;  four  pence  for  potatoes  tilled  in  a  ridge  in  the  field  for 
family  use,  and  not  for  sale ;  one  penny  for  any  small  quantity  of 
hemp  sown  every  year  by  every  occupier  of  lands  within  the  parish  ; 
two  pence  for  Easter  offerings  in  every  year  for  every  inhabitant  of 
sixteen  years  or  upwards ;  one  penny  for  every  pig,  and  three  half- 
pence tot .  every  goose,  where  they  did  not  amount  to  a  tithable 
number  (Boscaxioen  v.  Roberts,  3  JVood*s  Dec.  174.  Ctjom.  946.) ;    eight- 
pence  a  score,  in  lieu  of  tithe  wool,  for  sheep  wintered  in  other  parishes, 
and  brought  in  only  a  short  time  before  shearing  (but  see  IDan.R.  35.) ; 
four  pence  for  every  acre  of  grass  cut  and  made  into  hay,  in  lieu  of 
the  tithe  of  hay  (Thompsony.  Holt,  Grow.  671.  Gills  v.  Horrex,  Gtom. 
861.) ;  one  penny  for  every  foal ;  two  pence  for  every  milch  cow ;  one 
penny  for  every  heifer  that  hath  had  but  one  calf,  in  heu  of  all  milk  and 
profits  arising  by  such  cow  and  heifer,  except  the  calf  (Jenkinson  v. 
Roy  stony  1  Dan.  R.  127.);  one  pound  two  shillings  and  eight  pence 
for  hay,  small  tithes,  and  Easter  ofierings,  for  an  ancient  tenement 
eontaining  625  acres  (Finely. Maisters^  Bunb.\Ql.)'y  and  of  eight 
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neoessary  to  express  the  day  of  payment  of  a  modus  insisted  on, 
but  this  may  be  supplied  by  evidence,  so  as  to  be  a  foundation  for 
the  court  to  direct  an  issue  at  law  to  try  the  modus ;  but  in  a 
cross  bill  to  establish  a  modus,  a  day  must  be  expressly  alleged, 
otherwise  it  will  be  fatal    BurA.  328.  (d) 

And  many  moduses  have  been  set  aside,  in  regard  that  no  day  [  447  ] 
of  payment  was  set  forth  by  the  defendant.  As  in  the  case  of 
WhitehaU  and  Offletf^  T.  5  G.  Mr.  Offley  had  sued  Whitehall  in 
the  spiritual  court  for  tithes.  Whitehall  moved  for  a  prohibition, 
and  suggested  a  modus,  but  set  forth  no  day  of  payment.  For 
want  of  which  the  court  was  of  opinion  it  was  naught. 

-E.  8  G.  Goddardj  rector  of  Castle  Eaton  in  Wilts,  v.  KoAle, 
The  defendant  insisted  upon  several  moduses ;  viz.  Sd.  for  a  milk 
cow,  3d.  for  a  lamb,  Sd.  for  a  colt,  Id.  for  a  garden,  and  the  like ; 
but  they  were  all  set  aside,  in  regard  no  time  for  the  payment 
thereof  was  ascertained  by  the  defendant     ^Bunb.  105..  (m)'] 

T.  8  G.  fVood/brdf  vicar  of  Ebeshame^  alias  Ensom  in  Surrey, 
against  Crosse.  Modus,  4(L  a  cow  for  milk  and  calf,  2d.  for  a  dry 
beast,  Sd.  for  a  lamb,  and  so  on ;  but  no  day  of  payment  set  forth 
by  the  defendant:  Set  aside  for  the  same  reason. 

Penrice^  vicar  of  Dodderhill  in  Worcestershire,  versus  Dugard, 
Modus  4/.  lOs.  for  all  small  tithes  arising  on  an  estate  called 
Impney :  Set  aside,  becaiise  no  day  of  payment  was  set  forth  by 
the  derendant  in  his  answer. 

PembertoHj  vicar  of  Belchamp  St  Paul's,  in  Essex,  against 
Sparrow  and  others.  Several  moduses  set  aside  for  the  same 
reason.     IBunb.  1 05.] 

T.  9  G.  Corpus  Chrisii  v.  Vincent.,  Modus,  l^d.  for  ayoung^ 
milk  cow,  and  2d.  for  an  old  milk  cow :  Set  aside  for  the  same  rea- 
son. 

And  the  reason  these  decrees  go  upon  is,  that  tithes  in  kind 
being  a  provision  made  by  law  for  the  clergy,  which  becomes  due 
at  a  certain  determinate  time,  and  which  if  not  then  set  forth  are 
immediately  demandable,  shall  not  be  taken  from  them  by  an 

pounds  for  a  farm  of  eighty  pounds  per  annum^  in  lieu  of  tithes  (Edge 
V.  Oslandery  Gtom.5S6^;  —  have  all  oeen  adjudged  certain,  valid,  and 
good :  four-pence  for  every  cottage  and  garth  held  good ;  so  one 
penny  for  every  strip  cow;  four  pence  for  every  foal;  two  shillings 
and  sixpence  for  every  tenth  lamb,  in  lieu  of  the  tithe  of  such  ten  lambs  i 
dub.  Graham  B.  as  to  the  two  last.  Layng  v.  Yarborough,  4  Pn.  R.. 
S8S.;  but  SeUivv.  Clarke^  1  Ld.  Raym.  699.,  is  ace.  to  the  last  modus.. 

(8)  S.  P.  held  in  Bennett  v.  Treppass,  H.  1722,  4  Bro.  P,  C.  (ed. 
TondinSf)  650. 

(m)  vide  also.  PhiUips  v.  Symesy  Bunb.  178.,  where  a  modus  was  set 
aside,  because  stated  to  be  payable  at  Easter  or  othenjuise^  tuhen  the 
sheep  shaU  be  sold.  But  in  Wolferston  v.  Mantoaring^  Bunb.  280.,  a 
moaus  of  2^.  per  acre,  for  18  acres,  was  established  ajier  verdict  for 
defendant^  although  no  day  of  payment  was  set  forth,  nor  by  whom. 
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uncertain  payment  which  becomes  due  on  no  determinate  day, 
and  which  they  cannot  know  when  to  demand,  or  go  about  to  re- 
ceive, if  it  be  withheld.  Besides  that  such  an  uncertainty  lays  a 
foundation  tor  many  disputes,  as  in  the  case  of  the  death  of  an 
[  448  ]  incumbent,  where  tithes  are  paid  in  kind,  all  tithes  severed  before 
his  death  go  to  his  executor,  the  rest  to  his  successor;  but^  if  a 
modus  to  be  paid  on  no  certain  day  should  be  allowed,  no  one 
could  determine  in  that  case,  whether  it  should  go  to  the  executor 
of  the  preceding  incumbent,  or  to  the  successor. 

But  the  courts  of  late  have  not  been  so  strict,  as  to  the  limiting 
a  precise  day  of  payment  In  the  case  of  Car^^  and  BaUy  May  13, 
1 747 ;  a  bill  was  brought  for  a  subtraction  and  account  of  tithes, 
against  the  inhabitants  and  occupiers  of  Hinckley  in  Leicester- 
shire. The  defendants  insist  upon  a  contributory  modus  of  1 75. 
in  the  whole,  paid  for  the  hides,  in  lieu  and  satisfaction  of  all 
tithes :  viz.  5s,  8d.  for  the  part  of  hides  in  the  occupation  of  such  a 
person ;  45.  4fd.  for  the  part  in  the  occupation  of  another ;  and 
75.  for  the  part  in  the  occupation  of  another.  By  the  lord  chan- 
cellor Hardwicke :  Two  objections  have  been  taken  by  the  plain- 
tiff; that  it  doth  not  express  the  time  when  it  is  to  be  paid,  nor 
enumerate  the  persons  by  whom  it  is  to  be  paid.  As  to  the  first, 
in  the  court  of  exchequer,  if  a  particular  time  was  not  laid,  that 
court  formerly  would  have  over-ruled  the  modus,  and  not  gone 
into  the  merits ;  but  more  lately  they  have  very  properly  let  in  a 
greater  latitude  of  proof,  and  it  is  sufficient  if  it  is  laid  at  a  parti- 
cular time,  or  thereabouts.  But  the  second  is  what  I  lay  stress 
upon,  that  it  is  not  said  by  whom  it  is  to  be  paid :  and  I  do  not 
know  any  case  in  the  books,  or  in  experience,  where  it  is  not  al- 
*leged  to  oe  paid  by  somebody;  and  it  is  very  reasonable  it  should 
be  said  by  whom,  because  the  parson  may  then  be  sure  to  whom 
he  must  apply,  or  against  whom  he  may  have  a  remedy  for  his 
tithes,  lliis  cannot  be  supplied  by  saying,  that  in  other  parts  of 
the  answer  they  have  shewn  the  175.  have  been  paid  by  those 
persons  who  have  held  these  lands,  for  that  may  be  accidental : 
and  though  it  hath  been  said  this  court  does  not  take  customs  so 
strictly  certain  as  courts  of  law;  yet  this  court  requires  customs  to 
be  substantially  laid.  If  before  the  court  of  exchequer,  where 
cases  of  ^this  kind  are  more  frequent,  it  would  have  been  over- 
ruled at  once.  3  Atki/ns^  ^^96.  [1  Fes,  R.  3.] 

And  in  the  case  o(  Richard  vmA  Eoans,  Oct.  26,  1747;  the 
plaintiff,  as  rector,  brought  a  bill  for  pa3niient  of  tithes  in  kind : 
the  defendant,  as  owner  of  the  farm,  brought  a  cross  bUl  for 
establishing  a  customary  payment  of  7/.  a  year,  in  lieu  and  satis- 
faction thereof.  For  the  plaintiff  it  was  insisted,  that  this  modus 
is  neither  well  laid  nor  proved,  nor  is  the  day  of  pajonent  cer- 
[  44,9  }  tainly  specified ;  for  want  of  which  a  modus  was  held  not  good 
in  point  of  law  in  the  exchequer,  T,  5  G.,  because  the  time  of  pay- 
ment of  a  modus  ought  to  be  as  certain  of  the  tithes,  in  place  of 


which  it  is  substituted ;  which,  as  to  the  fruits  of  the  earth,  is 
immediately  on  the  first  severance ;  and  a  custom  uncertain  is 
no  custom.  By  the  lord  chancellor  Hardwicke :  As  to  the 
general  question,  whether  it  is  necessary  to  lay  and  prove  a  par- 
ticular day  of  payment,  the  case  in  the  exchequer  was  certainly 
so  determined ;  but  I  remember  it  gave  genend  dissatis&ction  in 
Westminster-hall  and  abroad,  as  too  nice  to  require  the  proof  of 
a  particular  day;  and  it  hath  been  since  adjudged  to  the  con- 
trary, that  on  or  about  is,  sufficient :  so  that  they  have  left  off 
taking  that  exception  in  the  exchequer.     1  Vezey^  39. 

And  it  seemeth  now  to  be  held,  where  an  annual  modus  hath 
been  paid,  and  no  certain  day  for  the  payment  thereof  is  limited; 
that  the  same  shall  be  due  and  payable  on  the  last  day  of  the 
year.  [But  in  1810(4)  prohibition  was  denied  to  the  spiritual 
court,  for  rejecting  a  modus  set  up  there  of  Id.  for  every  turkey 
laying  eggs,  or  of  every  tenth  egg,  &c.  in  lieu  of  tithe  of  turkeys, 
at  the  option  of  the  vicar ;  such  modus  not  ascertaining  any  certain 
time  when  the  money  payment  in  lieu  of  the  eggs  was  to  be 
made,  in  case  the  option  was  made  to  take  it  in  money  ^  and  lord 
EUenboroi^h  said.  That  the  chancellor  himself,  in  lUckard  v. 
JEhans^  assumed  that  it  was  necessary  that  there  should  be  some 
fixed  time  of  payment,  though  in  pleading  it  was  not  necessary 
to  lay  the  precise  day;  and  laying  it  on  or  about  such  a  day  was 
sufficient.  But  that  without  some  fixed  time  it  could  not  be 
known  to  which  of  two  vicars,  in  case  of  a  change,  the  money^ 
pajnnent  would  belong.] 

9.  A  modus  must  be  ancient :  and  therefore  if  it  is  any  thing  Must  be 
near  the  present  value  of  the  tithe,  it  will  be  supposed  to  be  of  y^°^^ 
late  commencement,  and  for  that  reason  will  be  set  aside.  [When-  ^„2o 
ever  a  modus  runs  high,  says  lord  HoU,  it  is  a  strong  presump- 
tion there  is  no  modus.  (5)]   For  all  these  moduses  proceed  upon  a 
supposition  of  an  original  real  composition  having  been  actually 
made ;  which  being  lost  by  length  of  time,  the  immemorial  usage 
is  admitted  as  evidence  to  shew  that  it  once  did  exist,  and  that 
from  thence  such  usage  was  derived.    Now  time  of  memory  hath 
been  long  ago  ascertamed  by  the  law  to  commence  firom  the  reim 
of  Richard  the  first  (6)  [A.  D.  1 189] :    and  any  custom  may  be 


(4)  Roberts  v.  Williams,  Clerk,  12  East.  Rep.  33. 

(5)  Startup  v.  Dodderid^e,  1 1  Mod.  60. 

(6)  2  Inst.  238,  239.  This  rule  was  adopted,  when  by  the  statute 
of  fVest.  1.  (3  Edxv.  I.  c.  39.)  the  reign  of  Rich.  I.  was  made  the  time 
of  limitation  in  a  writ  of  right.  But  this  period  in  a  writ  of  right 
hath  been  since  reduced  by  the  statute  of  32  Hen.  8.  c.  2.,  to  sixty 
years.  It  seems  somewhat  unaccountable,  that  the  date  of  legal 
prescription  or  memory  should  still  continue  to  be  reckoned  from  an 
sera  so  very  antiquated,  [See  Litt.  §.  170.  34  H.  6.  37.  2  Roll.  Ab, 
^9.  pi.  16.,  cited  2  Bla.  C.  30.  note  (u).}    But  no  inconvenience  re"- 
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destroved  by'evidence  of  its  non-existence  in  any  part  of  the  long 
period  from  his  days  to  the  present  Wherefore,  as  this  real 
composition  is  supposed  to  have  been  an  eqnitable  contract,  or 
the  iiill  Talue  of  the  tithes  at  the  time  of  making  it,  if  the 
modus  set  up  is  so  rank  and  large,  as  that  it  beyond  dispute  ex- 
ceeds the  value  of  the  tithes  in  the  time  of  Richard  the  first,  this 
modus  ]Bfelo  de  se^  and  destroys  itself.  For  as  it  would  be  de- 
stroyed by  any  direct  evidence  to  prove  its  non-existence  at  any 
time  since  that  aera,  so  also  it  is  destroyed  by  carrying  in  itself  this 
internal  evidence  of  a  much  later  original.  Bloc,  Com.  b.  2.  r.  3. 
In  the  case  of  Layjield^  rector  of  Cniddingfold  in  Surrey,  and 
Ddopj  H.  1697,  the  defendant  insisted  on  a  modus  of  Sd,  for 
each  lamb.  The  court  held,  that  was  too  much,  and  could  not 
be;  for  that  a  lamb  was  not  then  worth  2j.  6d,  in  that  country. 

So  in  Benson  and  Watkinsj  H.  3  G.  The  following  moduses; 
viz.  6s.  an  acre  for  the  tithe  of  winter  com,  4^.  an  acre  for  sum- 
mer com,  25. 6d.  an  acre  for  upland  meadow,  and  3s.  an  acre  for 
lowland,  were  set  aside  as  too  big. 
[  450  ]  Uayd  and  SmaUj  4  6.  The  defendants  insisted  on  several  mo- 
dnses  for  all  small  tithes  arising  out  of  their  respective  farms. 
But  it  appearing  by  their  answer,  that  their  small  tithes  in  kind, 
in  the  year  demanded  by  the  bill,  did  not  amount  to  more  in  that 
year  than  the  pretended  moduses,  the  moduses  were  set  aside. 

T.  7  G.  Franklin  and  Jenkins.  The  bill  was  brought  by  the 
parishioners  of  Famham  in  Hampshire,  against  the  vicar  and 
tenant  of  the  impropriator  there  under  the  hospital  of  St.  Cross, 
to  establish  several  moduses ;  some  of  which  were  set  aside  as  too 
b^ ;  and  among  the  rest,  a  pretended  modus  of  6<f .  tor  the  tithe 
ma  calf. 

[A  customary  payment  of  2s«  payable  by  the  occupiers  of  in- 
dosed  arable  lands  in  lieu  of  the  tithes  of  every  acre  thereof 
when  sown  with  com  and  grain ;  \s.  6d.  an  acre  for  tithes  of 
grain  reaped  on  common  arable  fields  (7) ;  4$.  an  acre  for  every 
acre  of  wheat,  and  2s.  for  every  acre  of  lent  com  reaped  (8) ;  Is. 
for  every  tenth  fleece,  pig  and  soose,  in  lieu  of  the  tithe  of  the 
ten  fleeces,  &c.  (9);  Is.  6d.  and  2s.  an  acre  for  tithe  hay  (1); — 
was  held  rank,  and  have  been  dismissed  by  the  court  at  once,  as  be- 
ing prima  Jacie  rank,  and  therefore  void  moduses :  The  last  modus 
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suits  from  the  rule  as  [applied  to  moduses']  :  for  it  is  not  necessary  to 
produce  evidence  that  a  custom  has  existed  during  all  this  space  of 
time ;  but  a  proof  of  its  existence  for  a  comparatively  short  space  of 
time  is  evidence  of  immemorial  usage,  if  nothing  appear  to  the 
contrary. 

(7)  Gale  v.  Carpenter ^  Gtvm.  945.   3  JVood's^Dec.  173. 

(8|  Hulse  V.  Monkf  Gwm.  960. 

(9)  La^ng  v.  Yarborougky  4  Pri.  R.  383. ;  and  see  Torriano  v.  Legge^ 
Rayner^  621. 

(1)  Heaion  y.  Cookey  fVigktw,  R,2Sl. 


was  also  bad,  as  not  providing  for  the  intermediate  numbers.  (2) 
So  Is.  for  each  milch  cow  (supposed  to  be  above  half  the  value  of 
the  milk  at  the  time  the  modus  probably  commenced) ;  6d.  for 
every  calf  killed  and  sold  (3) ;  Is.  for  every  lamb  (4) ;  4$.  for 
every  ten  lambs  fattened ;  ^d.  each  for  all  under  five,  and  for  all 
above  five  and  under  ten,  4d.  each  on  the  shearing  day,  and  Sd^ 
each  for  all  other  lambs  bred  in  the  parish,  in  lieu  of  the  tithes 
of  such  lambs  (5);  ScL  for  every  Iamb  (6);  4/.  10^.  per  annum 
for  a  farm  of  the  yearly  value  of  30/.  (7);  2s,  in  the  pound  on 
the  improved  yearly  rent  (8);—- have  been  dismissed  in  like 
manner. 

On  the  other  hand.  Is.  per  acre  for  low  meadows,  and  Sd.  an 
acre  for  high  meadows,  have  been  held  good  moduses  (9) ;  though 
it  was  afterwards  said,  that  had  the  moduses  been  for  tithe  hay 
only,  or  the  tithe  arising  on  the  land.  Is.  would  have  been  too 
rank.  (1)] 

And  the  reason  these  decrees  go  upon  is  this :  That  the  value 
of  money  being  much  greater  at  the  time  when  all  moduses  are 
presumed  to  have  begun  than  it  is  now,  a  modus  near  the  value 
of  the  tithes  at  this  day  must  have  been  at  that  time  a  great  deal 
more ;  and  it  is  not  to  be  supposed,  that  the  parishioners  would 
at  any  time  give  so  much  more  than  the  value  of  their  tithes. 
[But  a  modus  of  Is.  for  each  day's  math  has  been  adju(^d  good, 
the  C.  B.  observing,  that  in  considering  such  a  sort  ot  modus  it 
was  not  fair  to  look  at  the  mere  value,  and  fix>m  comparative 
reasoning  to  determine  the  validity  of  the  custom ;  as  agreements 
of  this  kind  are  not  similar  to  other  human  transactions  in  mat- 
ters of  contract,  and  it  is  very  probable  that  motives  besides  those 
of  interest  operated  on  the  mind  of  one  of  the  contracting  parties, 
and  determined  him  to  make  a  very  beneficial  bargain  to  the 
parson.  (2) 

A  distinction  prevails  between  a  modus  the  validity  of  which 
depends  on  the  value  of  things  before  time  of  memory,  and  one 
which  regards  the  value  of  land  at  that  period.     The  inference 

(2)  See  4  Pri.  407.  397. 

(3)  Franklyn  v.  The  Master^  Sfc.  of  St.  Cross^  Bunh,  Jt.  78.  Leathes 
V.  Neuoitt  and  otherSy  4  Pri.  R.  369. 

(4)  Drake  v.  Smithy  1  Dan.  R.  115.  5  Pri.  R.  369. 

(5)  Wood  V.  Harrison,  3  Wood*s  D.  250.  Gam.  970. 

(6)  Bishop  V.  Chichester^  4  Gtom.  1316.  But  see  Webb  v.  Giffard^ 
Gtom.  708. ;  and  Drake  v.  Smith,  Bertie  v.  Beaumont,  2  Pri.  R.  303. 
Judgment  of  Richards  C.  B.  in  Layng  v.  Yarborough,  4  Pri.  R.  414. 

(7)  Kennedy  v.  Goodwin,  Bunb.  301.  2  Wood's  Dec.  305. 

(8)  Startup  v.  Dodderidge,  Salk.  657. 

(9)  Pole  v.  Gardiner,  1  Bro.  P.  C.  214.  Gwm.  601. 

(1)  Bate  v.  Hodges,  Bunb.  125.  See  as  to  lambs,  Asketa  v.  Green- 
hill,  2  Pri.  R.  SU.  n. 

(2)  Markham  v.  Huxley,  Gwm.  1499. 


450a  Cit|ie£l* 

from  the  magnitude  of  the  payment  in  the  former  case  is  much 
stronger  against  the  fiict  that  it  is  immemorial  than  in  any  agree- 
ment to  pay  so  much  an  acre,  and  a  fortiori  for  a  particular 
farm ;  for  it  is  perfectly  easy  in  abnost  any  period  of  our  history 
til  ascertain  what  a  lamb  was  worth,  and  therefore  to  conjecture 
upon  what  composition  the  parties  in  any  place  would  agree : 
but  what  was  the  value  of  land  in  a  particular  parish  at  a  par- 
ticular period,  and  what  therefore  it  is  proper  to  give  per  acre,  is 
a  very  complicated  question.  (S)] 

In  Chapman  v.Smitkj  July  17,  1754,  the  bill  was  brought  by 
the  rector  of  the  parish  of  Altringham  in  Kent,  for  payment  of 
tithes  in  kind  for  the  lands  therein.     The  defence  set  up  in  the 
answer  was  a  modus  in  this  parish  time  out  of  mind,  th(it  all 
occupiers  in  the  marsh  lands  in  this  parish  have  always  paid^  or 
ought  to  pay^  yearly  to  the  rectory  9d*  an  acre^  and  no  morcyfor 
every  acre  of  mar^  land  ^within  the  saidparish^  and  the  titheable 
places  thereof  in  their  respective  possessions,  except  when  sown 
with  com,  grain,  flax,  or  planted  with  hops,  as  a  modus  in  lieu 
of  all  tithe  of  hay  and  pasture,  and  all  small  tithes  except  flax, 
hemp,  and  hops ;  and  so  after  that  rate  for  a  greater  dr  less  quan- 
tity than  an  acre  of  marsh  land.     For  die  plaintiff  it  was  rested 
on  the  rector's  title.     For  the  defendant  it  was  argued,  that  this 
was  a  good  modus  and  well  laid :  and  a  case  in  the  exchequer  in 
1726  was  cited,  where  a  bill  was  brought  by  Richard  Bate  as 
rector  of  the  parish  of  Warehom,  the  very  next  to  this  parish, 
for  tithes  in  kind ;  and  a  cross  bill  by  sir  Charles  Sedley  and 
others,  inhabitants  of  that  parish,  to  establish  a  modus  of  one 
shilling  for  eveiy  acre  of  marsh  land,   laying  exactly   as   the 
present  modus :  Two  issues  were  directed ;  and  upon  the  equity 
reserved  after  the  trial,  the  modus  was  established.     This  is  a 
precedent  both  in  law  and  equity,  shewing  this  as  a  modus  well 
laid,  and  that  in  a  court  where  these  kinds  of  bills  are  particu- 
larly attended  to ;  and  answers  the  objection  of  being  too  rank, 
C  4f5l  ]    this  being  laid  only  at  9rf.  an  acre.     In  Evans  v.  Price,  26th  Oct. 
1747,  it  was  held,  that  the  rankness  of  a  modus  is  not  to  be 
judged  by  comparison  of  the  sum  to  the  rent  reserved  on  the 
land,  but  to  the  value  of  the  land ;  and  that  where  it  was  neces- 
sary in  point  of  proof,  the  court  would  direct  that  matter  to  be 
tried,  but  otherwise  the  court  itself  would  judge  of  it.     These 
lands  lie  in  Romney' marsh ;   to  preserve  which  the  owners  are  at 
a  very  great  expence,  and  therefore  it  is  probable  that  they  made 
this  composition,  and  then  the  variation  of  the  land  is  not  a 
reason  to   say,  this  is  a  rank  modus;   for  the  value  of  lands 
depends  on  particular  husbandry,  and  is  uncertain.     It  is  im- 

(3)  Mirehouse  on  Tithes ,  186.  O'Connor  \.  Cooke ,  6Ves.R.672. 
Heaton  v.  Cooke,  Wighltv.  R,  SO^.  306- ;  and  see  Chapman  v.  Smiiht 
and  Ekin  v.  Pigotf  in  text. 
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possible  to  say,  what  the  value  of  the  lands  was  at  the  time  of 
this  composition,  and  reasonable  to  think  a  proper  valuation 
was  then  made. — For  the  plaintiff  it  was  answered,  Where  a 
modus  appears  so  large,  that  it  is  impossible  it  could  be 
time  out  of  mind,  the  court  will  always  destroy  such  a  modus 
upon  the  face  of  it.  Every  modus  presumes  an  original  agree- 
ment before  the  disabling  statutes,  by  parson,  patron,  and  ordi- 
nary. The  commencement  then  must  be  presiuned  consistent 
with  right  reason;  and  the  court  will  not  presume  that  the 
parishioners  (in  whose  favour  all  these  contracts  are)  made  such 
a  composition  as  was  of  more  value  than  the  tithes.  The  pay- 
ments must  be  always  in  money :  this  being  pasture  tithe,  which 
is  always  pecuniary,  cannot  be  specific,  and  the  only  tithe  in  the 
kingdom,  which  is  not  specific.  It  is  not  to  be  conceived,  that 
9dj  would  be  paid,  if  the  real  tithe  did  not  amount  to  half  that. 
The  value  of  an  acre,  to  support  this  as  a  reasonable  composition, 
at  the  time  must  have  been  7s.  6d,  So  high  a  modus  creates  a 
strong  presumption,  that  it  was  not  made  beyond  time  of  memory. 
The  law  fixes  that  to  a  certain  period  in  the  time  of  king  Richard 
the  first,  since  whose  death  it  is  above  560  years.  This  then 
must  be  presumed  an  agreement  before  that  time  to  pay  9d.  an 
acre.  In  fact,  in  the  time  of  king  Hen.  8.  these  lands  were  valued 
at  2s.  an  acre ;  as  appears  fi*om  several  records,  particularly  fi*om 
a  survey  then  taken,  now  produced  out  of  the  augmentation 
ofBce.  The  other  objection,  and  which  destroys  the  modus  on 
the  face  of  it,  is  from  the  exception  of  tithe  of  hops ;  which  shews 
it  a  composition  coming  in  queen  Elizabeth's  time ;  though  per- 
haps they  existed  here  a  little  before,  there  being  a  statute  in  the 
time  of  Hen.  8.  prohibiting  them  as  a  venomous  weed.  It  could 
not  then  be  an  agreement  before  time  of  memory.  The  excep- 
tion must  be  taken  entire  with  the  modus ;  for  die  court  never  [  452  ]  ] 
severs  a  modus,  or  considers  one  part  as  good,  and  another  as 
bad.  Hops  being  alleged  as  part  of  the  description,  it  is  thereby 
as  much^^  £2^  ^^  as  if  laid  particularly  and  precisely  for  hops, 
which  is  never  allowed. — By  the  lord  chancellor  Hardwicke : 
This  case  is  of  very  great  consequence,  the  marsh  extending 
through  a  vast  tract  of  country.  The  court  certainly  ought  to 
support  the  rights  of  the  church,  and  not  to  allow  any  modus  or 
customary  payment  that  by  the  rules  of  law  is  not  to  be  sup- 
ported. At  the  same  time  the  court  ought  not  lightly  to  over- 
turn customary  pa3nnents,  that  have  prevailed  for  a  great  tract  oi 
years,  which  is  commonly  called  time  out  of  mind,  or  the  memory 
of  man ;  though  I  do  not  mean  strictly  according  to  the  notion  of 
law,  before  the  time  of  king  Richard  the  first.  There  are  two 
objections  against  this  modus ;  one  is,  that  this  payment  of  9d. 
an  acre  cannot  have  subsisted  time  out  of  mind,  because  9d.  an 
acre  must  be  much  above  the  value  of  the  tithe  at  the  time  this 
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modus  must  be  supposed  to  oommenoe ;  which  the  law  of 'Eng- 
land, by  a  pretty  extraordinary  stretch  (and  which,  I  believe,  no 
other  country  does),  makes  from  the  transportation  of  king  Rich- 
ard the  first  to  the  holy  land.  The  other  is,  that  this  modus 
cannot  have  subsisted  time  out  of  mind,  because  there  is  an  ex- 
ception of  a  product  and  culture,  which  was  not  and  could  not 
be  in  use  at  the  time  when  it  was  supposed  to  commence.  And 
this  objection  hath  in  it  something  very  material ;  for  hops  are 
always  allowed  to  have  been  introduced  in  modem  times,  that  is, 
modern  in  respect  of  long  antiquity.  They  began  to  be  used 
and  propagated  in  queen  Elizabeth's  time,  and  existed  in  this 
kingdom  some  time  oefore :  they  were  here,  as  tobacco  is  here, 
planted  for  curiosity  and  in  small  quantities.  It  is  not  possible 
there  could  be  such  an  exception  at  the  commencement  of  the 
modus ;  but  the  question  is,  whether  the  making  this  exception 
overturns  the  affirmative  part  of  the  modust  And  I  am  of 
opinion  it  doth  not  Suppose  the  agreement  was  to  pay  9(L  an 
acre  for  all  small  tithes  of  this  land,  except  such  small  tithes  as 
shall  be  afterwards  introduced,  that  would  be  certainly  a  good 
agreement  Then,  instead  of  laying  it  in  those  general  words, 
they  have  specified  it  with  such  a  sort  of  product,  as  these  lands 
probably  will  be  tilled  with.  And  it  is  too  much  to  lay  such 
weight  on  this  objection,  as  to  overturn  the  modus  on  that  ac- 
count. The  more  material  objection  is,  whether  the  modus  is 
[  453  ]  not  too  rank.  It  is  in^sisted  upon  as  too  high  in  point  of  value, 
and  therefore  that  the  court  is  bound  to  take  notice  of  it,  and 
ought  to  over-rule  it.  That  doctrine  hath  undoubtedly  pre- 
vailed in  several  cases ;  but  most  commonly  as  to  the  value  of 
particular  things  for  which  the  modus  hath  been  set  up,  as 
where  it  is  so  much  for  a  sheep  or  lamb,  or  a  particular  kind 
of  product,  the  value  of  which  may  be  shewn  at  these  times :  but 
it  may  differ  as  to  a  modus  set  up  as  to  the  value  of  lands, 
because  several  incidents  and  accidents  may  attend  that;  the 
alteration  of  traffic  or  commerce,  or  of  the  culture  of  land,  either 
improved  or  fidling  in  value  by  accident,  makes  such  a  modus 
more  uncertain  than  in  respect  of  the  value  of  a  particular  kind 
of  product,  as  calves,  sheep,  lambs,  and  things  of  that  kind..  (4) 
Therefore,  though  this  objection  is  taken  in  point  of  law  for  die 
judgment  of  the  court,  yet  the  court  doth  not  always  proceed  as 
bound  to  determine  in  that  way,  but  hath  considered  it  as  a 
matter  of  fact  proper  for  a  jury.  And  this  being  a  case  of  so 
much  consequence,  I  shall  send  it  to  a  trial  at  law. — And  he 
direc^  an  issue  accordingly.  2  Vezet/^  506.  [And  in  Mitchell 
V.  Neale{5)  it  is  said,  that  die  &rmer  practice  in  the  court  of 

'^^■*— — ■     111  ■  !■  III.-.  ■■Illll  ■  II.  I, I  - 

(4)  And  see  O'Connor  v.  CookCf  6  V€s,R.&J^. 

(5)  2Ves.Q&0.  MA755. 


exchequer,  of  directing  an  issue  to  try  a  modus  in  the  first 
instance,  is  now  altered ;  but  not  in  every  case.] 

In  Ekin  v.  Pigot,  March  3,  1745,  a  biU  was  brought  for 
tithes  in  kind  of  the  manor  of  Dodeshall  in  the  parish  of  Quain* 
ton.  The  defendant  insists  upon  a  modus  of  48/.  in  lieu  of  all 
tithes  of  that  manor.  For  the  plaintiff  it  was  insisted,  that  it 
was  too  rank ;  for  the  whole  rectory  was  worth  but  SS/.  a  year 
in  Henry  the  eighth's  time ;  and  the  whole  demesne  lanas  of 
that  manor,  in  queen  Elizabeth's  time,  were  worth  but  48/.  a  year: 
so  that  the  modus  then  would  have  been  just  as  much  as  the 
manor  itself.  And  the  plaintiff  proved,  as  exhibits,  the  value  of 
the  first  fi-uits  fi*om  a  return  made  by  the  augmentation  ofiice ; 
and.  for  the  value  of  the  manor,  an  inquisition  2><>^^  mortem.  By 
the  lord  chancellor  Hardwicke :  There  is  no  person  more  unwill- 
ing than  I  am  to  set  aside  such  pa3niients  in  lieu  of  tithes ;  but 
there  must  be  some  ground  of  law  upon  which  to  support  such 
payment.  The  objection  is,  its  being  too  rank  a  modus,  and 
consequently  that  it  could  not  be  time  out  of  mind;  for  it  appears 
that  manor  is  now  but  80/.  a  year;  and  according  to  the  natural  im- 
provement of  lands  fi:om  Henry  the  eighth's  time,  it  ought  to  have 
been  ten  times  as  much,  on  account  of  money  sinking  in  its 
value,  and  lands  rising  in  theirs.  The  returns  fi*om  me  first 
fruits  ofiice,  and  the  inquisition  post  mortem,  though  they  are  not 
conclusive  evidence,  yet  are  sufficient  upon  the  circumstances  of 
this  case ;  because  the  defendant  has  not  produced  any  evidence  r  454.  -i 
to  contradict  it.  Taking  all  the  evidence  together,  this  appears 
to  be  nothing  more  than  a  composition  upon  agreement,  which 
parsons  have  submitted  to  in  succession  (6)  fix>m  time  to  time,  and 
is  merely  a  personal  payment ;  not  a  composition  real,  which  is 
some  charge  given  to  a  parson  upon  lands,  under  a  deed  to 
which  himself  and  the  patron  and  ordinary  are  parties,  and  of  a 
different  nature  from  this.     S  Atk,  298. 

[Rankness  is  only  evidence  against  the  immemoriality  or  r  454^1 
antiquity  of  the  payment,  and  forms  no  objection  in  point  of  law  [Efi^of 
to  the  modus,  if  it  can  be  inferred  to  have  existed.     So  the  mere  nmkneas, 
quantum  of  the  sum  is  not  to  be  taken  as  decisive  evidence  of  the  J^*»«'\g»^«">; 
rankness  of  a  modus  ;  but  it  must  also  be  considered  whether  it  dence.] 
has  been  immemorially  paid,  notwithstanding  its  magnitude.  (7) 
The  wording  of  the  question  sent  by  Ch.  Bathurst,  K>r  the  opi- 
nion of  C.  r.  in  Pike  v.  Damling  |(8),  was  thus,  "  Whether  a 
'^  modus  of  25.  6d.  for  every  tenth  lamb,  to  be  paid  on  5th  April 
'^  in  each  year,  is  a  good  modus,  or  not  ?"    llie  court  certified, 

(6)  See  p.  442. 

(7)  See  Wightiv,  R.  289. 

(S)  2Bla.R.l25T^  Gwm.1169.   See  TweUs  r.  JVelbi/,  fVighitv.R. 
303  Gtum.1192. 
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that  as  the  case  admitted  the  existence  of  the  modus  in  ques- 
tion from  time  immemorial,  which  they  conceived  to  be  a  ques- 
tion of  fiict  (9),  they  were  of  opinion  that  there  did  not  appear 
any  reason  why  this  should  be  considered  as  a  void  modus  in 
point  of  law,  as  for  uncertainty,  inequality,  &c.  The  question 
of  rankness  was  therefore  precluded  (1),  because  the  question 
asked  furnished  its  own  answer  unavoidably.  (2)  It  however 
seems  now  generally  allowed,  that  as  the  modus  is  a  question 
of  fact  and  not  of  law(S);  so  rankness  is  only  matter  of  evi- 
dence relating  to  such  modus  (4),  and  as  such  a  question  of  fact 
only.  (5) 

Upon  the  power  of  courts  of  equity  to  decide  on  this 
Jiici  of  rankness  without  the  intervention  of  a  jury,  difference 
of  opinion  has  existed  among  the  judges  of  these  courts.  The 
decisions  have  upheld  the  principle,  that  as  the  law  now 
stands,  ^*  a  court  of  equity  shall  decide  on  facts  as  well  as 
<^  on  law,  if  they  have  sufficient  evidence  of  the  fact  to  satisfy 
<^  their  minds."  It  is  nothing  to  say  (proceeds  C.  B.  Richards) 
that  the  question  of  modus  is  a  question  oifact ;  because  if  it  is 
such,  we  are  alike  bound  to  decide  it,  if  the  evidence  is  sufficient 
to  enable  us  to  do  so.  It  is  like  every  odier  fact,  and  what  is 
called  rankness  is  only  matter  of  evidence.  (6)  Again,  lord  Eldon 
desired  it  to  be  understood,  that  after  then  about  forty  years'  ex- 
perience in  the  profession,  he  took  it  to  be  quite  clear,  that  a 
court  of  equity  in  cases  of  this  sort,  as  well  as  with  respect  to  all 
cases  where  matters  cS.  fact  are  in  question,  has  a  right  itself  to 
determine  on  the  fact  widiout  the  intervention  of  a  jury.  <'  If 
'*  the  evidence  which  is  before  a  court  of  equity  is  satisfactory  on 
<^  the  &ct,  I  never  can  admit  that  that  court  is  bound  to  send 
**  any  such  case  to  a  jury."  (7)  Again,  C.  B,  Richards  has  since 
said,  it  is  of  the  essence  and  constitution  of  equi^  to  decide  at 
once  on  &cts,  except  in  one  or  two  instances ;  as  that  of  an  heir 
at  law  disputing  the  validity  of  a  will,  and  a  rector  suing  for 

(9)  O'Connor  v.  Cooke^  8  Ves.  R  539. ; and  see  per  JVoodB^  fViglUxv. 
R.289. 

(1)  Id.  316. 

(2)  /rf.323. 

(3)  Per  Wood  B.  mghtto.  R.2SS.    4  Pri.  R. 392.  415. 

(4)  4  Pri.  R.4}l5»f  per  Richards  C.B. ;  and  see  supra^  449.,  and  note. 

(5)  Per  Lord  Eldon,  in  O'Connor  v.  Cooke,  8  Ves.539. 

(6)  4  Pri.  R.  415.;  see  also  2  Bla.  R.  1 259.  fer  De  Greu.'' 

(7)  BuUeny.  MicheUj  2  Pri.  R.  466. 469.  (1816.)  In  this  case  it  was 
in  effect  decided  that  the  satisfaction  of  the  majority  of  the  judges 
of  the  exchequer  is  the  satisfaction  of  the  court.  See  Minor  Canons 
of  St.  PauTs  V.  Morris,  2  Pri.  R.  418. ;  id.  467,  cited  by  Lord  Eldon; 
and  2  Pri.  R.  25. 


tithes.  (I)  As  the  law  now  stands,  a  court  of  equity  should 
decide  on  facts  as  well  as  on  law,  if  they  have  sufficient  evidence 
of  the  facts  to  satisfy  their  minds.  (2) 

Before  these  final  assertions  of  the  power  of  equity  on  this  point 
there  were  cases  which  it  was  said  it  would  be  perfectly  use- 
lesii  and  nugatory  to  send  to  a  jury,  and  so  notoriously  rank  from 
their  internal  evidence,  that  a  court  of  equity  would  not  direct 
an  issue  on  them,  but  would  overrule  the  claim  without  send- 
ing them  ot  a  trial  at  law.  (See  2  Bro.  C.  C.  163.,  &c.)  Thus  in 
Heatcn  v.  Cooke  (3)  three  barons  agreed  in  deciding  that 
moduses  of  1^.  6rf.  and  25.  per  acre  for  tithe  hay  were  rank : 
arguing  that  it  was  the  province  of  the  court  to  determine 
origin^ly  on  matters  of  fact  of  this  kind,  and  to  give  the  party 
the  benefit  of  that  opinion  without  sending  him  to  a  jury.  On 
the  other  hand,  B.  Wood^  differing  in  toto,  said  that  rankness 
was  merely  a  species  of  evidence  to  negative  the  probability  of  a 
modus>  and  as  such  ought  to  be  submitted  to  a  jury,  in  his  opinion 
the  proper  and  only  constitutional  tribunal  for  trial  of  a  prescrip- 
tive modus.  It  was  also  to  be  remarked,  that  in  all  appeals  from 
die  exchequer  to  the  house  of  lords  when  the  court  had  refused 
to  grant  an  issue  on  moduses,  that  house  had  uniformly  reversed 
the  decree  of  the  court,  and  granted  the  issue.  (4)  Chapman  v. 
Smithy  supra,  decided  by  lord  Hardwicke,  is  to  the  same  pointy 
the  validity  of  a  modus  of  Sd.  for  every  lamb,  payable  on 
St.  Mark's  day,  or  as  soon  afler  as  demanded,  was  sent  to  be 
considered  by  a  jury,  and  the  decree  was  affirmed  by  the  house 
of  lords;  (5) 

This  discretionary  power  In  courts  of  equity  of  deciding  on 
moduses  or  sending  them  to  be  tried  by  a  jury,  has,  however, 

1   r  I  . ■    ±.   I  II  f  -    T-r -m- n *"■ ^^ — _^^ ^ ^ — _^_  ^        ^^^^ 

(1)  Myttenv.Harrisy  SPri.R.^5.,  BuUen  v.Mickelly  2Pri.RA2S. 
39^  And  see  18  Ves.  175.  For  if  a  rector  who  has  a  primS  facie  tide 
to  the  tithes  of  a  parish  sues,  (and  is  not  improperly  joined,)  it  is  an 
established  rule,  that  if  a  modus  is  set  up  against  his  claim,  he  has  a 
right  to  have  the  question  tried  on  an  issue  before  a  jury  at  law.  Wil' 
Hams  V.  Price  and  others ,  4  Pri.  R.  156.  But  vicars  are  by  no  means 
entitled  to  issues  as  a  matter  of  course.  Per  Richards  C.  B.  in  Petck 
V.  Daltotif  6  Pri.  R.  239.  In  questions  between  rectors  and  vicars, 
the  former  cannot  claim  an  issue  as  a  right,  but  it  is  granted  or  not, 
according  to  the  instrument  of  endowment,  or  the  proof  of  perception 
adduced  by  the  vicar  as  founding  presumption  of  anterior  endowment. 
See  Dorman  and  others  v.  Curry  and  others^  4  Pri.  A.  11 4.  Parsons  v. 
Bellamy  and  others.  Id.  200.  Petch  v.  Dalton,  6  Pri.  R.  238.  Per- 
oeption  and  long  enjoyment  is  the  vicar's  common-law  proof.  Per 
Graham  B.  in  2  Pri.  R.  45a 
•  (2)  Layng  v.  Yarborough^  4  Pri.  R.  415* 

(3)  Wtghtte.  R.  28^1. 

(4)  Wightvo.  R.  289.  See  e.g.  Ekins  v.  Dormer^  S  Atk.SS^. 

(5)  Webb  V.  Giffard,  4  Bro.  P.  C.  212.  Gmm.  708. 
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been  exercised  with  great  moderation  by  lord  Eldon.  ^  With 
**  regard  to  the  cases,"  says  he^  "  I  never  could  persuade  myself 
"  that  l5.  per  acre  for  all  tithes  was  not  in  all  probability  a 
^^  monstrous  payment,  and  that  the  payments  sent  to  be  tried  at 
**  law  were  not  monstrous :  but  still  the  judges  have  thought  even 
'^  such  payments  ought  to  go  to  trial,  and  verdicts,  under  which  in 
**  many  cases  even  more  has  been  claimed,  have  been  confirmed. 
^^  I  am  not  at  liberty,  therefore,  after  what  has  passed  in  former 
^^  cases,  whatever  may  be  my  persuasion  as  to  the  truth  of  this 
^'  case,  to  say  this  must  not  be  tried.  In  Fermor  v.  Loraine^  I  never 
'^  had  the  least  doubt  that  the  modus  was  too  rank,  but  the  court 
^*  sent  it  to  an  issue.''  (6)  On  a  motion  for  a  new  trial,  he  added, 
^'  I  cannot  hold  the  language  that  has  been  held  as  to  sending 
*^  this  to  the  prejudices  of  a  jury.  A  jury  is  the  constitutional 
^^  tribunal  of  the  country,  and  I  am  not  at  liberty  to  suppose  they 
^^  will  be  guided  bj'  prejudice.  It  is  extremely  well  understood 
'^  now,  that  the  question,  whether  rank  or  not,  is  a  question  of 
^^  fact  (7);  and  the  best  way  incases  (^  this  description  is  to 
*'  leave  them  to  a  jury,  who,  from  reference  to  the  state  of  culti- 
^^  vation  or  of  luxury  at  the  time,  may  have  the  best  opportuni- 
^^  ties  of  ascertaining  the  fact"  (8) 
Farm  mo-  A  distinction  between  sending  a  &rm  modus  and  a  modus  for  a 
■em  to*^  specific  produce  to  a  jury  was  introduced  by  lord  Hardwicke  (9), 
juiy.  And  assented  to  by  Macdonald  C.  B.,  who  said  that  in  a  &rm 

modus  the  court  should  be  extremely  cautious  in  deciding  a 

Question  without  the  intervention  of  a  jury,  particularly  where  a 
oubt  arises  as  to  the  fact  of  rankness,  as  the  owner  may  have 
meant  a  bounty  to  the  clergyman,  or  to  pay  for  an  exemption 
from  tithes  for  the  sake  of  improvement;  nor  should  it  be  nice  in 
judging  of  the  value  or  goodness  of  the  bargain,  where  by  any 
probable  circumstances  which  policy  or  propriety  may  have  dic- 
tated, there  may  have  been  a  real  agreement  between  the 
parties  before  the  time  of  memory.  (I)  Other  motives  than 
those  of  pecuniary  bargain  might  have  influenced  a  particular  pro- 
prietor to  make  a  grant  to  the  church;  and  the  validi^  of  a  farm 
modus  therefore  is  not  to  be  tried  by  a  comparison  of  value  with 
the  whole  tithe  at  any  remote  period.  (2)  Hence  B.  Wood 
states,  that  for  the  forty  or  fifty  last  years  he  cannot  find  that  either 

(6)  0' Connor  Y.  Cooke,  6  Ves.  672. 

(7)  16.8  Ves.  539. 

(8)  Per  Richards  C.  B.  Drake  v.  Smith,  1  Dan.  R.U5.  So  in 
WiUiamson  v.  Lord  Lonsdale,  5  Pri.  R.  25.  Dan.  R.  49.»  that  C.  B. 
asserted  the  impartiality  of  juries  in  tithe  cases. 

(9)  Chapman  v.  Smith,  2  Ves.  506.  Richards  v.  Evatis,  1  Ves.  36. 
Edge  V.  O^lander,  Bunb.  301.     Bishop  v.  Arundel,  1  Rayner,  98. 

(1)  Atkins  v.  Ld.  WUloughby  de  Broke,  2  Anst.  397. 

(2)  fVhite  v.  Lisle,  4  Madd.  224.. 
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courts  of  chancery  or  exchequer  have  taken  on  themselves  to  de- 
termine a  farm  modus  to  be  had  on  the  face  of  it  on  accountof  its 
largeness,  but  have  thought  it  right  to  send  it  to  a  jury.  (3)] 

10.  A  modus  must  be  something  durable ;  because  the  tithe  in  [  4i55  ] 

kind  is  an  inheritance  certain,  and  it  is  against  nature  that  it  J^"*?,** 

should  be  extinguished  by  a  recompence  not  as  durable  at  least,  |-"7.  must 

though  not  so  valuable ;  tor  this  reason,  four  pence  to  be  paid  be  certain 

yearly,  by  two  persons  inhabiting  two  such  houses,  in  consider-  ^^  '*^" 

ation  of  all  tithes,  hath  been  adjudged  ill ;  because  the  houses  ^JS^^  "" 

may  decay,  or  none  live  in  them.     Gibs.  675.  (n)  (See ante, 

—  .  . . •  8. ,  for  cer- 

(3)  Heatony.  Cooke,  JVightw.R.  281.  As  to  proof  of  farm  modus  ^^^^ 
by  terriers,  see  ^ctrtn,  and  for  method  of  proving  local  situation,  see  tijn^^^ 
Wright  V.  Sotdhtooodj  5  Pri.  R.  608. 

(n)  GreshanCs  case,  Cro.  Eliz,  139.  So  also  a  modus  for  tithe  to 
be  paid  by  the  inhabitants  of  such  a  tenementf  and  the  lands  usually 
enjoyed  therevoithy  was  declared  void  by  Sir  Joseph  Jekyl  M.  B.;  for 
the  tenement  may  fall  down,  and  be  uninhabited,  and  the  lands  may 
be  shifted,  and  let  with  other  farms.  [So,  where  all  the  occupiers  of 
farm  houses  on  the  north  side  of  a  lane,  with  the  land  usually  occu- 
pied therewith,  had  time  out  of  mind  paid  Sd,  at  Michaelmas  in  each 
year  for  each  cow ;  and  all  occupiers  of  farm  houses  on  the  south 
side  of  the  lane  with  the  lands  usually  occupied  therewith,  had  time 
out  of  mind  paid  2d,  yearly  for  each  cow,  in  lieu  of  tithe  of  milk ;  the 
modus  was  held  bad,  and  an  account  directed.  Carleton  v.  Bright- 
well,  Gtow.676.  2  P.  Wms.  462.  Perry  v.  Soam,  Cro.  EL  139.]  And  a 
modus,  that  the  occupier  of  every  Jarm  house  within  a  township  should 
pay  a  tilt  penny,  in  lieu  of  the  tithe  of  hay  of  lands  occupied  with 
such  farm  house,  was  holden  to  be  void  by  the  court  of  exchequer, 
because  it  shifted  according  to  the  occupation  of  the  lands,  and  was 
liable  to  be  reduced  to  a  single  penny,  if  not  to  be  totally  annihilated. 
Travis  v.  Whitehead,  Sf  al.  2  Rayner,  762.  Travis  v.  Oxton,  I  Anst.  R. 
308.  But  a  modus  of  2d.  payable  hy  every  inhabitant  householder  of 
a  parish  for  the  tithe  of  fruit,  fuel  agistment,  &c.  was  decided  in  the 
court  of  exchequer  to  be  good,  because  though  the  number  of 
houses  may  diminish,  it  may  also  increase.  And  the  inhabitants 
householders  of  a  town  or  vill  being  perpetual  in  contemplation  of 
law,  the  recompence  to  the  vicar  is  certain  and  durable  to  a  common 
and  reasonable  intent.  Bennett  v.  Read,  1  Anstr.  R.  322.  See  also 
Hardcastle  v.  Smithson  and  Slater,  3  Atk.  245.  [This  last  decision  has 
been  confirmed  in  a  late  case;  Leyson  v. Parsons,  18  Ves.jun.  174. 
There  an  annual  payment  of  Id.  by  each  occupier  of  lands  in  the  parish 
for  tithe  of  hay,  was  held  a  good  modus  ;  the  Master  of  the  Rolls  say- 
ing, **  On  comparing  the  manner  in  which  it  is  laid  with  that  in  Ben- 
nett V.  Read,  there  is  no  distinction  between  them.  In  each  case  a 
custom  is  alleged  in  the  parish  for  every  occupier  to  pay  a  particular 
sum  in  lieu  of  all  tithe ;  the  quantity  is  therefore  immaterial.  If  that 
case  is  to  be  distinguished  from  Travis  v.  Oxton,  so  is  this  in  the 
same  manner.  If  those  cases  are  not  to  be  distinguished,  Bennet  v. 
Read  being  the  more  recent  case,  I  ought  to  follow  it,  and  on  that 
authority  to  hold  this  a  good  modus  :  but  the  vicar  is  entitled  to  an 
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Must  be  11.  Custom  or  prescription  must  be  amstant,  without  inter- 

withoirttn.  i-uption .  and  perpetual,  from  the  time  whereof  the  memory  of 
^^^1   man  is  not  to  the  contrary :  for  if  there  have  been  frequent  inter- 
ruptions, there  can  be  no  custom  or  prescription  obtained.     But 
after  a  custom  or  prescription  is  once  duly  obtained,  a  disturbance 
for  ten  or  twenty  years  shall  not  destroy  it.  42)£^.  p.  2.  c.  13.  (4) 
Modus  bow       12.  As  every  consideration  will  not  make  a  good  modus  /  soa 
destroyed,   modus,  thoughf  ounded  upon  good  consideration,  maybe  several 
wajrs  discharged,  and  tithes  become  due  in  kind :  As, 

(1)  Where  land  is  converted  to  other  uses :  so  when  the  pre- 
scription is  for  hay  and  grass,  specially,  in  so  many  acres  of  land ; 
if  the  land  is  converted  into  a  hop  garden  or  tillage,  the  pre- 
scription is  gone,  (o) 

(2)  By  the  [removal,]  alteration,  or  destruction  of  the  thing 
fbr  which  the  money  was  paid :  as,  where  two  fulling  mills  were 
under  the  same  roof,  and  turned  into  a  com  mill ;  where  also 
there  was  one  pair  of  stones  in  a  miU,  and  another  pair  was 
added  (5) ;  and  where  the  watercourse  was  altered  by  the 
owner,  and  the  mill  was  pulled  down  and  re-edified  upon  it  (6); 
in  all  these  cases,  it  was  adjudged  that  the  modus  was  gone. 
[So  where  the  owner  of  a  mill,  ot  his  own  accord,  without  cause 
or  necessity  removes  his  mill  to  a  new  place.  (7)  If  there  is  a 
modus  to  pay  a  buck  or  doe,  or  shoulder  of  a  deer,  for  all  manner 
of  tithes  in  a  park  (8);  or  10^.  for  the  deer  and  herbage  of  a  park, 
and  not  for  all  the  park;  in  all  cases  where  the  park  is  disparked, 
the  prescription  is  gone,  and  if  the  land  is  cultivated  with  com, 
tithes  in  kind  must  be  paid.  (9)  In  most  cases,  indeed,  where  the 


issue,  if  he  chooses.  The  distinction  seems  to  be  this :  a  payment  by 
the  inhabitants  of  certain  houses  is  a  bad  modus,  because  houses  may 
decay  and  not  be  rebuilt,  or  they  may  be  uninhabited,  and  the  modus 
depending  on  their  existence,  may  be  objected  to  for  want  of  reason- 
able certainty  in  duration  ;  but  as  it  is  not  to  be  contemplated  that  a 
town  or  village  will  ever  be  wholly  without  inhabitants,  a  modus  to  be 
paid  by  the  inhabitant  householders  ivithin  a  town  or  village  is  suffi- 
ciently durable,  and  may  on  that  account  be  good.*'  Bennet  v.  Ready 
1  Anstr.  R.  329.] 

(4)  2 Inst.  653,  654.  1  P.  Wms.eQS.  Nowdl  v.  Hicks,  GWi,  1570. 
Wats.  C.  L.  512. 

\o)  i.  e.  [suspended]  till  the  former  culture  is  restored,  [and  then 
the  modus  revives :  or  if  the  modus  is  for  the  landf  an  alteration  in  the 
mode  of  using  it  does  not  affect  the  modus.  Hob.  3£).] 

(5)  Talbot  V.  May,  3  Atk.  R.  18.  1  Brotvnl.  32.  Grymly  v.  JVitttn- 
haUf  4  Mod.  45. 

(6)  li2o/.652.^17. 

(7)  1  RoU.  Abr.  652. 

(8)  Bedingfeldv.  Fenk,  Cro.Eliz.4ff!.  Wats.  CI.L.  513.  Hob.S9, 

(9)  De^e,«.  16.313. 
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origin  of  a  park  is  discoverable,  the  modus  is  d^ctive,  as  the 
king's  licence  to  impark  is  seldom  so  ancient  as  the  reign  of 
Ridhard  I.]  But  where  a  man  was  seised  of  eight  acres  of 
meadow  and  one  of  pasture,  for  the  tithes  whereof  he  had  paid 
time  out  of  mind  5s.  4fcLy  and  afterwards  the  owner  built  a  com 
mill  upon  the  same;  it  was  adjudged  that  he  should  pay  no 
tithes  for  the  com  mill,  because  the  land  was  discharged  by  the 
modus.  2  Inst.  490.  [So  if  there  are  several  water  mills  for 
which  a  modus  of  4^.  per  aim.  is  paid,  the  destruction  of  one  does 
not  affect  the  modus,  which  is  still  payable (1);  or  if  there  is  a 
prescription  time  out  of  mind,  and  the  prescriber  lets  tlie  land  to 
fiirm,  and  the  farmer  pays  tithes  in  kind,  this  does  not  destroy 
the  prescription  as  to  the  lessor.  (2)] 

(S)  By  non-payment  of  the  consideration,  or  by  payment  of 
the  tithes  in  kind,  for  so  long  a  time  as  to  destroy  the  possibility 
of  making  proof  that  such  custom  or  prescription  was  {p)i  but 
an  interruption  for  some  short  time  only,  will  not  discharge  it;  ^ 
especially  if  made  by  the  lessee^  to  the  prejudice  of  the  lessor, 
WatSk  c.  47.  Gibs.  675.  [And  see  note  (4)  in  last  page.  Unity  of 
possession,  viz^  to  have  the  fee  simple  in  the  rectory,  and  in  the 
land  will  not  destroy  a  modus  decimandi.  (3)] 

13.  The  rule  is,  that  the  modus  is  to  be  "sued  for  in  the  eccle-  ^?*'^'^ 
siastical  court,  as  well  as  the  very  tithe ;  and  if  it  be  allcwed 
between  the  parties^  they  shall  proceed  there  (4) ;  but  if  the  cu»- 
tom  be  denied,  it  must  be  tried  at  the  common  law:  and  if  it  be 
•found  for  the  custom,  then  a  consultation  must  go ;  otherwise 
the  prohibition  standeth.  The  like  is  affirmed,  in  case  a  jury 
upon  an  issue  joined  in  a  prohibition  upon  a  modus  dectjnandiy 
find  a  different  modus ;  since  a  modus  is  found,  they  shall  not  ^  457  ] 
have  consultation.     2  Inst.  490. 

The  principal  reason  why  the  courts  of  common  law  prohibit 
the  spiritual  court  from  trying  moduses,  are,  that  whereas 
every  modus  is  less  than  the  real  value,  the  rule  of  the  canon 
law  is,  that  less  than  the  real  value  shall  not  be  taken,  and  that 
a  custom  to  the  contrary  is  void ;  and  that  the  ecclesiastical  and 
.temporal  laws  differ  in  the  times  of  limitation,  forty  years  or 
under  making  a  good  custom  by  the  ecclesiastical  laws,  whereas 

(1)  Talbot  y.  May,  3  Atk.  17.  Degge,  c.  17-  316. 

(2)  Monke  v.  Butter,  2  Roll.  R.  176. 

(p)  [For  custom  and  prescription  may  be  lost  as  well  as  obtained 
by  time.]  In  this  case,  it  doth  not  appear,  in  point  of  law,  that  the 
modus  ever  existed.  [Com.  Dig",  tit.  Prescription  (G.),  tit.  Dismes 
(E20.)     Wats,  a  L.  512.'] 

(3)  Chambers  v.  Hanburt/,  Moor.  R.  527.  1  RoU.Ab,  936.  See  ante, 
424.,  and  note  (s)  there. 

(4)  Full  v.  HutchinSf  Cawp.  422.  Dutens  v.  Robson,  1 H.  Bla.  lOO. 
Stainbank  v.  Bradshaxo,  10  East.  349.  S.  P.^ 
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1^  the  temporal  laws  it  must  be  beyond  the  time  of 'memory* 
dibs.  691. 

But  the  spiritual  courts  have  ccnnmonly  allowed  and  do  allow 
pleas  of  modtts  decimandi ;  and  the  averment  in  the  prohibitioa 
is  not,  that  they  do  take  cognizance,  but  that  the  plea  hath  been 
ofiered  and  refused ;  which  supposeth,  that  if  the  plea  be  ad- 
mitted, the  prohibition  ought  not  to  go.  (5)  And  accordmgly  it 
bath  been  affirmed  by  Doderidge  and  others,  that  the  spiritual 
court  may  as  well  try  die  modus,  as  the  right  of  tithes ;  and  that 
a  prohibition  is  not  to  be  granted,  till  the  spiritual  court  either 
refuse  to  admit  the  plea,  or  proceed  to  try  it  by  methods  differ- 
ent from  the  rules  of  the  temporal  law,  as  to  the  time  of  limit- 
ation, or  number  of  witnesses,  or  the  like.  (6)  And  where  lord 
Coke  contended  for  the  contrary  doctrine,  it  was  declared  by 
Kelynge  and  Twisden^  in  the  case  of  the  Bishop  of  Lincoln  against 
Smith  (7),  that  in  case  one  hbel  for  a  modus  decimandi,  if  the 
spiritual  court  allow  the  plea,  they  may  try  it.     Gibs,  691. 

But,  notwithstanding,  it  seemeth  now  to  be  clearly  settled, 
that  if  a  modus  decimandi  be  sued  for  in  the  ecclesiasdcal  court, 
a  prohibition  lies  to  stop  the  trial  of  it,  if  the  modus  be  denied  {q) ; 
and  the  reason  is  not  upon  the  account  that  the  spiritual  court 
wants  jurisdiction,  but  in  regard  of  the  notion  the  temporal  law 
hath  of  custom  different  from  the  spiritual :  And  seeing  that 
every  modus  is  due  by  custom,  it  is  the  common  law  only  that 
can  determine,  what  time  and  usage  with  us  shall  be  sufficient  to 
create  such  custom,  that  is,  time  beyond  all  memory  to  the  con- 
trary. Whereas  by  the  spiritual  law,  sometimes  ten  years, 
[  458  ]  sometimes  twenty,  they  will  adjudge  sufficient  to  create  a  custom. 
And  prohibitions  in  such  cases  are  granted,  not  because  the  spi- 
ritual court  hath  not  jurisdiction  of  the  matter,  but  in  respect  of 
the  trial  which  is  to  be  by  the  temporal  law  only ;  and  if  upon 
the  trial  it  be  found  for  the  modus,  the  proceedings  shall  go  on 
in  the  spiritual  court ;  if  against  the  modus,  the  prohibition  shall 
stand.  Wats,  c,  56.  [The  suggestion  for  a  prohibition  to  the 
spiritual  court  in  a  suit  for  smdl  tithes,  if  in  the  affirmative,  must 
be  proved  within  six  montlis,  according  to  2  &  SEd.  6.  r.  13., 
which  are  calendar  months.  (8)3 


(5)  Yet  there  are  several  exceptions,  as  in  cases  of  personal  and 
<ma// tithes,  in  which  customary  payments  are  allowed  without  breacii 
'  of  conscience.    Gibs.  69 1 . 

'  (6)  Price  v.  MascoU,  S  Bulst.  /?.  24 1 . 

(7)  1  Ventr.  R.  S. 

\q)  It  is  not  suffident  that  the  modus  be  denied,  except  the  spirit- 
ual court  be  proceeding  to  try  it ;  for  it  may  be  immaterial  to  the 
question.  VDutens  v.  Robson^']!  H.  Bla.  R.  100.  [So  comm.semh.y  tf 
no  proceeding  is  had  since  the  plea  of  modus.  Grahams.  Potis.  iBk* 
R.  295.] 

(8)  Foy  V.  Lister,  2Raym.  1171.  2  Salk.  554i. 


M^  49  G.  3.  French  v.  Trash  In  this  case  the  plaintiff  libelled 
the  defendant  in  tlie  ecclesiastical  court  for  tithe  in  kind.  A 
prohibition  was  moved  for  upon  an  affidavit,  that  the  defendant 
had  **  answered  on  oath^  or  pleaded  to  the  said  libel  in  the  said 
court,"  a  modus  in  lieu  of  tithes,  which  he  had  duly  tendered  to 
the  rector,  who  refused  to  accept  it.  It  was  objected,  that  the 
defendant  had  only  put  in  an  answer  of  a  modus  in  the  court 
below,  but  had  not  regularly  pleaded  it,  and  therefore  the  appli- 
cation came  too  soon.  Court  said,  that  [this  being  before  sentence] 
there  must  be  a  prohibition  in  this  case,  for  it  appears  that  there 
is  nothing  to  try  in  the  court  below  but  the  modus  insisted  upon 
in  the  defendant's  answer.     10  Eas^s  Rep.  348. 

But  if  in  the  trial  of  a  modus,  the  defendant  permits  the  spi- 
ritual court  to  proceed  to  sentence^  he  is  then  too  late  to  come 
for  a  prohibition ;  because  it  is  only  for  defect  of  trial,  and  not 
for  defect  of  jurisdiction  :  but  a  man  is  never  too  late  for  a  pro- 
hibition, where  it  is  for  defect  of  jurisdiction.  Bunb,  1 7.  (r) 
Siatnbank  v.  Bradshaw,  10  Easfs  Rep.  349. 

Rotheram  v.  Fanshaw^  March  25,  1 748  :  On  a  suit  instituted 
in  the  ecclesiastical  court  for  subtraction  of  tithes,  the  defendant 
there,  without  pleading  any  discharge,  brings  a  bill  to  establish 
a  modus.  The  answer  to  the  bill  does  not  admit  it.  And  he 
now  moved  for  an  injunction  to  stay  the  proceedings  in  the  eccle- 
siastical court,  upon  the  bare  suggestion  of  a  modus  by  his  bill. 
By  the  lord  chancellor  Hardwicke :  If  I  should  grant  this  in- 
junction, I  should  make  a  precedent  for  tripping  up  the  heels 
of  two  courts.;  the  ecclesiastical  court,  and  court  of  ccmimon 
law.  The  ecclesiastical  court  have  a  right  to  retain  suits  for 
tithes,  whether  at  the  instance  of  a  spiritual  person,  or  lay  im- 
propriator. There  may  be  a  suit  also  in  that  court  for  a  modus^ 
as  well  as  for  tithes  in  kind.  The  defendant  likewise  may  plead 
a  modus  there :  if  admitted,  the  ecclesiastical  court  may  go  upon 
the  modus;  if  denied,  the  ecclesiastical  court  cannot  proceed, 
for  defect  of  trial ;  and  if  so,  it  is  the  common  suggestion  for  a 
prohibition  in  the  court  of  king^s  bench ;  but  if  you  come  there 
for  a  prohibition,  you  must  first  shew  the  modus  has  beeii  pleaded 
in  the  ecclesiastical  court,  and  denied  there :  And  no  other  court 
has  the  cognizance  of  it  but  the  court  of  king's  bench.  And 
therefore  I  will  not  make  such  a  precedent,  as  by  a  side  wind 
will  take  away  the  jurisdiction  of  both  courts  at  once.  — •  And 
the  motion  was  denied.     3  Atk.  628.  1  Eden.  R.  276. 

A  bill  in  equity,  in  the  nature  of  a  bill  of  peace,  will  also  lie  Bill  toesta- 
to  establish  a  modus,  where  a  suit  has  been  instituted  for  tithes  ''^jjj* 
in  kind ;  but  a  bill  to  establish  a  modus  or  customary  payment  ™ 


(r)  In  what  cases  a  prohibition  must  be  sued  for  before  sentence 
and  where  it  may  be  had  after,  see  IProl^ibition,  16. 
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m  lieu  of  tithe8»  cannot  be  supported,  where  there  has  been  no 
attempt  to  enforce  the  payment  of  tithes  m  kind.  Lord  Covenhy 
V.  Burdem^  1  Gmll.  1 A96.  See  also  Gordon  v.  Simkinsofh  1 1  V^' 
509.  And  it  is  also  necessary,  that  the  ordinary  should  be  made 
[  ^^9  J   ^  p3j^  ^  ^Q  lyiii^  jf^^     ^^^  ^^  court,  if  dooboiil  of  the  modus, 

directs  an  issue  to  be  tried  by  a  jury.  2  Anst.  56^.  4*  seq.  Mitfordy 
127. 4"  seq.  9  Vvu  Mr.  78,  79.  Vid.  injra^  VII.  12.  Tithes  hm 
to  be  recovered*  But  a  plea,  that  the  defeidant  obtained  a  verdict 
and  judgment  against  the  plaintiff,  upon  stat.  2  &  3  Ed.  6.  c.  13. 
was  allowed  to  be  good*  Nets* Rep. in  Cha.  temp.  Finch^  IS.  And 
the  court  has  frequendy  refused  to  direct  an  issue,  if  the  modus 
appeared,  upon  the  statement  of  it,  to  be  bad.  See  Torriam 
y;  Legge,  X  Black,  Rep.  420.  [Rayner^  52 1  •]  and  Bishop  v.  Chiches- 
ter^  2  Bro.  161.  [An  issue  involving  the  paymait  of  the  modus, 
and  also  the  extent  of  the  district  which  it  was  cont^ided  it 
covered,  is  double,  and  therefore  irregular :  Semb.  The  fact  of 
payment  cannot  be  proved  by  reputation,  but  a  lease  would  be 
evidence  of  a  fiu:t  of  repiftation.  (9)] 

In  the  Archbishop  of  York  and  Dr.  Hayter  v.  Sir  Miles  Stapleton 
and  others,  Feb.  21,  1740;  the  archbish<^  was  entitled,  in  right 
of  his  see,  to  the  rectory  of  Milton  in  Yorkshire ;  and  granted  a 
lease  for  three  lives  to  archdeacon  Hayter,  who  made  a  derivatiTe 
lease  to  one  Taylor.  And  this  bill  was  brought  by  the  arch- 
bishop and  Dr.  Hayter,  for  an  account  of  tithes  in  kind,  and  to 
establish  the  custom  of  setting  out  the  corn  in  stocks.  It  was 
objected,  that  there  is  no  foundation  for  this  bill ;  because  Dr. 
Hayter  having  made  a  lease  to  Taylor,  is  not  entitled  to  any 
account,  and  cannot  maintain  a  bill  (o  establish  a  custom  of 
setting  out  in  stocks  or  stacks,  which  is  a  mere  right.  By  the 
lorddkanceUorHardwicke:  I  am  of  opinion,  the  bill  to  establish 
the  custom  is  well  brought ;  and  that  the  person  who  is  entitled 
to  the  inheritance  is  properly  made  ^  party,  notwithstanding  the 
tithes  themselves  were  out  in  lease  at  the  time  for  which  the 
account  is  prayed ;  for  otherwise,  it  might  introduce  great  incon- 
veniences by  a  collusion  between  the  lessees  and  the  occupiers ; 
and  that  a  bill  may  be  even  brought,  without  praying  an  account, 
to  establish  a  mere  right  only,  appears  from  ^e  common  case  of 
bills  for  establishing  moduses.  (1)  Apd  therefore  I  shall  direct 
an  issue  to  try  the  custom.     2  4t^>  1S6. 


TT 


(9)   fVhite  v.  Lisle,  4  Madfl.  R.  214. 

(1)  Bill  lies  to  perpetuate  the  testimony  of  witnesses  to  prove  a 
modus.     Somerset  v.  Foiherby^  1  Vern.  R.\S5. 


V,  Of  the  several  particulars  tithable. 

« 

I.  Com  and  other  grain,  as  (wheat,  Barley,  oatSj2  beans,  pease^ 
tares,  vetches,  {and  herein  of  bdUcs,  headlands,  stubble, 
and  after-eatage  (^  com  Jields,  p.  46L] 
II.  Ha;g  and  other  like  herbs,  and  seeds,  as  clover,  rap^ 
wood,  broom,  heath,  furze,  p.  467. 

III.  Agistment  or  pasturage  (2  Anst.  498.  500.),  p.  473. 

IV.  Wood,  p.  478. 

V.  Flax  and  hemp,  p.  490. 
VI.  Madder,  p.  491. 

VIL  Hops,  ib.  y 

VIII.  B/xits  and  garden  herbs  and  seeds,  as  turnips,  parsley, 
cabbage,  saffron,  and  such  like,  p.  495. 
IX.  Fruits  of  trees,  as  apples,  pears,  acorns^  p.  496.   . 
X.  Calves,  colts,  kids,  pigs,  p.  498. 
XL  Wool  and  lamb,  p. 499. 
XII.  Milk  and  cheese,  p.  507* 

XIII.  Deer  and  conies,  p.  514. 

XIV.  Fowl,  p.  515. 
XV.  Bees,  p.  516* 

XVI.  Mills  J  fishings,  andother  personal  tithes,  p.  516« 
[XVII.  Marriage  goods  in  Wales,  p.  521.] 

I.  Com  and  other  grain,  as  [wheat,  barley,  oats,']  beans,  pease,    ^         -* 
tares,  vetches,  [and  herein  of  balks,  headlands,  stubble,  and  cfter'^ 
eatage  of  cornfields.'} 

>    1»  Com  is  a  prsedial  great  tithe ;  and  is  tithable  {Recording  ^^^^^' 
to  the  custom  of  the  place;  and  is  commonly  tithed   by  the 
tenth  shock,  cock,  or  sheaf,  where  the  custom  of  the  place  is  not 
Otherwise.     God  393. 

[The  regular  mode  of  tithing  wheat  is  by  the  sheaf  (2),  though 

I  -  -  _  _  r.        - ' —      • 

(2)  For  this  is  the  first  convenieDt  state  in  which  the  tithe  can  be 
collected  after  the  com  is  cut.  Per  lord  EUenborough  in  Shattcross 
y.JouJey  IS  East,  ^7'  Seethe  cases  collected  by  Laxnrence  J.  in 
HaUiwellv,  Trappes,  2  TaunU  R.5S.,  and  Sm^kv.  Sambrook,  I  M,  8^ 
S.10. 

,  Rakings  of  corn  gathered  into  sheaves  are  not  due  of  common 
right ;  by  whick  e^i^mption,  rakings  left  involuntarily,  and  witboui 
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there  are  cases  to  shew,  that  if  in  shocks,  it  is  tithable  that 
way.  (8) 

Of  common  right  the  owner  of  the  com  ought  to  cut  down 
and  prepare  the  same,  and  to  make  it  up  into  sheaves,  cocks,  or 
shocks ;  and  if  the  owner  refuse  to  do  it,  the  parson  may  sue 
him  for  the  same  in  the  spiritual  court ;  but  then  the  suit  ought 
to  be  special,  for  not  setting  them  forth  in  cocks,  and  not  gene- 
rally for  not  setting  them  forth.  But  having  made  the  com  into 
sheaves,  he  is  not  bound  to  set  it  up  in  heaps,  unless  the  custom 
of  the  place  oblige  him  thereunto.     JVats.  c,  49. 

If  a  prescription  be,  to  pay  certain  sheaves  of  corn  for  all  tithes 
of  com,  this  is  no  good  prescription ;  for  the  parishioners  ought 
to  make  it  into  sheaves :  and  therefore  part  of  his  duty  in  kind 
cannot  be  in  satisfaction  of  the  residue.     Wats.  c.  49. 

If  the  custom  of  the  place  be,  to  measure  forth  to  the  parson 
the  tenth  part  of  the  corn  whilst  growing  upon  the  land ;  it 
seemeth  that  this  manner  of  tithing  ought  to  be  observed  (4) ; 
or  if  the  custom  be,  that  the  parson  ought  to  have  for  his  tithe 
of  com  the  tenth  land  of  com,  beginning  at  such  land  as  is  next 
to  the  church,  this  custom  is  good ;  but  when  in  such  case  the 
parishioners  by  covin,  to  defraud  tlie  parson,  did  not  manure 
and  sow  such  lands  (die  com  of  which  would  by  the  custom  be 
to  the  parson)  so  sufficiently  as  their  other  lands,  and  the  parson 
therefore  did  sue  in  the  spiritual  court,  generally,  for  the  tenth 

fraud,  are  alone  meant.  Wat$*  C.  L.  486.  Anon.  Cro.  Car.  596. 
Hob.  jR.  1  ]  • 

(S)  ManteU  v.  Pricey  Gi»m.  1504.  Thus,  if  by  custom  tithe  cofn 
has  been  paid  in  any  other  manner,  as  by  gathering  the  sheaves  into 
shocks  (Archbishop  of  York  v.  Sir  M.  Stapletony  2  Atk.  R.  136.)  or 
making  them  into  cocks,  ( WaU.  CI.  L,  540.,)  the  custom  must  be  ob- 
served, and  the  tithe  still  p^id  in  that  manner,  (Degsey  c.  3.235.):  and 
where  the  farmer  usually  put  the  sheaves  into  shocks,  and  in  case  of 
bad  weather,  opened  them  when  dry ;  this  benefit,  together  with  the 
additional  labour  of  the  fanner,was  held  to  support  a  custom  of  ren- 
dering the  eleventh  instead  of  the  tenth  shock.  Sm^h  v.  Sambrooki 
IM.^S.66. 

(4)  But  since  the  decisions  in  HallvweU  v.  Trappes,  &c.,  such  a  cus- 
tom would  probably  now  be  considered  void ;  it  is  quite  impossible 
to  collect  a  fair  tenth  by  any  such  admeasurement,  and  the  tithe 
owner  is  exposed  to  injury  from  the  partial  manuring  or  sowing  par- 
ticular spots,  while  others  are  neglected.  Hence,  though  by  the 
civil  law  he  may  be  entitled  only  to  the  tenth  ridge,  (2  Leon.  R.'JO.) 
by  common  law,  corn  must  be  cut  and  collected  into  equal  portions 
before  it  can  be  tithed.  And  see  Deg^e^  c.  3.  236.  Wats.  C.  L,  539. 
Ledgar  v.  Langley^  1  Sid.  R.  283.  Kntght\.  Halsey^  D.  Proc.  2B.Sf 
P.  196.  Gtijw.  1554.  S.  C.  Collyerv.  Hotoesy  S  Anstr.R.95^.  Gvom. 
1 490.  And  per  Lord  Ellenborough  in  Shallcross  v.  Jotole,  1 3  East.  267. 


sheaf  and  shock,  and  a  prohibition  was  awarded  becauise  it  was 
said  that  the  parson  might  have  his  remedy  at  the  common  law 
for  the  fraud ;  yet  afterwards  in  the  same  case  a  consultation  was 
granted,  Wray  chief  justice  saying,  that  this  custom  was  against 
conmion  reason.  WaU.  c*  49.  2  P.  Will.  569.  \_Bohun  on  Tithes, 
ch.2.  C.S60 

If  the  custom  be,  that  the  odd  sheaves  or  shocks,  under  the 
number  of  ten,  shall  not  be  tithed,  by  reason  that  they  set 
up  the  titlies  in  heaps  or  shocks,  which  of  common  right  the 
owner  of  the  com  is  not  bound  to  do;  the  owner  is  not  bound  £  462  J 
to  divide  the  said  sheaves  or  shocks,  and  set  forth  the  tenth 
thereof,  for  that  such  custom  upon  such  consideration  is  good* 
Wats.  c.  49.  (See  more  of  Custom,  iryra,  VI.  "  Of  the  setting 
Old,''  4t.) 

[^Barley  and  oats  become  first  titheable  when  put  into  cock  (5) ;  Barky 
and  the  mere  labour  of  ventilating  the  cocks  in  wet  weather  by  *"^  "•*■• 
opening  them,  is  not  such  an  ^ditional  labour  as  will  support  a 
custom  of  paying  less  than  the  full  tenth.  (6)  The  parson  is  en- 
titled to  the  rakings  of  the  tenth  cock  of  barley,  which  must  be 
raked  by  the  farmer's  servant:  and  if  he  has  paid  for  it,  he  is  en- 
titled to  an  allowance  for  that  expence.  (7)] 

2.  It  is  laid  down  in  all  the  old  books,  that  tithes  are  not  to  Balks  and 
be  paid  for  the  herba^  of  meres  or  balks  in  com  fields ;  but  ™®'^* 
that  the  same  are  freed  thereof  by  the  common  law  and  custom 

of  the  realm.     2  Inst.  652. 

3.  So,  it  is  said,  no  tithes  shall  be  paid  for  hay  which  groweth  Headlandk. 
upon  headlands,  where  the]  horses  and  plough  turn  when  the 

land  is  ploughed,  if  there  be  alleged  a  custom  not  to  pay  this, 
and  also  it  be  averred  that  the  headland  is  cmly  sufficient  to  turn 
the  plough.     I  Bolts  Abr.  6^6.  (8) 

4.  So,  if  a  man  j^ay  tithes  of  com,  it  is  said,  he  shall  not  pay  Stubble.  (9) 
any  tithes  for  the  stubble  which  groweth  the  same  year  upon  diat 

land,  though  the  same  be  cut  for  thatch  or  other  uses.  2  Inst. 
652.  I  Boll's  Jbr.GM. 

5.  So,  if  a  man  pays  tithe  of  corn,  he  shall  not  pay  any  tithes  Aftcr-eat- 
for  the  after-pasture  of  that  land  for  that  same  year,  nor  for  "*^*  ^^' 
agistment  in  such  afler-grass.     1  Boll's  Abr.  641. 

[Nevertheless,  notwithstanding  these  great  authorities,  the 
modern  determinations  in  equity  are  directly  contrary;  for  that 
the  balks  and  meres,  the  headlands,  stqbble,  and  afier-eatage^ 

(5)  fVoodshato  v.  Hill,  cited  I  M.  Sf  S.  R.  72.    Erskine  v.  Ruffic, 
6Bac.Ab.74f,75.  Gw«i,961. 
.    (6)  Smi/th  v.  Sambrook,  4i  M.Sf  S.  70. 
^.  {7)  FiUwood  v.  Kemp,  1  Hags.  R.  491. 

(8)  Chapman  v.  Barloin,  B^).  R.  184. ' 

(9)  Andrems  v.  Lane,  Gnom.  477.  Johnson  v.  Aubrey,  Cra.  EL  660. 
Chapman  v.  Keep^  2  fVood^s  D.4i24i. 


ue  a$  mudi  a  palt  of  the  increase  df  that  same  year  as  the  a»m 

or  hay.  (*)] 

^^^^*         6.  A  prescription  may  be  within  a  parish,  that  by  reason  th^ 

ile»  have  not  sufficient  meadow  for  milch  kine  and  draught  catde, 

they  have  used  to  cut  some  of  their  tares  green,  and  give  them  to 

the  aforesaid  stock,  and  to  be  discharged  of  tithes  for  the  same : 

and  this  is  a  good  cnstom  and  consideration,  for  that  the  parson 

hath  an  advantage  thereby  as  well  as  the  parishioner,  namely,  in 

the  tithe  milk  and  manuring  of  the  other  com  land ;  and  the 

[  46S  3   Better  is,  and  want  of  meadow  or  pasture;  and  the  surmise  is  as 

if  it  had  been  said  that  Jor  xvatU  of  meadow  and  pasture,  they 

have  used  to  eat  their  meadows  widi  their  plough  catde,  and  for 

so  much  as  they  did  eat,  to  pay  no  tithes.     fVats.  c.  49.     Butib. 

279.  [See  itifroj  II.  I.  /fay,  &c.  4.] 

So  if  a  mail,  according  to  the  custom  of  the  country,  doth  sow 
his  land  to  feed  his  horses  for  tillage,  and  the  use  hiath  been  to 
•ufier  the  horses  to  be  fed  upon  the  land  without  any  mowing  of 
the  grain;  the  parson  shall  not  have  any  tithes  thereof,  because 
k  is  no  more  than  pasture  for  his  horses.  Wats.  c»  49.  (1) 
Beans  md  .  7.  If  a  man  gather  green  pease  to  spend  in  his  house,  and  there 
P®**^  (^)  spend  them  in  nis  family,  no  tithes  shall  be  paid  for  the  same^ 
but  if  he  gather  them  to  sell,  or  to  feed  hogs,  there  tithes  shall 
be  paid  for  them.     1  BolPsAbr.  647.     Deg.  p.  2.  c.  3.  (S) 

(s)  But  in  Tennant  v.  Stubbing  in  the  exchequer,  Michaelmas  term^ 
.  S6  Geo.  3.  [3  Anst.  R.  640.  Gtvm.  1430.]  This  passage  of  Dr.  Burn 
was  adverted  to  and  denied  to  be  law.  It  was  there  held,  that  stub- 
ble cut  for  fodder  was  not  tirhable,  unless  there  had  appeared  to  be 
fraud  in  leaving  the  stubble  unusuallv  long.  The  Court  did  not  re- 
collect any  case  to  the  contrary,  as  this  note  supposes.  Ex  relat,  M. 
Ansir,  As  to  afler-eatage,  vid.  infray  IIL  AgistmetU^  7*  in  the  note. 

(1)  Grass,  clover,  or  tares,  separated  from  the  soil  bi/  an  instrumetdy 
end  used  ereen,  are  a  great  tithe :  but  if  separated  by  the  mouth  of 
the  ammoLj  are  an  agistment  and  a  small  tithe.  Lagden  v.  Flacky 
2  Hagg.  R.  306,  307.    See  infra,  II.  Hay,  &c.  4. 

(2)^ease  are  not  titheable  in  the  wad,  but  in  cock.  1  M.  8f  S.  74. 
So  semb.  of  beans,  for  that  is  the  first  stage  in  which  they  become  of 
prima  Jade  equal  parcels,  so  as  to  be  capable  of  comparison. 

(3)  Toller  (ch.4.  119.)  has  adopted  this  doctrine^  saying,  no  custom 
is  necessary  to  effectuate  this  common  law-exemption.  Mirehouse 
has  collected  ancient  authorities  in  its  favour  (ch.  iv.  §  8.),  but  diflers 
in  (pinion.  The  nature,  and  not  the  subsequent  use,  c£  an  article  must 
surely  determine  its  tithability  ;  the  converse,  viz.  '^  that  subsequent 
use  of  an  article  not  originally  titheable,  shall  not  make  it  titheable*' 
is  certainly  true.  See  per  lord  Hardmcke,  in  Walton  v.  Tryon,  Amb. 
R.  130.  Giam.  821. ;  and  see  Sims  v.  Bennet,  Gtom.  889.  In  JPearse 
V.  Hall,  2  Wood's  Dec,  456.,  it  seems  implied  that  no  such  exemption 
exists.  In  Williamson  v.  Lord  Lonsdale,  Dan.  R.  49. 171.  5  Pri.  R. 
25.»  it  was  alluded  to  as  a  ground  for  a  similar  exemption  oi potatoes 
and  turnips  so  used :  but  it  was  declared  a.solitary  exemption ;  and 
potatoes  and  turnips  so  used  were  declared  tithable. 


It  hath  been  dispated,  whether  the  tithe  of  1>€»UI5  and  peases- 
gathered  by  the  hand,  and  sold  for  man^s  food,  is  a  great  or  smalt 
tithe.  As  in  the  case  otSimSj  vicar  of  Eastham  in  Essex,  against 
Bennet  and  Johnson^  occupiers -of  lands  within  the  said  parish, 
and  Wilkes  and  Hitchy  impropriators  of  the  rectory  dT.the  said 
parish;  Dec.  6. 1762  (4):  Mr.  Sims,  the  vicar,  brought  his  bill 
in  chancery  in  the  year  1756,  setting  forth,  that  by  the  endow-» 
ment  of  the  vicarage  he  is  entitled  to  the  tithes  of  gdfd^is  and 
curtilages^  and  all  sorts  of  tithes,  except  the  tithes  of  shea^^es,  and 
hay,  and  mills  [^pneter  decinias  garbarum  et  foeni  et  molendinonm^ 
ad  venttm] ;  that  the  defendants  Bennet  and  Johnson,  holding 
several  parcels  of  land  in  the  said  parish,  did  in  the  same  yeai^ 
cultivate  several  pieces  of  such  land  with  beans  and  pease,  of  such 
sort  as  are  generally  used  for  the  food  of  man,  which  they  gathered 
in  the  months  of  June,  July,  and  August,  by  the  hand,  in  the 
field,  by  plucking  them  from  the  stalk  whilst  ^een,  and  sent  the 
same  to  market,  and  sold  them  for  the  food  of  man  accordingly  ^ 
and  insisting,  that  by  the  gathering  beans  and  pease  by  the  hand, 
so  cultivated  as  aforesaid,  he  the  said  Sims,  as  vicar,  by  virtue  bf 
the  said  endowment,  became  entitled  to.  the  tithe  thereof,'  and 
that  no  tithe  ought  to  be  paid  for  the  same  to  the  improjM'iatory 
nor  ought  beans  and  pease  so  cultivated  and  gathered  by  the 
hand,  by  plucking  from  the  stalk  whilst  green,  to  be  considered 
as  part  of  the  times  appropriated  to  the  rectory.  To  this  bill 
the  defendants  put  in  their  answers.  And  the  defendant  Bennet 
said,  that  in  the  year  1 756,  he  sowed  thirtecai  acres  or  there* 
abouts  with  pease  and  beans,  in  the  open  fields  in  the  said  parish^ 
and  believed  that  in  June,  July,  and  August,  in  the  same  year,  he  r  ^^^  -i 
gathered  ten  acres  and  a  half  or  thereabouts  of  the  ..same  by  the  ^ 
hand  in  the  field,  by  plucking  them  from  the  stalk  whilst  they 
were  green,  and  sold  them  in  a  cart  by  retail  by  pedes  and  smaller 
quantities,  in  and  about  the  parish  of  Eastteun,  and  in  the  streets 
of  London,  and  the  remainder  of  such  pease  and  bean^,  wete 
gathered  into  the  bam  and  threshed.  And  the  defendant  Johnson 
said,  that  he  sowed  five  acres  of  beans  and  pease  in  like  manner^ 
and  part  thereof  he  plucked  by  the  hcmd  when  green,  and  sold 
the  same  in  London  streets  and  at  market^  and  gathered  and 
threshed  the  remainder  in  the  bam.  And  both  the  said  defend- 
ants said,  that  all  their  ground  in  the  sidd  parish,  sowed  with 
pease  and  beaiis  in  the  said  year,  was  ploughed  for  that  purpose^ 
and  no  part  thereof  was  dug  with  a  spade  except  under  or  near 
the  hedges,  where  the  same  could  not  be  ploughed,  or  in  such 
places  as  were  too  wet  to  be  ploughed;  and  that  the  tithe  of  all 
beans  and  pease,  whether  gathered  green  or  otherwise,  having 


•*->^^>*a*.^Mv«*> 


(4)  5  Bro.  P.  C.  586.  7  id.  29.  1  Ed.  R.  382.  S.  C.    See  Austen  r* 
Nicholas f  7  Bro.  P.  C.  9*  Gundey^*  Burt,  Bunb^R^  \Q^ 
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been  always  paid  to  the  rector,  and  esteemed  to  belong  to  him, 
they  had  therefore  compounded  with  the  impropriators  for  the 
same,  and  hoped  they  should  not  be  compelled  to  account  also 
with  the  vicar  for  the  same  tithes.  The  defendants  Wilkes  and 
Hitch,  in  their  answer,  insisted  on  their  right  as  imjHropriators. 
Witnesses  were  examined  on  both  sides.  Several  of  whom  de* 
posed,  that  such  pease  and  beans  as  are  used  for  the  food  of  man, 
had  been  cultivated  in  the  fields  and  grounds  of  the  parish  of 
Eastham,  only  for  about  thirty  years  past,  and  were  cultivated 
and  gathered  green  off  the  stem,  as  usually  done  in  a  garden 
(save  only  that  in  the  field  the  plough  hath  been  generally  used 
and  in  the  garden  the  spade),  and  in  rows,  but  m  a  different 
manner  from  those  planted  and  sown  in  fields  in  the  conmion 
course  of  husbandry  for  provender,  and  not  for  man's  food.  And 
one  of  the  witnesses,  Mr.  Wyat,  vicar  of  the  parish  of  Westham 
(adjoining  to  that  of  Eastham),  said,  that  in  the  year  175S,  he 
commenced  a  suit  in  chancery  against  the  impropriator  and 
others  of  his  said  parish  for  such  tithes,  and  that  the  then  lord 
chancellor  decreed  in  his  favour,  and  he  hath  enjoyed  the  said 
tithes  ever  since.  On  hearing,  the  lord  keeper  Henley  decreed, 
Nov.  10. 1760,  that  the  vicar's  bill  should  be  dismissed,  without 
costs.  Upon  this,  Mr.  Sims  appealed  to  the  house  of  lords, 
setting  forth  the  following  reasons:  1.  It  is  admitted  by  the 
respondents,  that  if  the  tiUie  of  beans  and  pease,  cultivated  in 
[  465  ]  a  garden-like  manner,  and  gathered  by  hand  whilst  green,  is  a 
small  tithe,  the  same  is  not  mcluded  in  the  exception  out  of  the 
vicar's  endowment.  Many  arguments  may  be  offered  to  prove 
it  such.  The  quality  of  all  tithes  is  to  be  determined  at  the  time 
of  severance,  when  the  right  accrues.  The  same  thing  which 
produces  a  great  tithe  in  one  state  and  mode  of  culture,  produces 
a  small  tithe  in  another.  If  clover  is  cut  for  hay,  it  is  considered 
9s  a  great  tithe ;  when  suffered  to  grow  for  seed,  it  is  considered 
Tares  for  as  a  small  tithe.  (5)  This  is  also  the  case  of  tares :  when  cut 
▼ecches.(6)]  green,  they  are  referred  to  the  class  of  small  tithes;  when 
matured  and  dried  before  cut,  they  are  referred  to  the 
class  of  j^eat  tithes.  (7)  The  tithe  in  question  is  certainly  not 
a  tithe  otcorn  or  grain ;  and  it  bears  two  marks  of  a  small  tithe; 
the  one,  that  it  is  in  the  nature  of  a  garden  tithe,  being  dis- 
tinguished out  of  the  description,  not  by  difference  of  culture, 
but  merely  by  the  locality  of  setting  beans  and  pease  in  fields : 

(5)  Wallis  v.  Pain.  Com.  R.  infra^  IL  4. 

(6)  Become  first  titheable  in  cocks,  and  not  in  the  wads,  which  are 
of  unequal  sizes.  \  M.8^  S,  74. 

(7)  Hodgson  y.  Smithf  Bunb.979.  I  Ram.  12S.  contra^  viz.  that 
tareSi  whether  green  or  ripe,  are  a  great  tithe,  and  belong  to  the  rec- 
tor, [if  cut  with  an  instrument,  not  if  severed  by  the  mouth  of  the  animal. 
I  Hagg.  R.  306,  307*  See  infra^  IL  «  i/cy,"  &c.  4.] 
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the  other,  that  it  is  a  new  and  modem  culture.  3.  Supposing 
the  tithe  in  question  to  be  a  great  tithe ;  still  the  vicar  was 
intended  to  be  endowed  with  it,  because  it  is  not  included 
in  the  exception  out  of  his  endowment  Pease  and  beans 
plucked  by  the. hand,  whilst  green,  from  the  stem,  however  culti-« 
vated,  or  wherever  planted,  can  never  be  tithed  under  the  de« 
scription  of  decinus  garbanim.  Spelman  in  his  glossary  interprets 
garba  to  be  Jaciadus  either  of  fruits  or  wood:  Du  Fresne  calls 
it  spicarum  manipidus.  And  Matthew  of  Westminster  saith, 
frumenti  manipukts  quern  patrice  lingua  dicimus  sheaf,  gallice  vero 
garbam.  But  the  tithe  in  question  cannot  fall  under  the  meaning 
of  the  word  garba,  being  set  out  and  taken  by  a  measure  totally 
different.  3.  It  doth  not  seem  an  objection  of  weight  to  the  ap- 
pellant's demand,  that  if  tithes  are  t)aid  to  the  vicar  for  pease 
and  beans  gathered  ffreen,  another  tit^e  will  be  claimed  by  the 
rector,  when  the  stalks  ripen  and  are  dut  down,  by  which  means 
a  double  tithe  is  said  to  be  payable  for  the  same  thing.  This 
will  appear  otherwise,  when  the  matter  is  considered  not  in  the 
light  of  paying  two  tithes  for  one  diing,  but  of  dividing  the  same 
tithe  between  two  different  owners,  according  to  the  grant  of  ap- 
propriation. The  vicar  will  have  his  tithe  of  what  is  actually  r  4^^  1 
Sathered  green,  and  the  rector  of  what  is  left,  afler  it  shall  be  cut 
own.  4.  It  is  submitted  to  be  an  objection  of  as  little  weight  as 
the  objection  just  answered,  namely,  that  in  consequence  of  the 
appellant's  reasoning,  the  farmer  wiU  have  it  in  his  power  to  de- 
termine the  property  of  tithe$  between  rector  and  vicar,  from  the 
manner  or  place  of  Cloture,  or  time  of  gathering.  But  this  is  a 
contingency,  which  attends  this  sort  of  right ;  the  occupier  being 
allowed  by  law  to  cultivate  his  lands,  as  he  and  the  landlord  shdl 
think  proper ;  which  makes  tithes,  in  their  own  nature,  a  fluctuat- 
ing and  uncertain  inheritance.— -On  the  other  hand,  the  re- 
^ondents  hope  the  decree  will  be  affirmed,  for  these  (amongst 
c^er)  reasons  :  1.  Because  a  vicar  cannot  claim  tithes  of  any 
kind  but  by  endowment,  or  by  usage  (which  is  only  evidence  of 
an  endowment).  In  this  case  there  is  no  evidence  of  usage ;  and 
therefore  if  the  vicar  is  not  intitled  to  the  tithes  in  question  un- 
der the  endowment,  he  is  not  intitled  at  all.  But,  2.  By  the  en- 
dowment, the  tithes  in  question  are  excepted  out  of  the  grant  to 
the  vicar;  for  the  words  dedrnce garharura,  in  the  exception,  have 
been  always  considered  as  technical  terms,  appropriated  to,  and 
descriptive  of,  great  tithes,  and  to  distinguish  them  from  small 
tithes.  And  garha  in  its  signification  comprehends  pease  and 
beans  growing  in  fields,  as  well  as  all  other  sorts  of  corn  and 
grain  growing  in  fields.  (8)    So  that  pease  and  beans  are  in  their 


(8)  Pease  and  beans  were  anciently  garbed  or  bound  in  sheaves* 
Finch,  2. 
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own  nature  it  great  tithe,  and  excepted  ont  of  the  ricdr^s  endow- 
ment in  this  ease,  under  the  name  cXgarba.  S.  As  to  the  objec- 
tion, that  in  the  present  case,  the  pease  and  beans  being  plucked 
green,  and  sold  for  the  food  of  man,  they  axe  applied  to  the  same 
use  as  beans  and  pease  growing  in  gardens,  which  are  a  small 
tithe ;  and  that  this  tithe  ought  to  take  its  denomination  from  thef 
use  the  thing  tithable  is  applied  to^  and  therdbre  is  a  small  or 
▼icarial  tithe,  and  not  within  the  meaning  of  deeinue  garbarum: 
It  is  answered,  that  all  the  cases  relative  to  tithes,  taken  together, 
serve  to  prove,  that  the  law  denominates  and  adjudges  tithes  to  be 
creat  or  small,  according  to  the  nature  of  the  thing,  and  not 
from  the  mode  of  cultivation,  or  use  to  which  the  thing  is  applied* 
And  therefore  in  this  case,  the  application  of  the  pease  and  beans 
in  question  for  the  food  of  man,  they  not  being  nor  felling  under 
the  denomination  of  tithes  of  gardens,  technically  called  decima 
ioriorumf  ought  not  to  convert  the  dthes  in  question  into  smatt 

[  467  ]    tithes. And,  after  a  full  hearing,  Dec  6th  and  7th,  1762, 

the  lords  aflbrmed  the  decree,  (t) 

IL  Htn^j  and  other  like  kerbs  andseeds  ;  as  clover^  rape^  vooad^ 

broo^fiij  heaihf  junse* 

1.  By  a  constitution  of  archbishop  Winchelsea,  it  is  ordained, 
that  the  tithes  of  hay  wheresoever  it  groweth,  whether  in  lar^ 
meadows  or  small,  or  in  the  highvxiySi  shall  be  demanded  and 
(as  is  expedient)  shall  be  paid  to  the  church.    Lind.  191. 

In  the  highwiws']  In  cniminis :  But  in  a  constitution  of  Gray 
archbishop  of  lu)rk,  from  which  thb  constitution  is  taken  and  in 
agreat  measure  copied,  it  is  in  chevisisy  in  the  fore  acres  or  heads 
(rf  the  ploughed  land ;  (although  the  common  law,  as  it  hath  been 
said,  will  not  admit  of  this.)    Johns.  Winch. 

It  hath  been  reserved,  that  if  a  man  cut  srass,  and  before  it  be 
made  into  hay,  but  only  put  into  swathes,  be  carrieth  and  giveth 
It  to  his  plough  cattle  K>r  their  necessary  sustenuice^  not  having 
sufficient  for  their  sustenance  otherwise ;  no  tithes  shall  be  paid 
thereof.  1  BoU's  Abr.  645.  Bunb.  279.  {u) 
.  But  in  the  case  of  Webb  and  Warner^  M.  2  jr.,  when  the  inha- 


(i)  And  see  ante,  II.  2.  But  where  it  appeared  that  the  vicar  bad 
5y  prescription  a  ri^t  to  the  tithes  of  pease  and  beans  set  and  planted 
in  rows  and  ranks,  and  managed  with  a  spade  and  hoe  in  a  garden- 
like manner,  the  court  of  exchequer  held,  that  the  right  continued 
although  the  ground  was  prepared  with  a  plough.  Nicholas  v.  Austen 
or  EUiotf  Bunb.  19. ;  affirmed  on  appeal,  2  Bro.  P.  C  31.  [And  see 
AtLstin  V.  Nicholas,  3  GwU.  615.  7  Bro.  P.C.  9.  But  the  impropriator 
has  the  right,  if  the  vicar  does  not  shew  an  endowment  or  usage  to 
the  contrary.  Gundey  v.  Burt,  Bunb.  R.  169.] 

(u)  S.  P.  Collider  v.  Home  and  Reidf  2  Anst.  481. 
6 
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bitants'of  divers  marshes  and  fenny  lands,  who  used  to  gather  a 
Tough  hay,  called  fenny  fodder^  for  want  of  suffident  grass  to 
sustain  their  beasts  in  winter,  alleged  that  they  did  this  for  the 
sustenance  (^  their  beasts  and  the  better  increase  of  their  husband* 

,  and  ought  therefore  to  be  freed  from  the  payment  of  tithes  ; 

e  court  held,  that  this  surmise  was  not  sufficient,  for  one  may 
not  prescribe  in  non  decimando :  and  in  that  it  is  alleged  they 
bestow  it  upon  their  cattle  there,  that  is  not  any  cause  of  dis- 
charge ;  for  so  th^  may  prescribe  for  com  spent  in  their  family, 
or  for  com  given  tor  provender  to  their  cattle ;  whereby  no  tithes 
should  be  paid.  Cro.  Jac.  47.  [See  in/ra^  4.] 

Hay  is  a  praedial  great  tithe ;  ana  is  to  be  tithed  in  swathes,    [  453  ] 
windrows  or  cocks,  as  the  custom  of  the  place  is.  Gaa.  412. 

Of  common  right,  it  seemeth  that  grass  is  tithable  when  it  is 
put  into  grass  cocks,  and  not  before ;  tor  that  then  the  tenth  may 
be  severed  from  the  nine  parts.     Wats.  c.  49. 

In  the  case  of  Fox  and  Ayde^  E,  1 729,  in  the  chancery ;  it  was 
objected,  that  the  parishioners  de  jtere  ought  to  make  their  tithe 
grass  into  hay.  But  the  lord  chancellor  King  declared,  the  law 
to  be  otherwise ;  and  interrupted  the  counsel  when  they  began  to 
speak  to  this,  saying  that  all  which  the  parishioners  were  bound 
to  do  was  to  cut  down  the  grass  and  divide  it  into  ten  parts,  after 
which  the  parson  was  to  make  it  into  hay ;  and  that  this  had 
been  so  resolved  in  a  Devonshire  case  (the  case  of  one  Reynolds)^ 
2  P.  mU.  520. 

Yet  in  the  notes  upon  the  said  case,  by  the  editor,  it  is  ob- 
served, that  it  is  called  the  tithes  of  hay,  and  not  of  grass :  and 
so  is  the  aforesaid  constitution.  (8) 

But  whatever  the  owner  is  obliged  to  do  of  common  right,  the 
custom  of  every  place  is  to  be  observed ;  and  therefore,  if  flie  cus- 
tom be  to  measure  out  the  tenth  part  of  the  grass  islanding  for  the 
tithe  thereof^  and  that  the  parson  shall  cut  and  make  it,  this  is 
good  [but  see  last  note}.      And  in  this  and  all  other  cases,  when 

(8)  Hay  is  not  tithable  in  the  swath,  but  must  be  tedded  or  fairly 
thrown  abroad  from  the  swath ;  and  it  is  afterwards  tithable  in  a  state 
when  it  is  neither  grass  nor  hay,  viz*  in  grass  cocks,  or  those  cocks 
into  which  it  is  first  collected  after  cutting  and  tedding.  Netoman  v. 
Morgan^  ICampb.SOS.  10  East,  5.  HaUmelly.Trappesy2Taunt.55. 
2  Nero.  R.  173.  Smith  v.  Sambrooky  I  M.  Sf  S.  66.  70.  See  infray  471. 
No  action  therefore  will  lie  against  the  parson  for  not  taking  away  the 
tithe  of  grass  set  out  in  the  swath.  Moves  v.  WiUetty  clerk,  3  Esp.  N.  P. 
C.  31.  Putting  It  into  hay  cocks  before  tithing,  can  only  be  done  by 
consent.  Per  Le  Blanc  J.,  Shallcross  v.  Jovole,  1 3  East.  R.  268.  A  cus- 
tom to  put  it  into  cocks  without  raking  round  them,  is  bad.  Staughion 
V.  Hidef  Gtom.  566.y  and  other  cases.  Mirehouscy  60.  n.  2.  The  sub- 
sequent use  of  hay,  by  the  mouths  of  beasts  of  the  plough  or  pail,  or 
sheep,  does  not  exempt  it  from  tithe.     Webb  v.  Warner,  Cro.  J.  47. 
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the  tith«  of  the  grass  k  set  forth,  and  the  owner  is  not  bound  to 
make  the  parson's  tithe  into  hay ;  the  parson  dejure  may  make 
the  grass  into  hay  upon  the  land  on  which  it  grew  (9),  although 
the  usage  time  out  of  mind  hath  been  to  the  contrary :  and  it  is 
needless  for  the  parson  to  allege  a  custom  (or  the  doing  of  it 
Wats,  c.  49. 

The  finding  straw  for  the  body  of  the  church,  is  no  discharge 
from  tithe  hay,  because  it  is  no  advantage  to  tlie  parson,  who  is 
not  charged  with  the  repairs  of  the  church.  Cro.  Eliz.  276.  (1) 
But  a  meadow  in  the  parish,  of  which  the  parscm  and  his  pre- 
decessors had  been  seised  time  out  of  mind,  was  jucb^  a  good 
consideration  for  the  parishioners  to  be  discharged  of  tithe  hay ; 
for  it  shall  be  intended  that  it  was  originally  given  on  that  ac- 
count. 1  RiM's  Abr.  649. 
After-  2.  RoUe  says,  that  of  aftermowth,  that  is,  the  second  mowth, 

mowtb.  tithes  shall  be  paid  dejure^  without  a  special  prescription  to  be 
discharged  by  payment  of  the  tithes  out  of  the  first  mowth,  and 
then  it  shall  be  discharged.  1  BolTs  Abr.  640.  (2) 
[  469  ]  But  Sir  Simon  Degge  says,  that  tithes  are  not  to  be  paid  of  the 
aftermaths  of  meadows;  but  if  the  meadowing  be  so  rich  that 
there  are  two  crops  of  hay  got  in  one  year,  there  the  parson  shall 
have  tithe  as  well  of  the  latter  as  of  the  former  crop.  Ikg.  p.  2. 
c.  S.  2S7. 

But  if  the  occupier  of  the  land  can  prescribe,  that  in  ccmsider- 
ation  the  owner  doth  make  the  first  tonsure  into  good  and  sufii- 
cient  hay,  and  set  it  forth  in  cocks  sufficiently  dried,  then  he 
shall  be  discharged  of  the  tithes  of  the  aftermowth ;  this  is  a 
good  prescription  and  discharge,  by  reason  of  the  labour  and 
costs  he  bestowed  In  making  the  first  tonsure  into  hay.  Boh. 
46,  47.  (3) 

Or  if  the  prescription  be,  to  be  discharged  of  the  tithe  of  the 
aftermowth,  only  upon  consideration  that  they  have  used  time 
out  of  mind  to  cut  down  the  grass  of  the  first  mowth,  and  the 
same  to  tedd  and  shake  abroad,  and  the  same  grass  so  dispersed 
and  cast  abroad  to  gather  into  weaks  and  windrows,  and  put  it 
into  small  cocks  at  their  own  costs ;  this  is  sufficient,  though  it  be 


(9)  South  V.  Jone$y  Stra.R.  245,  taking  a  reasonable  time  to  do  so. 
SBulitr.396.   (T«Dm.424. 

(1)  Scoiy  V.  Baker. 

(2)  Grysman  v.  Lewu,  Cro.  Elix.  446.  Gibs,  676.  MargetU  v.  BuU 
cher,  Gwn.  5S1.  ace.   See  cases  collected,  Mireh'  41. 

(3)  Johnson  v.  Aubrey ^  Cro,  EL  660.  Moor,  910.  Green  v.  Austen, 
Cro.  Ja.  116.  Anon,  Cro.  Car,  iiOS*  The  case  of  Durrani,  v.  Booty, 
2  Lutw,  1071.,  went  so  far  as  to  allow  a  custom  to  discharge  this  tithe, 
where  the  occupier  made  the  first  mowth  into  equal  cocks,  and  thus 
set  them  out  at  his  own  expence :  but  this  is  contrary  to  the  late  rule 
in  Netoman  v,  Morgan,  supra. 
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not  made  into  perfect  hay.  Cro.  Jac.  42.  (4)  [So  where  the  grass 
grew  in  a  wet  place,  exemption  from  payment  of  this  tithe  was 
allowed  in  consideration  of  its  being  constantly  carried  by  the 
occupier  to  a  drier  spot.  (5)] 

And' in  the  case  oi Norton  and  Briggs,  T.  9  W^  it  was  said  by 
Treby  chief  justice,  that  tithes  are  not  payable  for  aftermiowth 
dejuref  and  therefore  it  is  but'  form  to  lay  a  custom  to  be  dis- 
charged of  tithes  of  aftermowth,  in  consideration  of  making  the 
former  mowing  into  hay ;  for  tithes  [were  then  considered]  pay- 
able only  of  things  renewing  once  in  the  year.  L.  Raym.  242. 
[But  the  opinion  of  Richardson  C.  J.,  that  tithes  shall  be  paid 
de  omnibus  renavantibus  et  crescenbihus  appears  since  to  have  been 
acted  upon  (6)  except  in  the  case  of  2&/eX'eatag€  or  pastureJ} 

3.  It  hath  been  said,  if  a  man  pay  Itithes  of  hay,  that  no  tithes  ADter-eat. 
ought  to  be  paid  dejure  afterwaras  for  the  pasture  £by  animals]  **®' 

of  the  same  land  for  the  same  year ;  for  he  shall  not  pay  tithes 
twice  in  a  year  for  the  same  thing:  for  the  after-pasture  is 
only  the  relics  of  the  hay  of  which  he  hath  paid  tithes  before. 
2  Inst.  652.    1  BoU's  Abr.  640. 

Nor  for  agistments  in  such  after-^o^.  1  MolTs  Abr.  640.  and 
BunbA.7.(7) 

But,  as  was  before  observed,  the  modem  determinations  in 
equity  will  not  allow  of  these  distinctions ;  for  the  aftermowth 
or  after  eatage  are  imdoubtedly  part  of  the  increase  of  that  same 
year,  (u) 

4.  Dr.  Watson  says,  the  tithea  of  clover-^a55  shall  go  to  him  Clover, 
that  hath  the  tithe  hay.     Wats.  c.  S9.  vS^and 

And  in  the  case  of  FranJclyn  and  The  Master  and  Brethren  of  lucern.] 
St.  Cross^  T.  1721 ;  the  vicar  being  endowed  of  tithe  hay,  it  was 
decreed,  that  he  was  thereby  intitled  to  clover,  saint-foin,  and  rye-*    [  470  ] 
grass,  which  are  species  of  hay  that  is  the  genus.     Bunb.  79. 

£Clover,  tares,  vetches,  and  lucern  are  tithable  in  the  same 
manner  as  hay,  as  well  therefore  in  their  second  as  their  first 
€?rop  (8) ;  at  least  if  mown  (9),  and  not  depastured.  (1)]     ^ 

But  the  seed  of  clover  is  in  its  nature  a  small  tithe.  WcUs.  c.  49:  ]^^' 

Thus  in  the  case  of  Wdllis  againstPam  and  XjnderhiU,  H*  1 738,        *■* 


(4)  HaJl  v.  Fettyplace. 

\S)  Andrews  v,  Lane^  Givm.  473. 

<6)  Ibid. 

(7)  Smith  y.  Johnson, 

(u)  This,  it  is  apprehended,  is  a  mistake.  See  post,  Agistment,  7.  in 
the  note. 

(8)  Collyerv.  Hcates,  3  Anstr.  954.   Pomfret  v.  Lauder,  Gwm.  550. 
WaUis  V.  Pain,  Bunb.  344.  fVitherington  v.  Harris,  Gtim.  584. 

(9)  See  p.  468. 
(i)  See  p.  469. 
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a  bin  was  exhibited  in  -the  exchequer  by  the  pbiintiff  Walfis,  *wha 
was  tenant  or  fiinner  under  the  impropriator  of  the  great  tithes^ 
in  the  parish  of  Prittlewell  in  Kent,  and  insisted,  tnat  the  de- 
fendant Pain  sowed  a  field  with  clover,  which  was  cut  for  hay, 
and  that  he  let  the  aftermath  grow  for  seed,  which  was  cut  and 
threshed  for  seed,  of  which  the  plaintHF  ought  to  have  the  tithe 
as  a  ffreat  tithe.     The  defendant  Pain  insist^,  that  he  had  paid 
1§ie  pfaintiff  for  the  tithe  hay  of  his  clover;  and  that  the  aftermath 
of  clover  stood  for  seed,  which  was  a  snudl  tithe,  and  payable  to 
the  vicar.    And  Mr.  Underbill,  the  vicar,  insisted  upon  me  tithe 
of  clover-seed  as  a  vicarial  or  small  tithe.     By  the  depositioas  of 
several  witnesses  it  appeared,  that  the  difference  between  clover 
cut  for  hay,  and  that  cut  for  seed,  is  considerable;  when  made 
into  hay,  it  is  cut  while  the  grass  is  green,  and  fit  for  cattle  to 
eat ;  when  cut  for  seed,  it  stands  till  tne  stalk  is  good  for  little  or 
nothing,  and  the  seed  is  the  only  thing  of  value  or  regarded*     It 
was  argued  for  the  plaintiff,  that  clover-seed  is  in  the  natare 
of  it  a  great  tithe,  and  .therefore  due  to  the  plaintiff:  for  as  tithe 
hay  is  oue  to  him,  the  seed  of  that  hay  must  of  consequence  be- 
long to  him  also ;  that  where  the  parson  is  intitled  to  tithe  hay, 
he  will  be  intitled  to  the  hav  made  oi  clover  as  well  as  of  other 
grass:  and  if  to  the  hay,  likewise  to  the  seed.     On  the  other 
side,  it  was  insbted,  that  clover-seed  is  in  its  nature  a  small  tithe; 
that  the  tithe  of  no  seed  was  ever  looked  on  as  a  great  tithe ; 
and  as  to  what  is  said  that  the  stalk  and  seed  should  go  together, 
it  is  fi:^uent  that  the  seed  or  fruit  of  trees  goes  to  the  vicar, 
when  the  tree  goes  to  the  parson :  wood  is  always  reckoned  a 
great  tithe,  and  goes  to  the  rector,  unless  the  vicar  be  specially 
endowed  with  it;  but  acorns,  as  well  as  the  firuits  of  all  other 
trees,   were  always  held  as   small  tithes.      Lord  chief  baron 
Con^ns  delivered  the  resolution  of  the  court*:   That  1>y  the 
canon  law,  as  long  as  the  distinction  hath  been  made  between 
great  and  small  tithes,  which  is  as  ancient  as  appropriations 
to  the  religious  houses,  who  usually  engrossed  the  great  tithes, 
but  left  the  small  tithes  to  the  curate,   all  seeds  have  been 

[  471  ]  reckoned  as  small  tithes.  The  common  law  seems  to  f(dlow 
the  canon  law  in  this  point.  And  all  the  resolutions  relating  to 
tithes  which  proceed  from  things  newly  introduced  into  England, 
have  held  them  to  be  small  tithes ;  as  safiron,  woad,  flax,  hops, 
tobacco.     As  to  clover-seed,  there  doth  not  appear  to  have  b^ 

rSetds  1  ^^y  ^^P^^"®^  determination  in  this  point :  But  it  is  a  seed,  and  all 
seeds  are  mentioned  as  small  tithes.  It  is  true  that  clover-grass 
made  into  hay  is  of  the  nature  of  all  other  grass  made  into  iiay, 
and  consequently  must  belong  to  the  parson,  or  other  who  is 
intitled  to  tithe  hay ;  but  it  does  not  follow,  when  it  stands  for 
seed,  and  is  not  made  into  hay,  that  the  seed  may  not  be  small 
tithes.    Rape-seed,  caraway-seed,  turnip-seed,  mustard-seed,  are 
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small  tithes;  but  if  the  herb  be  growing  with^  other  graiss  and 
made  into  hay,  it  would  be  great  tithe.  And  all  the  barons 
^reed  in  opinion,  that  the  puiintiff's  bill  should  be  dismissed. 
Baron  Parker  seemed  to  doubt,  as  it  partook  of  the  nature  of  the 
stalk  from  whence  it  was  taken.     2  Com.  Rep,  633. 

And  it  hath  been  decreed,  since  this  case,  that  the  seed  of  clover 
is  a  small  tithe.  Bumb.  344.  [A.  D.  1738.]  Pom/ret  v.  Lauder^ 
Omm.  530.  (x) 

A  modus  may  extend  to  clover,  although  of  late  only  brought  [Modtu  for 
into  England,  if   the  modus  be  such   as  covers  all  tithes  of  ^^^l 
hay.  Bunb.  20.  (j/) 

(x)  In  CoUvert  clerk,  v.  Hoxose  and  Read,  Serjeants-Inn-hall,  26th  [Setting 
July,  1794.  The  principal  question  was,  to  determine  the  mode  of  out  tithe  of 
setting  oat  the  tithe  of  clover-hay ;  the  vicar  insisting  that  it  ousht  ^^^'^^O 
to  be  set  out  in  cocks  or  heaps,  as  common  hay ;  the  defendants,  that 
it  ought  to  be  set  out,  as  they  had  done,  in  the  swathe.  No  custom 
was  proved  to  exist  in  the  pansh  for  setting  out  the  tithe  o£  clover  in 
cocks ;  and  it  appeared  by  the  testimony  of  fttrmers,  that  clover-hay 
is  not  in  that  neighbourhood  made  into^  cocks  at  all  in  the  ordinary 
course  of  husbandry,  unless  in  wet  or  uncertain  seasons.  For  the 
plaintiff  it  was  argued,  that  clover-hay  was  to  be  considered  in  exactly 
the  same  light  as  common  hay.  The  general  rule  of  law  is,  that  tithes, 
shall  be  set  out  at  that  period  when  they  can  first  be  severed. from  the 
nine  parts,  and  the  farmer  is  in  no  case,  unless  by  special  custom,^ 
bound  to  labour  the  conimodity  any  farther.  But  as  to  hay  it  is  set- 
tled, that  in  general  it  shall  not  be  set  out  in  the  swathe,  but  in  cocks ;. 
which  is  an  ulterior  process  (1  Roll.  Ahr.  644.),  and  amounts  to  a- 
determination,  that  in  the  former  stage,  while  in  the  swathe,  it  is  not' 
in  a  fit  situation  to  be  severed :  the  same  rule  must  apply  to  clover.. 
But  it  was  answered  for  the  defendants,  that  the  reason  why  common 
hay  is  set  out  in  cocks,  is  because  that  is  the  best  and:  established.- 
mode  of  cultivating  the  commodity,  and  the  most  proper  period  for 
accurately  dividing  the  ten  parts ;  but  as- there  is  no  such  process  ia 
clover,  without  loss  to  the  farmer,  the  rule  cannot  extend  to  it.  — - 
And  by  Macdonald  Ch.  B.  It  can  never  be  supposed  that  for  any, 
purpose  of  tithing,  the  farmer  shall  be  compelled  to  introduce  an  un- 
common or  disadvantageous  mode  of  agriculture ;  but  here  it  is  proved^ 
that  clover  is  not  customarily  put  into  any  shape  analogous  tO'Srass- 
cocks,  and  that  in  most  seasons  such  a  process  would  be  hurtful  to 
the  commodity.  We  cannot,  therefore,  make  any  decree  which  would 
compel  the  farmer  to  adopt  Uiis  inconvenient  mode  of  making  his 
clover-hay.  The  only  other  way  of  tithing  clover-hay  seems  to  be  in 
the  swathe,  which  must,  therefore,  be  taken  as  the  proper  method. 
But  as  the  point  is  new,  let  the  bill  as  to  this  be  dismissed  without 
costs.  2  AnsU  481.  S.  P.  Baker  v.  AthtU^  2  Ami.  491.  But  it  has  * 
been  since  decided,  that  clover-hay  is  to  be  tithed  in  the  cocks,  and 
not  in  the  swathe.    ifGtoill.  1489. 

(y)  In  Wood  v.  Harrison^  Amb.  563.,  a  modus  was  laid  for  clover, 
and  objected  to,  the  introduction  of  clover  being  of  a  modem  date^. 

II  3 


47 1  (t  dtb€0^ 

[Ckmy.  {Claoer^  tares^  vetches^  lucem^  or  other  grasses,  cut  by  an  instra- 

&g'C"^j  ment  and  given  green  from  the  swathe  to  animals,  e.  g.  horses,  &c#^ 
^""^^'^  used  in  husbandry,  are  liable  to  tithe,  if  the  occupier  have  suflScient 
other  £xlder  or  sustenance  to  support  his  cattle  without  necessarily 
having  recourse  to  such  green  food.(2)  Thequestions,  whether  there 
was  any  other  sufficient  fodder,  or  whether  the  horses  were  used  in 
husbandry,  are  purely  for  a  jury  to  decide.  (S)  ^'  We  have  now,'' 
says  Bichards  C.  B.  ^^  the  law  as  clear  as  can  be :  there  must  not 
be  any  other  fodder  in  order  to  excuse  the  occupier  from  paying 
the  tithes  for  green  grass  and  tares  which  he  has  given  to  his 
cattle,  admitting  the  principle,  that  this  produce,  as  well  as  any 
other  produce  of  the  earth,  is  tithable ;  so  that  primi  fade  it  is 
tithiable  at  all  events,  if  you  have  other  fodder.  Now  other 
fodder  means  exactly  what  food  means."  (4)  It  appears  therefore 
that  a  person  would  not  be  permitted  to  cut  clover,  grass,  &c 
and  give  it  green  to  his  agricultural  animals  without  its  being 
tithed,  provided  he  had  other  food  with  which  to  supply  them  at 
the  same  time.  In  Dorman  v.  Currey,  the  C.  B.  intimated  that  a 
horse  employed  generally  in  husbandry,  does  not  lose  its  exemp- 
tion by  its  being  occasionally  ridden.  Subject  to  the  above 
exemption,  clover,  tares,  and  grass  separated  from  the  soil  by  an 
instrumefUj  and  used  green,  follow  the  nature  of  their  genus,  and 
are  a  great  tithe ;  but  if  separated  by  the  mouth  of  the  animal^  are 
an  agistment  and  a  small  tithe.  (5)] 
Rapegeed.  5.  Rape-seed  isasmalltithe.(6)  It  has  not  been  sown  many  years 
[  472  ]  in  large  quantities  in  this  country.  And  I  do  not  find  or  know 
of  any  judicial  determination  concerning  this  particular  species  of 
tithe.  The  method  of  cultivation  of  rape-seed  is  this :  It  is  sown  in 
August  or  September,  and  suffered  to  grow  till  the  seed  is  quite 
ripe;  and  then  it  is  cut  down,  with  the  greatest  care,  and  if  pos- 
sible in  calm  weather,  with  sickles,  lest  any  of  the  seed  should 
drop  from  the  pods,  and  be  lost  upon  the  ground.  And  for  the 
same  reason  it  is  never  bound  up  in  sheaves,  or  made  into 
hattocks ;  but  as  soon  as  may  be,  it  is  gathered  upon  a  large 
doth,  brought  into  the  field  for  the  purpose;  and  upon  such 
^  cloth  is  threshed  and  dressed ;  and  then  the  seed  is  removed  out 

of  the  field  in  sacks  or  bags.     The  ripeness  of  the  seed  when 

,^a— —IMl     ■l».l»Ml  ■!  ■!■■  I  .1.1  I  III-.    Hill.  . 

but  the  court  said  it  was  a  species  of  grass,  and  would  be  covered  by 
a  modus  for  grass  made  into  hay ;  and  directed  an  issue  accordingly. 

(2)  Mantdl  v.  Paine,  Gwm.  1504.    5  Pri.  S62.  4  Wood^s  D.  566^ 
^    Stevens  v.  Aldridge,  5  Pri*  iJ.  SS4. 

(3)  See  the  last  case. 

(4)  Dorman  v.  Currey,  4  Pri.  R.  109.    Dan.  R.  201.  206.    Wtk. 
Exch.  R.  64.  Dorman  v.  Sears  and  otkerSf  6  Pri.  R.  338.  Dan.  R.  195- 

(5)  Lagdenv.  Flacky  2Hagg.Rep.206,S(n.;  and  see  the  ca»c» 
citdd  in  notis. 

(6)  Robinson  V.  Brooke,  Gtum.  471. 
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proper  for  cuttmg,  and  the  smallness  of  it,  renders  this  method 

of  cultivation  aosolutely  necessary ;  for  if  it  was  to  be  bound  up 

in  sheaves,  or  gathered  into  heaps,  and  then  removed  in  carriages 

or  otherwise  out  of  the  field  to  be  threshed  atid  dressed,  a  great 

part  of  the  seed  would  be  shaken  and  lost,  idiich  would  not 

only  be  a  damage  to  the  owner,  but  also  to  the  land,  for  the    [  473  ] 

shaken  seed  would  grow  again,  and  spoil  the  future  crop  of 

grain. 

It  is  usual  for  the  occupier  of  the  land  to  agree  with  the  owner 
of  the  tithe,  for  the  tithe  of  rape-seed,  at  so  much  an  acre. 

It  never  has  been  determined,  in  what  manner  the  tithe  of 
rape-seed  shall  be  set  out  by  the  occupier  of  the  land,  where  be 
does  not  agree  to  pay  a  composition  for  it  But  the  better 
opinion  seems  to  be,  that  it  should  be  set  out  by  measure  in  the 
field,  after  it  is  threshed  and  dressed ;  as,  firom  the  manner  of  its 
cultivation,  the  owner  of  the  tithe  cannot  sooner  remove  it  firom 
the  land,  and  as  he  has  no  right  to  enter  upon  the  land  for  any 
other  purpose  than  to  take  away  his  tithe,  which  in  this  case 
is  not  capable  of  being  taken  away  before  it  is  threshed  and 
dressed. 

6.  Woad  growing  in  the  nature  of  an  herb,  the  tithe  thereof  is  Woad. 
a  small  tithe :  as  was  agreed  by  all  the  justices,  in  the  case  of 
Udal  and  Tindal,  H.  1  Car.,  Cro.  Car.  28, 

7.  No  tithes  shall  be  paid  of  fern.     2  Inst.  652.  I^crn. 

8.  It  is  said,  that  for  heath,  fiurze,  and  broom,  tithe  shall  be  Heath, 
paid ;  unless  tlie  party  set  forth  a  prescription  or  special  custom,  ^^"^ 
that  time  out  of  mind  there  hath  been  paid  milk,  calves,  or  other 
tithes,  for  the  cattle  that  have  been  kept  upon  the  same  lands ;  in 
which  case  they  shall  not  pay  tithes.     God.  4*13*     Gibs.  608; 
[But  qu.  see  IV.  6.] 

Also  if  theybe  burned  in  the  owner's  house  kept  for  husbandry 
within  the  parish,  they  may  be  discharged.  Wood.  b.  2.  c.  2; 
Boh.  SS.     But  otherwise  if  sold.     Boh.  53. 

So  in  the  case  of  Rolfs  and  Harding^  M.  12  An.  It  was  ad- 
mitted, that  no  tithes  are  due  for  fiirze  spent  upon  the  premises; 
but  for  fiu'ze  cut  into  faggots  and  sold,  it  was  decreed  by  the  lord 
chancellor  Harcourt  that  tithes  should  be  paid.  Vin.  Dismes, 
Z.  31.(7) 

(7)  Thus  a  prohibition  was  eranted  in  a  suit  for  tithes  of  broom^ 
keaihf  Jurze^  and^m,  where  it  was  suggested  that  defendant  kept  a 
house  of  husbandry,  and  used  the  broom  to  bum,  and  the  furze  to- 
make  pens  on  his  ground  for  sheep,  (Dr.  fVats's  case,  3  Keb.  K  635.) 
the  tithe  owner  having  thereby  procured  uberiores  dedmas^  on  which 
principle  alone  the  occupier  appears  to  be  exempted  from  paying 
tithes  on  articles  otherwise  Jcjure  tithable.  Rooket  v.  GometshaU, 
LUt.  $67. 

I  I  4 


*7S  Citbe0. 

IIL  Agistment  or  pasturtj^e. 

Agiitmeiit,       ].  Affistment  is  the  keeping  or  depasturing  of  sheep,  and  of 
^  any  kind  of  cattle,  whether  beasts  or  horses :  And  the  tithe  of 

agistment  b  the  tenth  part  oS  the  value  of  the  keeping  or  depas- 
turing of  such  shem,  beasts,  and  horses,  as  are  liable  to  pay  it.  (8) 
And  It  is  so  called  m>m  the  French  geyser^  gister^  {jacere]  to  lie^ 
because  the  beasts  are  levant  and  couchant,  that  is,  lying  and 
n&ing. 
[  4f74t  ]        2.  In  the  case  o{T^  Vicar  t^Kellirigtan  against  J^  Master  and 
-^^^^tnudT    ^^^^^^^^  ^  Trinity  College  and  others^  the  vicar  being  intitledtoall 
[pnBdud]     ^®  small  tithes,  claimed  by  virtue  thereof  the  tithe  of  a^stment. 
(9)  ticbe.      And  by  the  lord  chief  baron  Parker :  There  is  no  doubt  at  this 
day,  but  that  agistment  tithe  is  a  small  tithe :  and  the  same  was^ 
decreed  to  the  vicar  accordingly.     1  Wilson^  170.  (z) 
Due  de  5.  Xhis  tithe,  being  the  tenth  part  of  the  value  of  the  produce- 

jure.  ^f  ^^  land,  is  due  otcommon  right;  because  the  grass  which  is- 

eaten  b  dejure  tithable,  and  must  have  paid  tithe  if  cut  when  full 
grown.     L. Raym.  1 57.     2  Salk.665.  (1)     2  Inst.  651. 
^^orwhat  4^  'fiig  general  rule  is,  that  this  tithe  is  to  be  paid  for  beasts 

agisted  for  nire ;  or  for  dry  or  barren  cattle,  that  do  otherwise 
yield  no  profit  to  the  parson :  and  not  for  cattle  which  are 
nourished  for  the  plough  or  pail,  and  so  employed  in  the  same 
parish ;  because  the  parson  hatli  tithe  for  them  in  another  kind. 
2  Inst.  652.     Deg.  p.  2.  c.  5. 

But  if  a  foreigner  that  lives  in  another  parish  depastures: 
ground  with  cattle  bred  for  the  plough  and  paQ,  to  be  employed 
m  a  foreign  parish ;  he  shall  pay  tithe  for  the  agbtment  of  such 
cattle.     Deg.  p.  2.  c.  6.  L.  Bajfm.  129.  (S) 

(8)  Byam  v.  Booihy  2  Pri.  R.  267.  Ellis  v.  Saul,  1  Anst.  R.  SS2. 
Scarr  v.  Trin.  Coll.  S  id.  761.  Own.  1  US.  S  Anstr.  R.  760.  Hick  v. 
Woodson,  2  Salk.  655.  1  Ld.  Raym.  137. 

(9)  Scarr  v.  Trin.  Coll.  Cambridge  (1796),  S  Anstr.  A.  760. 

(z)  In  the  case  of  lUingtoorth  v.  Lei^h,  which  was  a  suit  by  the 
vicar  for  the  recovery  of  agistment  tithe,  the  court  admitted  the 
books  of  lessees  of  the  rectory,  containing  entries  of  the  receipt  of  that 
tithe  after  the  determination  of  their  lease,  to  support  the  claim  of 
Uie  impropriator  to  that  species  of  tithe.  4  Gtoill.  1615.  IHerba^  does 
not  ex  vt  termini  mean  agistment ;  therefore  the  shewing  an  old  grant 
from  the  crown  of  *'  herbage^  is  not  sufficient  proof  of  title  in  persons 
claiming  under  the  grantee  the  tithe  of  agistment ;  but  the  vicar  was 
decreed  entitled  to  an  account  of  agistment  tithe,  shewing  that  he 
alone  had  taken  the  other  smatl  tithes,  Wood'^.  dissentients  Scott  v. 
Lawson,  7  Pri.  R.  267.  And  see  S.  P.  Byam  v.  Booth,  2  Pri.  R.  281.} 

(1)  Comb.  R 143.  Hicksv.  Woodson,  Cro.  El.  446.  Poryy.  Wrighty 
Hardr.  R.  184.  Monday  v.  JLovice,  Moor,  454.  Seld.  c.  11.  328. 

(3)  Scoles  y.  Lowther. 


Also  if  the  same  cattle  are  turned  off  to  be  fiitted,  and  ate 
grazed,  there  tithes  of  agistment  shall  be  paid ;  since  they  are  no 
way  beneficial  to  the  parson  in  any  other  tithes,  (a)  And  so  of 
cows  after  they  have  become  barren,  and  are  fatted  for  sale. 
Gibs.  676.  [Young  catde  reared  for  pail  or  ploueh,  or  cows 
reserved  for  calving  in  the  same  parish  when  dry,  shall  not  pay 
this  tithe.  (4)] 

The  like  is  to  be  said  of  horses ;  that  while  they  are  kept  for 
the  use  of  husbandry,  no  tithe  shall  be  paid :  but  if  horses  be 
kept  for  sale,  or  to  carry  coals,  or  for  the  like  offices  which  are 
profitable  to  the  owner,  and  not  profitable  to  the  parson,  tithe 
shall  be  paid  for  them.  Gibs,  676.  [1  BoL  Ab.  646.  Deg.  c.  5. 
249.  Fcuy  v.  Long,  Cro.  C  237.  So  horses  kept  in  one  &nn 
and  used  occasionally^  but  not  habitually,  on  another  in  an  adjoin- 
ing parish,  are  within  the  general  exemption  ol*  animals  used  in 
husbandry.  (5)] 

But  saddle-horses  shall  pay  no  tithes,  no  more  than  catde  for 
the  plough  and  pail,  or  catde  killed  for  the  use  of  a  man's  own 
fiunily;  in  respect  of  the  profit  that  otherwise  accrues  to  the 
parson  firom  these.     Btmb,  (6)  S.  8.  I  Bx)[Ps  Abr,  641. 

But  if  they  be  horses  of  travellers  or  others  taken  in  as  guest 
horses ;  it  is  agreed  by  all,  that  tithe  of  agistment  is  due,  because  r  475  -1 
no  profit  otherwise  accrues  to  the  parson  nrom  them.  Gibs.  682.(6) 
[[This  tithe  is  payable  in  proportion  to  the  value  of  the  pro- 
duce of  the  earth  eaten  on  the  land  by  animals  paying  no  other 
tithe,  though  they  are  not  a  year  on  it.  Thus  sheep  brought  into  a 
parish  after  shearing  time,  and  sold  or  killed  unshorn  within  the 
year,  are  liable  to  it  (7),  and  sheep  which  have  pdd  wool  tithe 
are  only  exempt  firom  it  in  the  year  in  which  wool  tithe  is  paid.  (8) 
Where  a  succession  of  sheep  have  replaced  each  other  on  the 
same  land,  the  paying  wool  tithe  at  shearing  time  on  as  large 
a  number  as  have  ever  been  on  the  land  at  one  time,  will  not 
exonerate  firom  pajring  tithe  on  those  sheep  which  in  the  course 
of  the  year  have  been  sold  or  removed.  (9)] 

In  the  case  of  Thorp  and  Bendlaaoes {I)  in  the  exchequer^ 
*  ■  ■      ■  .     ■  ■  ■■  ■ ,  ., 

(a)  lEdmondy.  Sandys^  or]  Sandys  v.  Eastmondf  iSAoto*  Cas.  in  P. 
192.  [Gxam.  558.  Willis  v.  Herbert^  8  Wood^s  D.  199.] 

(4)  Anon.  HetU  R.  100.   Holbeech  v.  Whadcockcy  Uardr.  R.  184. 

(5)  FUemood  v.  Button^  2  Anstr.  R.  498.  SeeDorman  v.  Currey,  ante. 


(6 
(ft) 


Underwood  v.  Gibbon. 

[Guilbeft  v.  Enersleyyl  Hardr.  35. 

(7)  Smith  V.  Johnson^  Gwn.  607.  Howes  v.  Carter^  2  Anslr.  500. 
Bennet  v.  Peari^  4  Wood.  D.  236.  But  see  Poor  v.  Seymour^  Bunb-  R^ 
313.   Gold^B  case,  AnM.  149. 

(8)  Rol.  Abr.  647.  /.  20.  Com.  Dig.  tit.  Dismes,  (H  5.) 

(9)  Baieman  v.  Aistrofpe^  Gwm.  1048. 
3  Wood's  D.  38.  CAm.  899. 


(9) 
(1) 
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7!  1 769.  Thorp,  as  rector  of  Houghton  in  the  county  of  Dur- 
ham,  filed  his  bill  against  Bendlowes  (amongst  odier  things)  for 
the  tithe  agistment  of  his  coach  horses,  suggesting  that  the  horses 
were  not  kept  for  pleasure  only,  but  that  the  defendant  made  a 
profit  of  them,  by  employing  them  to  fetch  his  coals  at  ten  miles^ 
distance  out  of  the  parish,  and  in  leading  manure^  bricks,  and 
wood  fix>m  the  parisn  of  Houghton  to  the  defendant's  lands  in 
the  parish  of  Darlington,  which  is  the  next  adjoining  parish. 
Which  fact  was  proved  in  the  cause.  The  defendant  by  his 
answer  insisted,  thiat  the  horses  were  kept  for  his  coach,  and  for 
pleasure  only,  and  were  not  liable  to  pay  any  tithe  for  agistment^ 
as  barren  and  unprofitable  cattle,  llie  court  were  unanimously 
of  opinion,  that  coach  horses  were  liable  to  pay  tithe  of  agistment, 
and  decreed  the  defendant  to  account  for  the  same,  and  to  pay 
the  plaintiff  his  costs. 
For  what  5.  It  faath  been  said,  that  if  a  man  pay  tithes  in  kind  to  the 
iT^IL^  parson,  for  his  lands,  fleeces,  and  other  things,  going  and  arising 
upon  his  pastures,  wastes,  or  other  lands,  he  shall  not  afterwards 
in  the  same  year  pay  tithes  of  agbtment  for  the  same  pastures^ 
wastes,  or  other  lands.     1  RoWsAbr.  641. 

But  in  the  case  of  Coleman  and  Barker,  E.  1726;  where  the 
suit  was  for  the  tithe  of  agistment  of  sheep  which  were  d^astured' 
on  turnips  remaining  on  the  ground  unsevered,  it  i^peared  that 
the  defendant  had  paid  tithe  wool,  and  after  shearing  time  fed 
his  sheep  with  turnips,  by  which  they  were  bettered  five  shillings 
a  sheep ;  and  tithes  were  decreed  for  the  depasturing  of  those 
sheep.     Gilb.  Eq.R.  231.  [Gam.  eSB.'] 

And  the  like  was  decreed  in  the  case  otSant^en  and  Di^by^  H. 
1731,  Bunb.  Sl^.  For  in  such  case,  the  sheep  being  turned 
off,  to  be  fatted,  cease  to  be  profitable  to  the  parson  in  any  other 
way.  {c)  [And  this,  though  turnips  are  cultivated  to  improve 
the  land  for  com,  thereby  giving  tAeriores  decimas  (2) :  so  if  they 
are  folded  to  nuuiure  the  soil,  and  are  fed  with  turnips  or  vetches 
on  land  which  has  that  year  before  paid  the  tithe  of  hay  (S)  or 
of  com.  (4)  For  tithes  arise  de  die  in  diem  (5) ;  and  as  the  tithe 
owner  is  entitied  to  a  tenth  of  the  produce  of  the  land,  he  is 
entitled  to  a  new  tithe  as  often  as  there  is  a  new  increase.  (6)  A 
composition  for  tithe  of  turnips,  whether  jpfi/Zf^  or  eaten  cff,  where 
neither  party  considered  it  as  an  agistment  tithe,  is  no  evidence  of 
perception  of  that  tithe.  (7) 

(c)  S.  P.  Amb.  149.  Go^'s  case.  iBaker  v.  Sweety  Bunb.  90.] 

(9)  Coleman  v.  Barber^  Gtvm.665.  Daniell  v.  Ti^lpudly  GtunuSSJ- 

(S)  Howes  V.  Carter. 

(4)  Bordletf  v.  Tims^  Gtom.  540.  HM  v.  Filter,  Cham.  606. 

(5)  2  Ves.  4*  Bea.  SS5. 

(6)  See  Mirehouse  on  Tithes^  47,  48. 

(7)  Gamons  v.  Barnard,  I  Anstr.  IL  320. 


Where  sheep  are  fed  in  common  fields' belonirinir  to  Iwo  l^uelnone 
parisAes,  and  yean  and  are  shorn  in  one  parish  only,  agistment  ^"^ 
tithe  is  due  to  the  tithe  owner  of  the  other  parish  r  jfor  the  tithe  of 
agistor  might  have  sheared  a  proportionate  number  of  ewes,  and  ^»^h8  and 
let  them  yean  in  that  parish  where  dieagistment  tithe  is  claimed.  (8)  JJJ^^"*" 
If  the  parish  in  which  the  common  lies  is  not  clearly  known,  the 
owner  of  the  animal  (2  &  3  Ed.  6.  c.  13.  $  3.)  must  pay  agistment 
tithe  to  the  tithe  owner  of  the  parish  wherdn  he  lives. 

In  Mickleburg  v.  Crisp  (9),  where  a  large  common  extended 
itself  into  different  parishes,  and  by  custom  the  owners  of  the 
cattle  fed  thereon  paid  tithe  of  such  feeding  to  the  parson  of  the 
parish  in  which  they  respectively  lived,  and  not  to  the  parson  of 
the  parish  in  which  the  cattle  occasionally  fed ;  this  was  held  a- 
good  custom. 

Titheft  of  commons  appendant  or  appurtenant  to  farms  belong  Of  com- 
to  the  tithe  owners  of  those  parishes  where  the  farms  lie  to  which'  ™*^"*  *P- 
they  are  appendant  or  appurtenant,  being  parts  of  them  and  pass-  T^."^ 
ing  incidentally  with  them.  (1)  nant  to 

The  rule  is  otherwise  of  commons  in  gross.  (2)]  ^"H™* '" 

6.  The  tithes  for  depasturing  unprofitable  cattle  ought  to  be  nshes.^" 
paid  by  the  occupier  of  the  ground,  and  not  by  the  owner  of  the  Orin  gross, 
cattle.     Bunb.  3.  (3)  By  whom 

For  it  is  not  due  for  the  cattle,  but  for  the  produce  of  the  to  be  paid, 
ground  on  which  the  cattle  are  depastured,  {d) 

(8)  Hatfield y.  Ratulingy  Gwm.  1030.  notis.'  See  Gtuw.  1027. 

(9)  2  Bro.  C.  C.  444. 

(1)  Lambert  v.  Cumtningy  Bunb.  R.  138.  Gvom,  647.  Etherington  v, 
Hunty  Gum.  1598.  Ellis  v.  Fermor^  Gwm.  1022.  3  Wood^s  D.  381. 
See  ante.  III.  10. 

(2)  Foxs  case,  HU*^.  Ann.B.R.Jbl.7S.y  in  Error.  See  Gwm.  1027. 

(3)  And  it  might  be  impossible  to  find  the  agistor  or  owner  of  the 
animal.  Laurkin  v.  WUde^  Poph.  R.  126.  Freem.  R.  329.  Pothill  v. 
May,  I  Bulst.  i2.  171*  Hampton  y.  fVildf  Cro.J.  430.  See  Por^  v, 
Wrighty  Hardr.  R.  184.  contra.  But  this  is  otherwise  when  commons  are 
depastured.  Fisher  v.  Leman^  Bunb.  R.  3.  in  notis,  Pory  v.  Wright, 
Hardr.  R.  184. 

(d)  1  Freem.  379.  Fisher  v.  Leman,  9  Vin.  Ab.  38.  Bunh.  3.  WiUis  . 
V.  Harvey y  2Raynery  570.,  where  this  doctrine  is  illustrated  by  the  fol- 
lowing calculation :  A  fanner  breeds  an  ox,  and  when  thvee  years 
old  sdls  him  to  a  grazier  for  7L ;  the  parson  is  not  intitled  to  lis.  or 
the  tenth  part  of  we  carcase,  but  to  the  tenth  of  the  produce  consumed 
by  the  animal;  he  must  therefore  be  paid  thus  : 

Keeping.  Tithes. 

0  2  0 
0  3  6 
0    4    6 


Jkeeping. 

What  is  the  price  i"  JJ  iyear,  II  IS    0 
of  keeping  the  (  gj   j'        I2    5    0 


4^5    0    0  0  to    O 
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In  whiic  7.  ThB  tithe  bas  this  peculiar  difficulty  attending  it,  thaC  it 

J™*^!^^    cannot  be  taken  in  kind.    For  as  it  is  no  otherwise  cut  or  severed- 

^^'^       than  by  the  mouth  of  the  animal,  together  widi  the  other  nine 

parts,  and  consumed  at  the  same  dme,  the  person  to  whonf  it  is 

due  can  only  receive  the  value  of  it.  (4) 

And  it  hath  been  said,  where  there  is  no  special  custom  to  the 
contrary,  that  if  this  tithe  be  paid  for  guest  cattle  taken  in,  the 
tenth  par(  of  the  money  received  is  pavable  for  affistment  f  if  for 
the  owner's  cattle,  then  the  tithe  shall  be  accovdmg  to  the  value 
of  the  land,  after  the  rate  of  two  shilUngs  in  the  pound :  for  that 
diey  cannot  otherwise  be  valued,  or  accounted  for,  because  the 
profits  of  the  lands  for  which  they  are  paid,  are  received  l^  the 
mouths  of  the  beasts,     ffats.  c.  60.  {e) 

But  this  way  of  estimation,  according  to  the  value,  is  only  for 
convenience ;  for  the  tenth  part  of  the  produce,  and  not  a  sum 
of  money,  is  undoubtedly  due  dejure. 

And  this  way  of  valuation,  according  to  die  pound  rent  of  the 
land,  cannot  be  any  certain  rule,  especially  where  profitable  and 
unprofitable  cattle  are  depastured  together ;  it  being  impossible 
in  such  case  to  adjust  or  ascertain  how  much  of  that  rate,  of  two 
shillings  in  the  pound,  the  unprofitable  shall  pay.  But  in  alir 
cases,  the  tithe  of  agistment  of  barren  and  unprcmtable  cattle  is 
to  be  paid  according  to  the  value  of  the  keeping  of  each  per 
week.  And  the  value  of  the  keeping  of  a  sheep,  beast,  or  horse,, 
upon  any  particular  lands,  is  as  easily  ascertained,  irom  the 
usual  prices  given  for  the^depasturing  of  such  sheep,  beasts,  and 
horses  per  week  each,  in  that  parish  or  neighbourhood,  whether 
profitaole  cattle  are  kept  at  the  same  time  upon  the  same  lands 
together  with  them  or  not  (5) 
[  477  ]  And  it  firequently  happens,  that  the  same  lands  pay  several 
tithes  in  the  saine  year.    As  suppose  an  occupier  of  land  mows 

(4)  This  tithe  is  always  pecuniary,  and  cannot  be  specific;  It  is 
the  only  tithe  in  the  kingdom  which  is  not  specific.  Chapman  v.  Smiih^ 
2  Vts.  R.  506. 

ie)  Hard.  S5. 184.  Bunb.  L 

(5)  It  would  seem  that  the  imwroved  value  of  the  animal  cannot  be 
brought  into  the  estimate ;  for  tliis  tithe  is  not  for  the  animal,  but  for 
the  value  of  the  tenth  part  of  the  herbage  eaten  by  it :  where  cattle 
are  fed  on  oU  cakes  no  agistment  tithe  is  due,  and  their  improvement 
cannot  be  estimated.  Ellis  r.  Saul^  lAnsi.  ft.S42.  Agab,  though 
one  shilling  and  sixpence,  {Johnson  v.  Firebracey  Gtum.  660.),  or  twa 
shillings  in  the  pound  (HiotteecA  v.  Whadeocke^  Hardr.  184.),  of  the 
yearly  value  of  the  land,  seem  to  have  been  allowed,  an  annual  pay- 
ment of  two  shillings  for  agistment  was  rejected  in  Startup  v.  D<ii' 
deridgCf  Gtvm.  587. ;  for  the  quantum  of  rent  is  not  within  the  conu- 
sance of  the  tithe  owner ;  and  this  mode  of  p!tyment  leaves  the 
occupier  power  to  diminish  his  rent  by  paying  so  large  a  fine  that  he 
would  thereby  get  next  to  nothing. 


«ny  of  hb  lands  in  .July,  and  pays  the  tithe  of  the  hay  in  kind. 
At  the  proper  time  he  turns  feecune  beasts  upon  the  eddish  or 
after-grass,  which  must  pay  the  titne  of  their  agistment  during 
the  time  tliey  are  kept  upon  it,  according  to  the  Talue  or  usual 
price  of  the  depasturage  of  such  beasts  par  week  upon  such 
eddish  or  after-grass,  in  that  parish  or  neighbourhood.  After 
the  eddidi  is  consumed  and  eaten  up  by  these  beasts,  other  bar- 
ren and  unprofitable  catde  are  put  and  kept  upon  the  same  land 
during  the  winter ;  others  again,  for  the  spring  eatage ;  which 
must  pay  the  tithe  of  their  agistment  during  the  time  they  have 
been  so  kept  npon  that  ground,  according  to  the  value  of  the 
keeping  of  eveiy  such  beast  or  horse  per  week,  upon  such  lands 
at  that  time  ana  in  that  state.  So  that  here  the  same  land  pays 
three  or  four  different  tithes  in  the  same  year;  which  is  contrary 
to  the  doctrine  generally  delivered  in  all  the  old  books,  that  the 
same  lands  shall  not  pay  tithes  twice  in  the  same  year,  (g) 

8.  In  Smith  v.  BooclHK  if.  1717 ;  the  barons  were  of  opinion,  Modui. 
that  a  modus  of  one  shming  in  the  pound  for  pasture,  according 
to  the  value  of  the  land,  was  a  void  modus ;  as  is  also  a  modus 
of  one  shilling  in  the  pound,  according  to  the  value  of  the  rent. 
Bunb.  20. 

And  the  like  was  adjudged  in  Harrison  v.  Sharpe^  T*  1724'. 
The  same  being  no  other  than  payment  of  a  part  for  the  whole. 

Id.  174. 

»    I  ■       .11.1,     .  I "  I    II  ■    ■         11     ■■    II I  ■.  .11     III.        I  ■■ .     . 

{g)  But  that  agistment  tithe  is  not  due  for  after<^a«/urage,  [where  ^^^^^^^ 
the  ]ands  have  been  mown  the  same  year,  and  paid  tithe,]  see  antCf  ^^^  ^ 
p. 469.  Greenv.AustinyYelv.S6.2Inst.652.  lRoU.Ab.64fl.lBatchelor  panurage.! 
V.  Sntalleombe,  (H.  1818.)  S  Madd.  R.  12.  See  all  the  authorities  col- 
lected from  Chapman  v.  Keep  in  1742,  Gtvm.  779.,  to  EUis  v.  Saul^ 
supra f  in  1790.]  Tor  agistment  tithe  is  not  the  tithe  of  the  increase 
or  the  cattle,  but  the  tithe  of  the  land  or  herbage;  which  having  paid 
tithe  of  the  hay,  shall  not  pay  again  in  the  same  year.  Bunb,  7* 
Therefore  no  agistment  tithe  is  due  for  cattle  fed  on  oU  cakes,  &c.;  nor 
can  this  tithe  be  demanded  on  3  Ed.  6.  c.  13.  §  3.,  which  enacts,  that 
**  all  and  every  person  which  hath  or  shall  have  any  beasts  or  other 
cattle  tithable,  going,  feeding  or  depasturing  in  any  waste  or  common 
ground,  whereof  the  pari^  is  not  certainly  known,  shall  pay  their 
tithes^^^r  the  increase  of  the  said  cattle,  to  the  parson,  &c.  of  the  parish 
where  the  owner  of  the  cattle  dwelleth.**  Euisy,  Saul,  [Gtvm.  1326.] 
1  Anst.  332.  [This  distinction  between  after-mo/A  and  after-pasture 
as  accounted  for  by  Mr.  Mirehouse  as  follows :  In  the  former  case 
when  each  increase  ife  cut,  the  soil  may  be  said  to  be  thereby  again 
deteriorated,  and  the  tithe  owner  less  likely  to  have  the  full  benefit 
of  the  following  yearns  produce ;  in  the  latter  there  is  no  deterio- 
ration, but  the  knd  is  benefited  by  the  feeding,  and  the  succeeding 
crop  thereby  rendered  more  sweet  and  profitable.] 


♦7«  Citbcd* 

IV.  Wood. 

Whether  it  ].  Ja  the  case  of  Hicks  and  fVoodson,  i/.  8  &  9  W.,  it  is  said, 
de  jure.  *  ^^^  wocxi  is  not  dejuve  tithable,  because  it  doth  not  renew  annu- 
ally ;  and  that  therefore  in  libels  in  the  spiritual  court  for  vrood, 
they  allege  a  custom.  Although  it  was  said,  that  the  practice 
of  the  spiritual  court  at  this  day  is  otherwise :  but  the  court  did 
not  regard  that;  for  HoU  chief  justice  said,  that  they  made 
stones,  gravel,  and  all  things  tithable.   L, Bxxym.  1 S7.    2  Sidk.  656. 

And  prescriptions  of  non  dedmando  for  tithe  wood  have  often 
been  allowed ;  particularly  in  the  wilds  of  Kent  and  of  Sussex : 
which  seemeth  to  suppose  that  it  is  not  due  of  common  right,  but 
only  by  custom.     Gibs.  686. 

But  in  the  case  oi  Jordan  against  Colley  and  others,  E.  1720  : 
On  a  bill  by  the  rector  for  tithe  wood  in  the  parish  of  Little 
Wenlocke  in  the  county  of  Salc^,  as  it  had  been  time  out  of 
mind  paid  in  that  parish,  against  the  defendants,  as  vendees  of 
Sir  William  Forester :  the  defendants  in  their  answer  sav»  that 
no  tithe  hath  been  paid  for  this  coppice  wood  called  Holebrook 
coppice,  when  felled  before,  and  that  they  never  heard  that  any 
tithe  or  modus  had  been  paid  for  wood  in  that  parish.  It  was 
insisted  upon  for  the  defendants,  that  tithe  wood  was  not  due  of 
common  right,  and  therefore  that  the  proof  lay  upon  the  plaintiff; 
and  that  it  was  only  founded  upon  a  canon  in  bishop  Stratford's 
time,  and  therefore  that  the  defendants  need  not  allege  any 
prescription  or  custom  by  way  of  exemption :  But  it  was  an- 
swered for  the  plaintiff,  that  occupiers  must  always  set  forth  an 
exemption.  And  by  the  court :  The  defendants  ought  to  have 
shewn  some  exemption ;  and  there  is  no  instance,  that  a  parish 
can  prescribe  in  non  decimando  for  tithe  wood ;  wilds  and  hun- 
dreds are  upon  another  consideration. — But  note,  says  the 
reporter,  although  the  court  decreed  against  the  defendants,  yet 
it  doth  not  seem  to  have  been  yet  certamly  determined,  that  tithe 
wood  is  due  of  common  right     Bunb.  61 . 

But  in  the  case  o( BoultonandHursleri  T.  2  G.  2.  The  plaintiii^ 
haying  libelled  in  the  spiritual  court  for  the  title  otsylva  aedua, 
the  ddTendant  moved  the  court  of  king's  bench  for  a  prohibition : 
And  the  suggestion  was,  that  they  were  timber  trees,  and  of 
twenty  years'  growth.  It  was  urged  further,  that  the  court  might 
grant  a  prohibition  even  upon  the  face  of  the  libel,  because  the 
demand  is  set  forth  generally,  and  therefor^  must  be  intended 
that  this  tithe  is  due  of  common  right;  whereas  the  right  of 
[  479  ]  tithe  wood  is  only  by  custom.  And  that  was  the  reason  given 
in  the  case  of  Hick  v.  Woodson  (6),  why  a  hundred  may  prescribe 
in  a  non  decimando  of  tithe  wood ;  for  as  by  custom  it  grows  due, 

(6> //.  1696,  2  Sfl/it. 655.    iLd.Raym.lSI. 


by  custom  it  may  be  made  not  due.  But  the  court  sai^  thttt 
this  reason  indeed  was  laid  down  by  the  judges  of  this  court  in 
that  case;  but  they  said,  this  has  never  been  allowed  for  law  by 
any  of  the  other  judges  of  Westminster-halL  And  it  certainly 
is  not  law :  for  tithe  is  as  much  due  of  si/lva  cadua  by  the  law  of 
England,  as  any  other  tithe  whatsoever.  And  judge  Reytwlds 
said.  This  may  evidently  be  shewn  not  to  be  the  reason  of  this 
law  in  relation  to  hundreds ;  for  if  it  was,  the  same  reason  would 
prove  that  every  private,  man  may  prescribe  in  a  non  decimando 
of  this  nature.  And  for  this  reason,  and  also  because  the  de<» 
fendant  in  the  spiritual  couit  had  not  alleged  in  his  plea  there 
that  the  trees  were  of  twenty  years'  growth,  a  prohibition  was 
denied.     1  Barnard,  71* 

2.  That  wood  is  a  praedial  tithe  is  plain ;  but  whether  g]<eat  Whether  it 
or  small,  hath  been  a  question  between  the  parsons  and  vicars :  j^^^^^^ 
and  it  hath  been  resolved,  that  \£  a  vicar  be  only  endowed  with  tithe. 
the  small  tithes,  and  have  by  reason  thereof  always  had  tithe 
wood,  in  such  case  it  shall  be  accounted  a.  small  tithe ;  otherwise 
it  is  to  be  accounted  amongst  the  great  tithes.  Deg.  p.2.cA. — 
But  this  doth  not. alter  the  quality  of  the  tithe:  and  the  vicar's 
having  received  it,  may  be  evidence  of  a  grant  thereof  having 
been  made  subsequent  to  the  endowment,  although  such  original 
grant  is  now  lost ;  but  it  is  not  evidence  that  wood  in  itself  is  a 
small  tithe.  (7) 

S.  By  a  constitution  of  archbishop  Winchelsea:  Tithes  shall  Tithe  of 
ije  paid  of  trees,  if  they  be  sold:  Which  Lindwood  explains  of  sylvacaedua 
large  trees,  which  bear  no  fruit,  and  being  cut  down  are  not  fit  non  u^ 
for  timber,  but  are  used  for  fuel.     Lind.  200. 

And  by  a  constitution  of  archbishop  Stratford:  Forasmuch 
as  divers  persons  do  refuse  to  pay  tithes,  which  are  notoriously 
due,  of  their  si/lva  aedua^  and  of  the  wood  thereof  being  felled^ 
which  things  do  not  require  so  much  labour  as  the  fruits  of  the 
ground ;  and  think  that  they  lawfully  refuse  the  same,  because 
they  have  not  paid  tithes  thereof  in  times  past;%nd  withal  do 
render  it  doubtful  what  shall  be  deemed  sylva  ccedua :  We  do 
therefore  declare,  that  sylva  ccedua  is  that  which,  of  whatsoever 
kind  of  trees  it  is,  is  kept  on  purpose  and  is  mature  and  fit  to  be 
cut  down,  and  which  being  cut  down  springs  again  from  the 
stump- or  roots ;  and  that  the  tithe  ought  to  be  paid  thereof  as  a 
real  and  prcedial  tithe;  and  that  the  possessors  of  such  woods  [  4.50  ] 
shall  by  bSH  manner  of  ecclesiastical  censures  be  compelled  to  pay 
the  tithe  thereof  when  cut  down,  as  of  hay  and  com.     Lind,  190. 

4.  But,  by  the  staiute  of  the  45  Ed,  3.  c.  3.  it  is  enacted  as  fol-  By  the  ita- 

.  ^ — — — ' tute  law ; 

(7)  And  it  seems  de  jure  a  great  tithe.  Reyfiolds  v.  Greene^  Gwn. 
IS7S«  2  Bulitr.  R,  27.  But  wood  used  as  fuel  by  the  farmer  in  his 
house  of  husbandry  is  a  small  tithe.  Lagden  v«  Fhck,  2  Hagg.  Rep, 
307. 


*8o  mtbtfi. 

[45  Ed.  9.    loweth :  At  the  complaint  of  the  great  men  and  the  e<»nmons^ 

^'  ^'^  shewing  by  their  petition,  that  whereas  they  sell  their  great  VDOod{S) 

iff  the  age  of  twenty  years^  or  of  greater  age,  to  merchants  to  their 

own  profit,  or  in  aid  of  the  king  in  his  wars,  parsons  and  vicars 

of  holy  church  do  implead  and  draw  the  said  merchants  in  the 

spiritual  court  for  the  tithes  of  the  said  wood  in  the  name  of  this 

word  called  sifiva  cadua^  whereby  diey  cannot  sell  their  woods  to 

the  ver^  value,  to  the  great  damage  of  them  and  of  the  realm ;  it 

is  ordained  and  established,  that  a  prohibition  in  this  case  shall 

be  granted,  and  upon  the  same  an  attachment,  as  it  hath  been 

used  before  this  time. 

Ko  titiM  5.  The  wood  intended  in  this  statute  is  such  as  is  fit  for  build- 

of  wood  for  ing  of  houses  and  ships;  and  therefore  without  doubt  it  com- 

[M^and   pr^hends  oak,  elm,  and  ash ;  but  it  hath  also  been  adjudged  to 

wfaa  an      include  beech  as  timber,  in  Buckinghamshire  and  some  other 

audi  traaa.]  counties,  where  better  timber  is  not  to  be  had,  or  is  very  scarce.  (9) 

And  those  trees  are  free  not  only  as  to  the  trunk  of  timber,  but 

also  as  to  the  bark,  root,  and  germins  that  grew  upon  the  ancient 

stock  (1);  and  it  is  not  material,  how  oft  or  how   seldom  the 

branches  thereof  are  lopped,  because  being  once  fi'ee  they  are 

always  fi-ee.     2  Inst.  643. 

(8)  Gros  bois  here  signifies  specially  such  wood  as  either  hath 
been,  or  is,  by  the  custom  of  the  country,  timber ;  and  all  such  wood,  if 
of  the  age  of  twenty  years  or  more,  is  free  from  payment  of  tithes. 

2  Imt.  642.     Fox  v.  7%ex/off,  12  Mod.  524. 

(9)  Cherry,  holly,  aspen,  horse-chesnut,  lime,  walnut,  and  willow- 
trees,  are  by  the  custom  of  the  country  in  many  places  timber. 
Mirehouse9  77,Bnd8eeinfraf4iS8. 

(1)  For  they  were  said  to  be  parcel  of  the  inheritance,  and  there- 
fore not  tithable.  2  Inst.  643.  But  this  doctrine  is  now  overturned 
as  to  germins  growing  from  stools  of  trees  entirely  cut  down :  for 
there,  no  tree  being  left,  the  wood  becomes  an  entire  new  wood. 
Great  part  of  the  underwoods  of  the  kingdom  are  germins  firom  such 
stools  ;  and  if  not  tithable,  the  clergy  would  be  deprived  of  the  tithe 
of  many  underwoods.    Walton  v.  Tri/ony  supra.    Amler  v.  Jaclson^ 

3  Wootts  Dec  225*  WaUhank  v.  Haward,  3  Wood.  512.  This  is 
now  quite  settled,  firom  the  opinion  of  Lord  EUenb.  in  Ford  v.  Racsier^ 
^M.8f  S.R»  130.  The  question  was^  whether  oak  wood  of  more 
than  twentir  years'  standing,  growing,  not  from  acorns,  but  from  old 
stools  which  belonged  originafiy  to  trees  which  had  stood  more  than 
twenty  years,  were  so  clearly  entitled  to  an  exemption  by  the  statute, 
as  to  make  a  verdict  subjecting  them  to  tithe  a  wrong  verdict.  It 
was  held,  that  the  exemption  naturally,  and  by  legal  consequence, 
embraced  whatever  constituted  a  part  of  gros  boisy  or  timber  of  the 
requisite  age ;  and  could  not  therefore  comprehend  germins  cut  before 
the  tree  was  statutably  gro^  boisf  nor  the  wood  growing  from  the  stool 
on  which  the  gros  bois  once  stood  but  stands  no  longer,  or  the  ger- 
mins springing  from  the  root  of  what  once  was  the  root  of  gros  bois 
but  is  so  no  longer. 


Citbeg.  480  ^ 

And  it  hath  been  also  resolved,  that  onk  under  twenty  years, 
being  fit  for  timber  in  time  to  come,  shall  not  pay  tithe ;  and 
that  though  it  stands  till  it  is  rotten,  and  unfit  not  only  for  tim- 
ber, but  for  all  manner  of  uses,  except  the  fire,  it  shall  be  pri- 
vileged upon  this  general  maxim,  that  once  discharged  and 
always  discharged.  1  RoIVs  Abr.  640.  \_Rdm  v.  Paiei^scm^  Cro. 
El.  477.  Brook  v.  Rogers,  Moor.  R.  908.] 

But  in  the  case  of  Buckle  and  Vanacre,  1692.  Upon  a  bill 
for  tithe  wood  in  Erith  in  Kent,  about  twenty  years'  growth,  part 
used  for  timber,  and  part  made  into  billets  and  faggots ;  it  was 
resolved,  that  the  last  shall  pay  tithes :  for  the  trees  being  above 
twenty  years'  growth  alone  will  not  privilege  them,  but  the  use. 
And  the  same  resolution  was  in  the  case  of  Acton  and  Smith, 
which  was  reheard  and  reviewed ;  and  of  Franklifi  and  Jones,  in 
the  year  1694;  and  also  in  the  case  o(  Cowper  and  Lay  field, 
Bttni.  99. 

And  in  thex;ase  of  Greenaway  and  TTie  earl  of  Kent,  H,  1704;  [  ^81  ] 
timber  trees  above  twenty  years'  growth,  cut  and  corded  for  fuel, 
and  the  bark  stripped  from  the  same,  were  adjudged  to  pay  tithes, 
as  well  as  underwood ;  but  that  no  tithe  was  due  for  such  wood 
above  twenty  years'  growth,  nor  of  the  bark  thereof,  which  was 
not  corded.     Bunb.  98. 

But,  finally,  in  the  case  of  Walton  and  Lady  Mary  Tiyon,  Dec.  1 5,  [Lops,tops, 
1751.(2)    The  plaintiff  brought  his  bill,  as  rector  of  Mitcham,  and  cut- 
in  Surry,  for  the  tithe  of  the  tpps  and  lops  of  old  pollard  oaks,  {-JJ^^er 
ashes,  and  elms;  and  of  the  tops,  lops,  and  bodies  of  beeches.  —  trees,  ar« 
Mr.  Wilbraham  argu^  for  the  plaintiff:    The  tithe  of  wood  is  ^f®®  ^'^"* 
certainly  payable ;  and  the  law  as  to  this  is  now  pretty  certain.  ***  ^'^ 
The  45  Ed.  3.  is  an  explanatory  law ;  and  all  lops  and  to  psare 
tithable  if  the  tree  be  under  twenty  years'  growth.     Before  the 
statute  of  sylva  ccedua,  all  were  tithable ;  but  by  that  law  it  is 
declared  that  all  timber  trees  should  be  exempt :  and  the  reason 
is  plain ;  for  timber  trees  yield  but  one  profit,  and  that  but  once  in 
a  century ;  and  therefore  as  it  was  so  long  before  the  owner  had 
a  profit,  that  wood  was  exempt.     But  even  by  this  act  it  was  not 
meant  that  the  whole  tree  was  exempt ;  the  body  only,  not  the 
tops  and  lops  were  so.      Since  this  act,  the  courts  have  gone  so 
far,  as  to  exempt  all  parts  of  tlie  tree :  and  even  germins  from 
these  trees  have  also  been  determined  to  be  exempt.     After  this, 
the  courts  endeavoured  to  bring  it  to  some  rule ;  and  the  buyers 
were  always  to  pay  the  tithes.     Afterwards,  the  courts  held,  that 
trees  not  converted  to  the  use  of  timber  were  tithable ;  and  on 
this  some  cases  have  been  determined.     As  the  case  of  Man  and 
Somerton,  1  Brownl.  94.     So  the  case  of  Hawes  and  Cornwall, 

{2)  Gxvill.  327.     And  see  Brook  v.  Rogers,  Cro,  J.  100.  1  RoU.  Abr. 
O40. 
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1  Lev.  189.;  where  it  is  said,  that  woody  or  fire-wood,  diOQ^ 
of  twenty-five  years'  growth,  shall  pay  tithe  when  felled.  So 
in  the  case  of  Baply  and  LUyd^  all  wood  for  burning  was 
held  titliable.  In  the  case  of  Briggs  and  Martin^  JS.  6  W^ 
a  bill  was  brought  by  the  plaintiff,  as  lessee  of  the  rectory  of 
Bromley,  in  Kent,  for  tithe  wood  made  into  bavings :  The  de- 
fendants by  their  answer  insisted,  that  old  pollards  and  dotards 
paid  no  tithes ;  but  notwithstanding  this,  the  court  decreed  an 
account  and  satisfaction  to  the  plaintiff  for  them.  The  courts 
seem  to  have  gone  a  step  further.  They  have  had  regard  to  the 
use  made  of  the  wood,  and  not  to  the  aee  of  the  pollard :  namely, 
what  was  used  for  timber,  and  what  for  fire-wood ;  the  finvier 
[  482  3  was  held  to  be  exempt,  the  latter  to  pay  tithes.  And  agreeable 
to  this  was  the  case  of  Greenttway  and  The  earl  ofKent^  before  the 
lord  chief  baron  Ward.  The  bill  was  brought  by  the  pkuntiff 
as  vicar  of  Walford,  in  Herefordshire.  The  defendant  insisted, 
that  no  titlies  were  due  of  such  wood  as  was  above  twenty  years' 
growth.  A  cross  bill  was  brought.  -  And  on  hearing,  &e  court 
declared,  that  the  plaintiff  was  mtitled  to  the  tithe  of  all  wood 
aboye  twenty  years'  growth  as  well  as  under,  which  was  corded, 
but  not  otherwise.  But  it  may  be  objected,  shall  tithes  be  so 
uncertain,  as  to  be  determined  by  the  use  of  them  ?  I  answer, 
that  in  many  cases  tithes  must  depend  upon  the  use  of  them. 
As  in  wood,  if  it  is  made  into  bavings  for  firing,  it  is  tithable; 
if  to  make  fences,  it  is  not  so.  So  if  one  fats  cattle  on  land, 
agistment  is  due  for  them ;  so  if  he  keeps  cattle  as  barren,  tithes 
are  paid :  but  cattle  kept  for  the  plough  are  exempt,  and  even 
those  reared  for  the  plough  are  exempt.  These  are  all  estab- 
lished cases,  and  do  not  want  any  confirmation.  The  case  of 
Brook  and  Mogersj  Moor^  908.,  is  very  express,  that  if  timber  is 
lopped  before  twenty  years'  growth,  tithes  should  be  pud  of  die 
loppings.  And  if  these  trees  in  question  have  been  constandy 
cut,  and  dthes  have  been  paid  of  them  without  any  contradiction 
(as  now  is  in  proof),  why  is  this  not  an  evidence  that  these  trees 
were  cut  before  twenty  vears'  growth,  and  so  out  of  the  statute 
of  sylxxi  aeduaP  And  this  presumption  may  more  naturally 
arise  in  this  case,  for  the  falls  here  happen  but  onc^  in  sixteen  or 
twenty  years ;  and  one  of  the  plaintifi^s  witnesses  speaks  to  tithes 
being  paid  of  these  trees  forty-^ve  years  ago  without  any  molest- 
ation whatsoever;  and  there  is  not  one  witness  produced  ixx 
the  defendant,  who  will  venture  to  swear,  that  every  one  load  of 
timber  was  cut  without  paying  tithes :  and  if  that  be  the  case, 
the  natural  presumption  is,  that  this  wood  is  tithable;  for  it  has 
paid  tithes,  as  long  as  memory  can  go  back.  As  to  the  beech ;  if 
it  be  timber,  as  insisted  upon  by  the  defendant,  then  it  comes 
within  the  statute  of  si/lva  ccedua  :  and  this  matter  must  be  tried, 
if  the  parties  think  it  worth  their  while  to  dispute  it. By 


Mr.  Solicitor-general  for  the  diefendatit :    The  question  now  put 
is,    whether  the  tops  and  Iqps  cut  from   trees  above   twenty- 
years'  growth  are  liable  to  pay  tithe  if  cut  in  order  to  be  used  as 
fuel.     And  this  is  a  question  of  a  very   extraordinary  nature 
indeed,    and  contrary  to  both  old  and  modem  law.      For   no 
point  was  ever  laid  down  more  clearly,  from  the  time  of  Edward 
the  third  to  the  present  time,   than  this,  that  tops  and  lops  of  [  483  ] 
trees  above  twenty  years'  growth  are  always  exempt:  and  the 
reas<Hi  is,  when  once  it  is  privileged,  it  always  remains  so.     The 
case  in  Moor^  908.,  cited  for  the  plaintiff,  is  expressly  for  the  de- 
fendant ;  for  that  particularly  states,  that  if  not  cut  within  the 
twenty  years,  then  it  is  exempt.     And  so  have  been  abundance 
of  other  cases.     And  how  can  the  right  of  the  parson  arise  from 
the  use  of  the  thing  ?    How  is  it  possible  for  the  parson    to 
know  the  owner's  intent  ?    The  right  therefore  ought  to  com- 
mence from  the  time  it  is  cut  and  severed.      The  earl  of  Kenfs 
case  does  not  prove  the  jpresent  distinction.     For  that  proves, 
that  the  trees  themselves  were  in  question;  and  nothing  at  all 
was  said  of  die  lops  and  tops.     Besides,  they  were  not  pollards 
or  dotards,  but  young  oaks.     This  proves  that  all  trees  cut  down 
and  used  for  fire  womd  be  liable  to  tithes.      But  this  proves  too 
much.     But  there  is  a  note  on  the  back  of  Mr.  Brown's  brief  in 
&at  cause  (which  I  have),  that  settles  what  this  case  was  :  He 
says  there  was  positive  evidence,  that  the  trees  corded  had  grown 
from  stems  of  old  wood,  and  was  formerly  coppice-wood ;  and  this 
will  alter  the  case  greatly.    The  case  of  Latffield  and  Cofwperf  T. 
1698,  was  on  a  bill  for  tithes  of  lops  and  tops  of  timber  trees ;  the 
defendant  insisted,  that  they  were  the  product  of  beech  and  ash 
trees;  he  admitted,  he  did  convert  them  to  fuel  and  cordwood;  but, 
in  regard  that  they  were  above  twenty  years' growth,  insisted,  that 
they  were  exempt :    By  the  decree,  an  account  was  directed  for 
wood  in  general;  and  exceptions   were  taken  to  the  remem- 
brancer's report,  that  he  had  taken  no  notice  that  these  beeches 
were  some  thirty,  some  fifly  years'  growth,  and  were  timber, 
and  therefore  exempt;  and  of  that  opinion  was  the  court.  In  tlie 
case  of  Bibey  and  Huxley^  H.  1724,   the  bill  was  for  tithe  of 
coppice  and  other  wood :    The  defendant  insisted,  that  he  had 
felled  several  timber  trees  of  twenty  years'  and  upwards,  and  had 
dug  up  several  roots,   and  made  them  into  stacks,    and  made 
the  tops  into  faggots ;  some  were  used  for  repairs,  others  for 
ftiel;  and  as  these  were  all  above  the  age  of  twenty  years,  the 
body  with  all  the  rest  are  exempt  from  paying  tithes  by  law :  and 
it  was  decreed,  that  the  plaintiff  should  have  an  account  of  the 
tithe  wood,  except  for  the  tithe  of  oak,  ash,  and  maiden  trees 
of  beech  proceeding  from  stools  above  twenty  years'  growth : 
The  application  thereof  to  fuel^  does  not  make  the  difference. 
But  it  is  objected,  that  it  must  be  presumed  these  trees  now  in 
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question  were  cut  before  twenty  years*  growth ;  and  therefore 
never  had  the  privilege:  But  as  that  is  not  charged  by  the 
bill,  it  cannot  be  presumed.     As  to  the  beech,  if  insisted  on,  it 

must  be  tried. By  the  lord   chancellor  Hardaoicke :   The 

tithes  demanded  by  the  bill  are  of  two  sorts ;  first,  tops  and  lops 
of  old  pollard  oaks,  ashes,  and  elms;  secondly,  beech  trees,  both 
body  and  branches.  The  principal  question  arises  on  the  tq)s 
and  lops  of  old  pollard  oaks,  and  Uie  rest.  There  is  no  difference 
in  point  of  fact.  It  is  admitted  on  both  sides,  that  there  is  no 
coppioe-wood  in  this  ground;  that  they  are  ancient  pollards-:  and 
as  to  the  beeches,  that  they  are  of  twenty  years'  growth  and  up- 
wards, and  the  greatest  part  of  them  was  cut  and  made  into  billets 
and  sold  for  fire,  except  a  small  part  of  them  which  was  used 
for  posts  and  rails.  Theplaintifi*has  proved,  that  at  two  former 
fiills,  tithes  were  set  out  and  taken  of  this  wood,  the  one  in  111% 
the  other  in  1728.  On  the  other  hand,  the  defendant  has  not 
proved  any  fall  when  tithe  was  not  paid ;  but  has  proved,  that  in 
these  two  falls  the  family  lived  in  Northamptonshire,  and  knew 
nothing  of  their  being  set  out  and  taken,  and  that  no  other  wood 
in  the  parish  does  pay  tithe,  or  ever  had  paid.  The  plaintiff 
has  founded  his  right  on  this ;  namely,  the  use  and  application  of 
the  things  of  which  tithe  is  demanded:  But  though  this  be 
the  general  right  set  forth  in  the  bill ;  yet  if  any  other  right  ap- 
.pears,  the  plaintiff  will  be  intitled  to  an  account  This  is  a 
question  of  very  great  consequence,  both  to  the  owners  of  wood, 
and  to  the  clergy  also ;  and  has  been  argued  both  from  reason 
and  autliorities.  And  upon  the  reason  of  the  thing,  it  has  been 
said,  that  there  is  no  more  reason  why  tithes  should  not  be  paid 
of  wood,  than  of  any  other  product  of  the  earth,  for  it  annuatim 
renaoat.  But  this  proves  too  much;  for  according  to  this 
reasoning,  all  wood  in  general  would  be  liable;  and  though 
this  does  anntmtim  crescere^  yet  it  does  not  annuatim  renovare :  at 
common  law  coppice-wood  is  subject  to  tithes,  though  it  does  not 
anntuUim  renaoare ;  yet  in  its  nature  it  ought  to  pay ;  for  it  is  cut 
under  a  certain  course  of  years,  and  is  looked  upon  as  an  ordinary 
stated  renewal,  like  the  case  of  saffron ;  but  of  timber  trees  the 
stated  rule  is  otherwise :  there  the  law  does  not  wait  for  a  stated 
course  of  felling.  It  was  further  reasoned  for  the  plaintiff,  that 
the  lops  and  tops  of  pollards  are  tenancy  profits :  But  this  is  no 
rule  of  tithes ;  mid  varies  in  different  counties ;  and  would  make 
the  affair  of  tithes  very  uncertain ;  and  in  many  places  the  lops  of 
spiral'  trees  are  allowed  to  tenants  for  fire-wood,  and  yet  such 
[  4?85  ]  lops  are  not  tithable.  It  was  further  said  to  be  reasonable,  that 
the  use  and  application  should  determine  whether  the  thing  was 
tithable  or  not ;  that  as  a  coppice  is  liable,  so  it  is  reasonable 
that  any  other  wood,  not  timber,  but  used  for  fiiel,  should  be  so 
too :  But  this  goes  to  the  question  put  in  issue  by  the  bill,  and  I 


am  afraid  would  be  a  very  dangerous  innovation :  the  subsequent 
use  of  the  thing,  as  it  does  not  alter  the  nature,  cannot  give  a  tith- 
able  quality  which  it  had  not  before ;  if  it  could,  why  not  vice  versa  ? 
that  is  to  say,  if  wood  not  timber  should  be  applied  to  the  use  of 
timber,  why  should  iiot  such  use  exempt  it  from  the  payment  of 
tithes  ?  This  was  never  heard  of,  yet  it  is  equally  reasonable.  It  is 
said,  there  are  certain  cases,  where  the  use  and  application  of  the 
thing  shall  make  it  tithable ;  and  there  will  appear  no  greater  un- 
certainty in  one  case  than  in  the  other ;  as  for  instance,  wood  cut 
to  be  burned  in  the  house  of  a  parishioner,  this  was  said  to  be 
not  tithable :  but  that  is  not  true,  unless  by  custom ;  for  it  was 
otherwise  determined  in  the  case  of  Norton  and  Fermer^  Cro.  Cha. 
113.  It  was  said  also,  that  cattle  for  the  plough  and  pail  are  not 
tithable ;  so  there  the  use  determines  :  but  this  is  not  a  prsedial, 
but  a  mixt  tithe,  which  the  parishioner  is  not  obliged  to  set  out 
at  a  particular  place  or  time ;  and  the  parson  receives  it  in  an- 
other manner  by  taking  the  tenth  part  of  the  profits.  In  many 
cases  it  is  impossible  to  say,  to  what  uses  the  wood  may  be  ap- 
plied :  the  owner  may  sell  it  standing,  the  buyer  to  cut  it ;  and 
if  so,  how  is  the  intention  to  be  known  ?  And  in  many  counties 
where  timber  is  very  plentiful,  there  it  is  often  cut  down  and  used 
as  fuel;  and  if  the  use  and  application  was  to  prevail^  it  would 
make  two  different  common  laws  of  tithe,  and' this  without  any 
custom.  The  law  fbr  tithes  of  wood  is  a  positive  law ;  to  wit, 
that  of  all  timber  trees  of  20  years'  growth  or  upwards,  whether 
timber  by  law  or  custom,  no  tithe  is  to  be  paid,  either  of  bodies, 
lops,  or  tops.  It  has  been  much  controverted,  whether  the  sta- 
tute of^sylva  cadua  is  a  new  lawj  or  only  declaratory  of  the  com- 
mon law:  the.  latter  is  now  the  settled  opinion;  for  the  words  of 
the  statute  are,  it  hath  beentised  of  old,  lii  the  statute,  the  wood 
is  particularly  mentioned,  and  its  age  and  growth :  but  not  one 
word  is  said  of  thq  use;  and  the  opinion- of  all  the  courts  upon 
the  construction  of  this  statute  has  been,  that  where  the  tree  is 
timber,  by  law  or  custom,  of  20  years'  growth  or  upwards,  it  is  r  4,35  i 
exempt  And  in  2  Inst.  642,  64  S.,  the  rules  are  very  particularly 
laid  down.  These  rules  have  not  been  contradicted,  except  in 
the  case  of  germin's  that  came  from  old  stools,  and  which  is  the 
case  of  most  coppices  in  England.  But  it  is  asked,  what  differ- 
ence is  there,  if  germins  grow  from  trees  entirely  cut  down,  or 
from  trees  that  have  been  lopped  ?  I  answer,  that  the  difference 
is  great ;  for  in  the  case  of  germins  that  come  from  stools,  no 
tree  remains  from  whence  the  privilege  is  derived ;  but  in  the 
case  of  lops  and  tops,  the  tree  remains,  and  so  does  the  privilege. 
I  come  now  <6  consider  the  case  cited  against  this  doctrine  by  the 
counsel  for  the  plaintiff*.  The  case  of  Man  and  Somerton, 
I  Brchvnt,  94.,  is  not  applicable  to  the  present  case.  The  case  of 
Hawes  and  Cornwall  1  Lev.  189.,  is  this ; "  Wood  cut  for  firing, 
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^  though  above  20  years^  growth,  shall  pay  dthes ;  and  so  pel* 
•*  lards  of  above  50  years :"  But  this  is  very  short  and  imper- 
fectly stated,  and  is  not  supported  by  law  at  all ;  and  by  report 
of  the  same  case  in  1  Sid.  it  is  said,  that  the  wood  was  coppice- 
wood  ;  and  by  the  determination,  most  probably  it  was  so,  and 
therefore  proves  nothing  for  the  plaintiff.  But  it  is  said,  there  is 
no  difference  between  pollards  and  underwood,  for  pollards  are 
not  timber ;  but  I  answer,  that  pollards  having  gained  this  privi- 
lege always  retain  it ;  and  the  bodies  of  pollards  may  serve  to 
manv  uses  as  timber  doth ;  and  if  dotard  trees  are  privileged, 
much  more  ought  pollards.  The  next  case  cited  was  that  of 
Briggs  and  Martin^  which  was  on  a  bill  for  lops  and  tops  of  old 
pollard  and  dotard  trees,  and  an  account  was  accordingly  di- 
rected :  But  on  what  this  was  founded  does  not  appear,  nor 
whether  these  pollards  were  under  the  time  of  privil^e  or  not; 
and  what  makes  this  case  the  more  extraordinary  is,  the  decree 
in  the  case  of  Northley  and  CMe  in  the  very  next  term,  and  it  is 
directly  contrary ;  and  the  only  way  of  reconciling  these  two 
cases  is,  that  in  the  first  case  it  must  have  appeared  that  the 
pollards  were  cut  before  20  years'  growth.  Greetumay  and  The 
earl  ofKetU  was  the  next  case,  and  most  principally  relied  on ; 
and  die  ground  of  this  decree  was,  that  all  wood,  even  above 
20  years,  that  was  cut  and  corded,  should  be  tithable ;  and  goes 
further  than  any  case  before  or  since :  but  the  lord  chief  baron 
Ward  in  that  case  was  of  a  quite  di£ferent  opinion,  and  made  a 
learned  argument  asainst  the  decree;  but  the  other  three  barons 
[  487  3  differed  from  him :  therefore  I  observe,  this  was  not  a  uniform  au- 
thority ;  and  I  think  the  chief  baron  Ward's  was  the  best  opinion  : 
baron  Price's  reasons  in  that  cause  do  not  satisfy  me  at  all ;  when 
he  was  considering  the  statute  of^lva  ccsdua^  he  said,  that  ancient 
statutes  must  be  construed  according  to  the  intent,  and  not  liter- 
ally ;  and  that  great  wood  does  not  m  its  strict  sense  mean  trees 
of  this  sort,  but  such  wood  as  is  applicable  to  large  buildings; 
which  is  in  effect  to  say,  that  a  tree  which  in  its  nature  is  timr 
ber,  yet  if  it  is  not  large,  and  is  applied  to  firing,  shall  be  tithable : 
another  ground  that  ne  went  upon  was,  the  statutes  relating  to 
the  rules  of  felling  of  wood ;  but  these  are  rules  laid  down  only 
for  the  preservation  of  timber,  and  cannot  be  applicable  to  tithes 
that  are  demanded  of  them :  and  upon  the  whole,  this  determin- 
ation is  directly  contrary  to  all  the  other  authorities;  for  there  is 
a  tempus  comtitutmn^'  and  that  cannot  be  departed  from ;  and  I 
wUl  say  further,  that  there  has  been  no  precedent  since  to  follow 
it ;  for  as  to  that  case  of  Bibey  and  Huxley^  that  is  rather  against 
it.  If  these  trees  now  in  question  were  lopped  and  made  pol- 
lards before  20  years'  growth,  and  so  have  continued  to  be  lopped, 
then  they  will  be  liable  to  tithes :  But  this  is  a  question  of  &ct 
proper  to  be  tried,  being  too  much  for  me  to  determine  upon  the 
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evidence  now  laid  before  the  court :  I  am  rathei*  inclined  to  think 
that  they  were  not,  for  the  plaintiff  himself  in  his  bill  has  stated 
tb^n  to  be  ancient  pollards  and  large.  The  second  ({uestion 
relates  to  the  tithes  of  beeches^  both  bodies  and  branches  :  and  it 
is  not  disputed,  but  that  this  wood  is  above  20  years'  growth :  and 
then  the  matter  of  fact  must  be  tried,  whether  it  is  timber  by  the 
custom  of  the  country:  And  if  so  it  will  be  exempt;  otherwise  it 
must  pay  tithes,  {h) 

[After  all,  it  must  needs  be  difficult  oftentimes  precisely  to 
determine  the  age  of  oaks,  ashes,  and  other  trees ;  which  spring 
frequently  from  seeds  shed  upon  the  ground,  of  which  no  account 
is,  or  can  be,  kept  by  the  owner  or  any  other.  In  many  places 
where  wood  is  plentiful  and  grows  freely,  it  is  the  custom  to  esti- 
mate the  same  by  measuring  round  the  middle  part  of  the  tree : 
and  if  it  is  24  inches  in  circumference,  it  is  deemed  of  20  years'  [  488  ] 
growth ;  if  under  that  measure,  it  is  accounted  underwood.} 

6.  Of  wood  not  fit  for  timber,   tithes  shall  be  paid.     As  of  But  only  of 
hazel,  birch,  willow,  [sallow,]white  thorn,  holly,  alder,  maple,  asp,  ^<^  ^ 
hornbeam  (3),  and  such  other  like  trees  of  base  and  inferior  nature,  ^^^  *""" 
and  unfit  for  buildings :  of  these  tithes  shall  be  paid,  though  they 

be  above  20  years'  growth.     1  RdVs  Abr.  640. 

Yet  the  scarcity  of  other  timber  (as  hath  been  said)  and  cus- 
tom of  the  country  to  put  such  trees  to  the  uses  of  good  timber, 
may  free  them,  being  of  twenty  years'  growth  or  under,  from  pay- 
ment of  tithes ;  as  hath  particularly  been  adjudged  of  [beech],  asp, 
cheny-tree,  and  other  like  trees,  in  Buckinghamshire :  so  of  wil- 
lows m  the  county  of  Southampton*    See  ante,  480.  n. 

Wood  growing  in  hedgerows  is  not  exempt  by  the  custom  of 
a  parish  from  tithes.    MarUiU  v.  Paine,  4  Gfitf//.  1504. 

7.  And  if  a  man  cut  down  a  coppice  wood,  and  thereof  pay  his  No  tithe  of 
tithes,  and  aflerwards  before  any  new  branches  spring  out,  he  the  root*  of 
grubbeth  up  the  roots  and  stubbs  of  the  wood,  he  shall  not  pay  ^'^^^* 
tithes  thereof;  for  that  they  are  parcel  of  the  frank  tenement,  and 

not  annually  renewing.  1  RoWsAbr.  637. 

8.  Also  trees  cut  only  for  mounds,  plough  gear,  hedging.  Nor  of 
fencing  (4),  fuel,  maintenance  of  the  plough  or  pail,  are  not  "^^^J^l 
tithable.     2  InsL  655.  [Gould.  R.  93.]  or  fuel.  ^, 

(h)  S.  C.  Amb.  130. ;  where  it  is  said  that  the  oak  pollards  were  200 
years  old,  and  that  the  court  afterwards,  at  the  desire  of  the  plaintiff, 
directed  issues.  These,  according  to  the  opinion  of  Lord  Hardiotcke^ 
seem  to  have  been  — >  1.  Whether  the  oak  and  ash  pollards  were 
lopped  before  they  were  twenty  years  old.  —  2.  Whether,  time  out 
of  mind  in  the  parish  of  Mickleham,  beech  has  been  deemed  timber. 

(3)  But  in  Harberfa  case,  3  Rev.  12.  2  Inst.  642.,  this  opinion  of 
Pltrnden^  in  Soley  v.  Molins,  Pl(ma.  R.  420.,  was  held  not  to  be  law. 

(4)  East  V.  Harding,  Cro.  Elix.  499.  Croucher  v.  Collins,  1  Sound. 
R.  143.  2  Inst.  652.  Hetley.  R.  88.  Anon.  1  Vent.  R.75.  Wats.  CI.  L. 
546. 
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Bat  this  is  to  be.  alleged,  not  absolutely,  that  by  the  law  of  tbe 
land,  wood  so  applied  shall  not  pay  tithe :  but  aib  modoy  that  is, 
that  the  parson  hath  some  consideration  for  it,  or  at  least  that  the 
house  is  for  maintenance  of  husbandry,  by  reason  of  which  the 
parson  hath  more  plentiful  tithes.  By  which  rule,  if  a  man  hatk 
an  house  of  husbandry  with  lands,  and  demising  the  lands,  re* 
serveth  the  house ;  tithe  of  fire- wood  is  payable.  Gibs.  686. 
^^S^  M        5-  For  osiers  employed  in  hurdles  for  sheep,  no  tithe  shall  be 

hurdle*  Of  ^j        /^'jl     ^oj 

oheep.  P^Md-      GlA*.  684. 

Norfor  10.  If  wood  be  cut  to  make  hop-poles,  and  so  employed,  no 

hop  poks.    tithes  are  due,  where  the  parson  or  vicar  hath  tithe  hops.  Bunb^ 

20. 
Forimkiag  '  1 1.  If  a  man  cat  down  wood,  and  bumeth  it  to  make  brick  fi>F 
bnck*.  ^^  reparation  of  his  house  within  the  parish,  for  the  habitatioir 
of  himself  and  his  family ;  no  tithes  shall  be  paid  for  this,  inas- 
much as  the  parson  hath  the  benefit  of  the  labour  of  his  fiunily^ 
1  RolVs  Abr.64,5.  iThomhiWs  case,  Hetl.  R.  9S.] 

But  if  a  man  cut  down  wood  and  burn  it  to  vclAr  bricks  for 
the  enlargement  of  his  house  within  the.  parish,  more  than  is  ne- 
cessary for  his  family,  as  for  his  pleasure  and  delight,  he  shall 
[  4S9  ]  pay  tithes  for  this.  Accordingly,  where  the  plaintiff  in  prohibi- 
tion had  ofiirmed,  that  he  burned  it  for  the  reparation  and  en- 
largement of  his  house,  generally,  without  saying  for  the  necessary 
habitation  of  his  family,  a  consultation  was  awarded;  for  the 
court  said,  that  by  this  surmise  he  might  build  a  castle,  and  yet 
pay  no  tithes.     1  BoWsAbr.  645. 

[The  subsequent  use  of  the  article  of  wood  seems  in  these 
instances  to  determine  its  liability  to  be  tithed :  a  pr(^x>sition 
calculated  to  produce  great  confusion  in  the  law  of  tithes.  (See 
per  lord  Hardwicke  in  Walton  v.  Ttyon^  ante,  485.)  And  perhaps 
these  discharges  from  payment  of  tithes  in  consequence  of  the 
subsequent  use^  can  only  be  claimed  on  the  principle  of  special 
custom  operating  by  way  of  exemption  in  respect  of  some  satisfac- 
tion to  uie  tithe  owner,  which  it  lies  on  the  parishioner  to 
shew.  (5)  A  custom  to  be  discharged  of  the  tithes  of  wo€)d  used  in 
husbandry  houses,  or  repairing  fences  on  the  premises,  may  un- 
doubtedly be  good.  (6)  But  in  Lagden  v.  Flcick  (7)  it  is  said  that 
any  custom  ofexempdng  wood  used  as  fuel  by  the  farmer  in  his 
house  of  husbandry  fi-om  tithe  (which  is  a  small  tithe),  is  strk-^ 
tissimijurisy  and  requires  to  be  established  on  the  fullest  evidence.] 
Ffuju  12.  If  a  man  pay  tithes  for  the  fruits  of  trees,  and  afterwards 

trees.  cut  down  the  same  trees,  and  maketh  them  into  billets  or  faggots, 

and  selleth  them ;  he  shall  not  pay  tithes  for  the  billets  or  fag* 


(5)  Norton  w^Fermer J  Cro  Car,  1  IS, 

(6)  Waterman  v.  Jones,  1  Wood's  D.  468. 
a\2  Hagg.  R.  307. 
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gotsy  for  that  this  is  not  a  new  increase.    {^Baxter  v.  Hopes^'] 

2  Inst.  621.  1  BolPs  Abr.  641.  (J) 

'    13.  Concerning  nurseries,  or  trees  transplanted,  it  hath  been  Nurseries. . 

resolved,  that  where  the  owner  dug  them  up,  and  made  profit  of 

them,  and  sold  them  in  another  parish,  tithe  should  be  paid 

thereof:  and  if  the  owner  sells  them,  and  pulls  them  up  himself, 

the  owner  shall  pay  the  tithes ;  but  if  he  sell  them  particularly 

to  another,  the  vendee  shall  pay  the  tithes.     Gibs.  683,  684*. 

God.  431. 

14.  When  wood  is  tithable,  it  is  set  out  while  standing,  by  In  what 
the  tenth  acre,  pole,  or  perch ;  or  when  cut  down,  by  the  tenth  !"*°"?r  *** 
faggot  or  billet,  as  the  custom  hath  been.     Wood.  b.  2.  c.  2.     Or,       ^"  ' 
if  there  be  no  custom,  then  the  general  rule  seemeth  to  be,  so 

soon  as  the  tenth  can  be  severed  from  the  nine  parts. 

Where  a  wood  is  cut,  consisting  of  the  loppings  of  great  trees, 
and  of  underwood,  and  the  proportion  on  one  side  or  the  other 
side  is  so  small,  as  not  to  quit  the  charge  of  separating ;  it  is 
said,  that  the  whole  shall  pay  tithe  or  be  discharged,  according 
as  the  greatest  part  is  tithable  or  not  tithable.     Gibs.  667. 

But  this  can  only  be  an  argument  of  convenience ;  and  cannot 
in  any  respect  alter  the  nature  of  the  tithe. 

15.  Of  underwoods  sold  standing,  the  tithe  shall  be  paid,  not  ,By  vrbora 
by  the  seller,  buf  by  the  buyer.     God.  455.  Deg. p.  2.  c.  4.  ^^  P"^- 

But  if  a  man  sell  wood  to  another,  and  the  vendee  bumeth  it 
in  his  house:  in  this  case,  it  is  said,  that  the  vender  shall  be 
charged  for  the  tithes,  and  not  the  vendee ;  for  that  no  tithes  are 
due  for  wood  burned  in  one's  house.  By  the  civil  law,  it  is  said, 
that  the  parson  hath  election  to  sue  either  of  them ;  but  this  is  [  490  ] 
against  the  common  law.     1  RoWs  Abr.  656. 

[In  short,  the  matter  seemeth  to  be  plainly  this  :  That  he  shall 
pay  tithe,  to  whom  the  other  nine  parts  belong  when  the  tithe 
becomes  due.] 

'    16.  A  prescription  by  one,  to  pay  but. three  farthings  for  the  Modus, 
tithe  of  all  willows  cut  down  by  him  in  such  a  parish,  was  de- 
clared to  be  ill ;  because  if  he  cut  down  all  the  willows  of  other 
men  too,  only  three  farthings  should  be  paid  for  all :  but  to  have 

C escribed  for  all  willows  cut  down  upon  his  own  land,  would 
ve  been  good.     God.  60. 

It  is  a  custom  in  some  places,  to  give  an  hearth-penny  for 
estovers  burnt;  by  which  they  are  free  from  the  tithe  of  wood 
burnt  for  fuel.     Boh.  57.  (8) 

(2)  [But  tithe  is  due  as  well  from  those  trees  which  yield  tithable 
fruit  as  from  those  which  do  not.]  See  Grant  v.  Hedding  and  Ball, 
Hardr.  380.  and  Eg.  Ca.  Ah.  366.  [Gtvm.  515.];  by  which  authorities  it 
does  not  appear  to  be  material  whether  the  trees  were  sold  and 
transplanted  in  the  same  parish  or  another. 

(8)  See  Mirehouse  on  Tilhes,  82. 
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V.  Flax  and  hemp. 

Flax  hath  been  adjudfled  to  be  small  tithe ;  and  so  to  con- 
tinue, notwithstanding  its  oeing  sown  in  large  fidds.     Gibs*  680. 

Concerning  which,  by  the  11  &  \2  W.  c.  16.  [continued 
6  A.  c.  28.  made  perpetual,  I  G.  1  •  «/.  2.  c.  26.  $  2.]  it  is  enacted 
as  foUoweth :  Whereas  the  sowing  of  hemp  and^fiax  is  and  would 
be  exceeding  beneficial  to  England,  by  reascm  o(  the  multitude 
of  people  that  are  and  would,  be  employed  in  the  manufieurturing 
of  those  two  materials,  and  therefore  do  justly  deserve  great 
encouragement ;  and  whereas  the  manner  of  tithing  hemp  and 
flax  is  exceeding  difficult,  creating  thereby  chargewle  and  vex- 
atious suits  and  animosities  between  parsons,  vicars,  impropri- 
ators, and  their  parishioners :  for  remedy  whereof  it  is  enacted, 
that  every  person  who  shall  sow  any  hemp  or  flax  shall  pay  to 
the  parson,  vicar,  or  impropriator,  yearly,  the  sum  of  five  shillings 
and  no  more,  for  each  acre  of  hemp  and  flax  so  sown,  before  the 
same  be  carried  ofi*  the  ground,  and  so  proportionably  for  more 
or  less  ground  so  sown ;  for  the  recovery  of  which  sum  or  sums, 
the  parson,  vicar,  or  impropriatbr,  shall  have  the  common  and 
usual  remedy  allowed  of  by  the  laws  of  this  land.     §  1. 

Provided,  that  this  shall  not  extend  to  charge  any  lands  dis- 
charged by  any  modus  decimandi^  ancient  composition,  or  other- 
wise discharged  of  tithes  by  law.     §  2. 

VL  Madder. 

By  the  same  rule  that  the  tithe  which  proceeds  from  things 
[  491  ]  newfy  introduced  into  England  hath  been  adjudged  to  be  a  small 
tithe,  the  tithe  of  madder  may  be  deemed  also  a  small  tithe. 

Concerning  which,  by  the  SI  6. 2..r.l2.  (which  was  in  force 
for  fourteen  years,  and  by  the  5  6.  S.  c.  18.  is  continued  for  four- 
teen years  further)  it  is  enacted  as  followeth :  Whereas  madder 
is  an  ingredient  essentially  necessary  in. dyeing  and  in  calico 
printing,  and  of  great  consequence  to  the  trade  sind  manufactures 
of  this  kingdom,  and  may  be  raised  therein  equal  in  goodness,  if 
not  superior,  to  any  foreign  madder;  therefore^  for  the  encou- 
ragement of  the  growth  thereof,  it  is  enacted,  that  every  person 
who  shall  plant,  grow,  raise,  or  cultivate  any  madder,  shall  pay 
to  the  parson,  vicar,  curate,  or  impropriator  of  the  parish  or 
place,  the  sum  of  five  shillings  an  acre  and  no  more,  and  so  pro- 
portionably, in  lieu  of  all  manner  of  tithe  of  madder ;  for  the 
recovery  whereof,  the  parson,  vicar,  or  impropriator,  shall  have 
the  common  and  usual  remedy  allowed  of  by  the  laws  of  this 
realm.    $  1. 

Provided,  that  no  madder  shall  be  carried  off  the  ground  on 


which  it  grows,  before  payment  of  the  said  sum  herein  directed 
in  Ueu  of  tithes.     §  2. 

Proyided  also,  that  this  shall  not  extend  to  charge  any  lands 
discharged  by  any  modus  decimandi,  ancient  composition,  or 
other  discbarge  of  tithes  by  law.  (  3.     [Expired.] 

VII.  Heps. 

Hops  pay  a  praedial  tithe ;  and  regularly  are  accounted  among 
small  tithes.     God,  4*14. 

Thus  in  the  case  of  Ff-ankh/n  and  TTie  master  and  brethren  of 
St.  CrosSi  T.  1721 ;  the  vicar  being  endowed  of  small  tithes,  it 
was  decreed,  that  he  was  thereby  intitled  to  hops,  being  a  small 
tithe,  though  of  growth  since  the  endowment.     Bunb,  79. 

Tithes  of  hops  are  not  to  be  paid  till  after  they  are  picked,  and 
before  they  are  dried ;  every  tenth  measure.     Bunb.  20.  {k) 

In  a  late  case  (/),  Mr.  Chandler,  planter  at  Maidstone  in  Kent,  [  492  J 
having  set  forth  the  tithe  of  his  hops  by  the  tenth  pole  unpicked, 
Mr.  Bliss  the  impropriator  brought  this  matter  before  the  court 
of  exchequer ;  where,  after  long  debate  of  counsel  on  both  sides, 
and  reading  three  former  decrees,  the  court  again  declared  this 
method  of  setting  forth  to  be  illegal. 

And,  finally,  in  the  case  of  Walton  and  Tyers^  May  17.  1753. 
Mr.  Tyers  having  planted  a  considerable  number  of  acres  with 
hops  in  the  parii^es  of  Mickleham  and  Darking  in  Surrey,  of 
both  which  parishes  Mr.  Walton  was  incumbent,  offered  to  pay 
him  aft^r  the  rate  of  20/.  an  acre  for  the  tithe  thereof;  which 
Mr.  Walton  refused.  Whereupon  Mr.  Tyers  gave  him  notice, 
that  on  such  a  day  he  would  begin  to  gather  his  hops,  and  would 
regularly  set  out  every  tenth  hill  through  all  his  hop  plantations 
as  the  tithe  thereof,  by  severing  the  bind  of  the  hops  from  the 
soil,  and  leaving  the  same  on  the  poles ;  and  that  he  would  in 
the  same  manner  daily  set  out  the  tithe  of  his  hops,  in  order  that 
Mr.  Walton's  agent  might  be  present  at  the  respective  times  of 

(h)  [Blits  V.  Chandler^  2  Wood's  D.  146.  Stedman  v.  Lye,  I  Id. 
jRaum.504.   1/20^.^46.644.} 

tt  has  been  held —  1.  That  where  the  parson  had  tithe  hopsy  [and 
Uthe  %Xsyloa  aBduoj]  no  tithes  should  be  paid  for  the  poles  which  were 
used  in  the  hop-yard,  [because  the  tithe  of  the  hops  is  increased  by 
the  use  of  the  poles] ;  and  a  question  arising,  whether  tlie  parson 
should  have  tithes  of  the  bark  of  the  poles,  the  bark  being  sold ; 
by  LechmerSf  he  should ;  but  the  chief  baron  and  the  other  barons 
(  contray  for  the  poles  being  privileged,  the  bark  shall  be  so  too. 
Bate  V.  Spackingy  Bunb.  20.  [2  Wood's  Dec.  870  ^  '^^  for  fuel  roent 
in  fire  to  dry  hops,  tithes  should  be  paid ;  because  the  parson  had  no 
benefit  by  that,  the  tithes  being  paid  before  they  were  dried. 
1  Freem.  334. 

(/)  Anno  1720,  according  to  Mr.  Rayner.  lntrod.xigy. 
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setting  out  the  tithe,  and  m^ht  carry  awav  the  same  in  due  timer 
Mr.  Walton  said,  that  this  method  of  tithing  was  new  and  con- 
trary to  law,  and  that  he  would  not  take  the  tithe  in  that  man- 
ner; but  that  he  expected  the  whole  crop  should  be  gathered, 
and  afterwards  measured  in  baskets,  and  that  every  tenth  basket 
of  hops,  after  being  so  measured,  should  be  set  out  for  the  dthe 
thereof.  This  Mr.  Tyers  refused  to  do,  and  proceeded  according 
to  his  notice  to  set  out  the  tithe  in  the  manner  abovementioned; 
leaving  every  tenth  hill  ungathei'ed,  having  cut  or  severed  from 
the  sod  the  binds  or  stems  on  which  the  hops  on  every  such  tenth 
hill  grew ;  and  renewed  his  notice  daily  whilst  h'ls  hop-gathering 
contmued.  Mr.  Walton  did  not  meddle  with  the  tithe  so  set 
out ;  and  afi^r  the  hops  had  continued  for  some  months  upcm 
the  poles  on  every  tenth  hill  as  aforesaid  ungathered,  and  so 
became  spoiled  and  rotted,  Mr.  Tyers  brought  an  action  for 
t  493  ]  damages  against  Mr.  Walton,  forasmuch  as  he  was  thereby  hin- 
dered from  dressing  and  cultivating  his  hop  plantations.  Upon 
this,  Mr.  Walton  filed  his  bill  in  the  exchecmer  against  Mr.  Tyers, 
thereby  insisting,  that  the  manner  in  which  Mr.  Tyers  had  set  out 
the  tithe  of  his  hops,  by  leaving  the  hops  on  every  tenth  hill,  and 
severing  the  binds  from  the  soil,  was  not  a  proper  method  for 
setting  out  such  tithes ;  but  that  the  tithe  of  hops  ought  by  law 
to  be  set  out  after  the  same  are  picked  from  the  bind  or  stem. 
And,  on  hearing,  the  court  declared,  that  the  method  of  tithing 
hops  insisted  on  by  the  defendant  in  his  answer,  is  not  a  good 
setting  out  of  the  tithe  of  hops ;  but  that  hops  ought  to  be  picked 
and  gathered  from  the  binds,  before  they  are  tithable.  Mr.  Tyers 
appealed  to  the  house  of  lords ;  setting  forth,  that  the  manner  of 
setting  out  the  tithes  by  the  admeasurement  of  the  hops  in  baskets, 
would  be  very  prejudicial  and  inconvenient  to  both  parties,  as 
the  hops  by  that  means  would  be  necessarily  bruised,  the  flower 
and  condition  thereof  hurt,  and  the  hops  thereby  very  much 
damaged ;  that  it  hath  been  usual  of  late  years,  for  hop  planters 
to  direct  their  gatherers  to  pick  or  assort  tneir  hops  into  different 
pokes,  according  to  their  different  degrees  of  fineness  and  colour, 
to  wit,  the^;2^  and  the  hrcnxn;  and  such  assortment  is  the  most 
material  and  expensive  part  of  the  manufacturing  of  hops,  thrice 
as  much  time  and  expence  being  required  in  picking  and  assort- 
ing hops  into  two  different  parcels,  as  is  necessary  in  picking 
them  into  one  poke  when  first  gathered ;  and  that  it  is  unreason- 
able, that  persons  claiming  tithes  should  have  the  benefit  of  this 
part  of  the  manufacture  of  hops,  which  costs  about  5Z.  an  acre, 
without  making  any  allowance,  or  contributing  any  share  to  the 
expence;  and  praying  relief,  for  these  (amongst  other  reasons): 
First,  There  is  no  positive  law,  to  regulate  the  manner  of  tithing 
hops ;  neither  is  it  fixed  by  immemorial  usage  or  custom ;  the 
determinations  of  courts  relating  thereto  have  been  various ;  and 


therefore  tliat  manner  of  titling  seems  most  just  and  equitabk^ 
which  is  bodi  the  least  prejudicial  to  the  owner,  and  most  bene- 
ficial to  the  pai*son  or  impropriator.     Secondly,  The  manner 
insisted  on  by  the  respondent,  by  picking  and  tJien  setting  out 
the  tithes  by  admeasurement  in  baskets,  is  so  very  detrimental  to 
the  planter,  that  it  must  inevitably  be  the  ruin  of  the  plantation 
of  hops,  the  cultivation  whereof  is  of  extensive  benefit  to  this 
kingdom  :  The  method  insisted  on  by  the  appellant  is  undeniably 
fair  and  equitable,  not  liable  to  any  fraud  whatsoever;  whereas 
the  method  insisted  on  by  the  respondent  is  avowedly  oppressive 
and  ir^urious,  in  no  wise  productive  of  any  benefit,  or  preventive    [  494  ] 
of  any  fraud.  —  Mr.  Walton,  the  respondent,  hoped  the  decree 
would  be  affirmed,  (amongst  other  reasons)  for  these  following : 
First,  the  setting  out  the  tithe  of  hops  by  measure  after  they  are 
picked  from  the  bind  or  stem,  is  the  fairest  and  most  equal 
method,  and   liable  to   the  least  inconvenience;    whereas  the 
method  of  tithing  contended  for  by  the  appellant,  by  every  tenth 
hill,  would  be  liable  to  great  fraud,  inasmuch  as  the  planter  of 
hops  would  have  a  right  to  set  out  for  tithe  every  tenth  hill  to  be 
computed  from  the  place  he  began  at,  and  he  might  any  year 
determine  before  he  manured  his  hop  ground  where  he  would 
begin  to  set  out  the  tithe,  and  thereby  would  certainly  know 
every  tenth  hill  through  the  whole  plantation,  and  might  neglect 
to  manure  or  improve  them  so  much  as  the  other  hills,  ^ich 
would  be  unjust  and  unreasonable.     Secondly,  The  method  of 
tithing  contended  for  by  the  appellant,  would  give  occasion  to 
many  disputes  and  controversies ;  as  the  hops  growing  on  one 
hill  are  apt  naturally  to  intermix  with  the  hops  growing  on  the 
hills  adjoining,  so  that  it  is  scarce  possible  to  sever  the  one  from 
the  other  intire ;  and  the  owner  of  tithes,  or  his  agents  or  ser- 
vants, exercising  the  right  of  entering  into  the  hop  grounds,  and 
pulling  up  the  planter's  poles,  must  frequently  furnish  matter 
for  suits  and  vexations,  which  would  be  inconvenient  both  to  the 
owner  of  the  tithes  and  the  parishioners.     Thirdly,  The  appel- 
lant hath  not  made  the  least  proof,  that  the  tithe  of  hops  was 
ever  set  out  before  they  were  picked  from  the  bind  or  stem,  or 
that  they  were  tithed  by  the  tenth  hill  (which  is  the  method  of 
tithing  he  contends  for) ;  but  on  the  contrary,  in  many  instances, 
where  the  method  of  setting  out  the  tithe  hops  has  been  disputed 
or  brought  in  question,  it  has  been  uniformly  determined  and 
adjudged,  after  solemn  argument,  that  the  tithe  of  hops  by  law 
ought  to  be  set  out  by  measure,  after  they  are  picked  firom  the 
bind  or  stem.     And  the  decree  was  affirmed  by  the  lords,  (m) 

[In  the  case  o(  Knight  v.  HaUey^  the  court  of  K.  B.  held,  that 
no  usage  can  vary  the  rule,  that  the  tithe  of  hops  must  be  set 

(m)  5  Bro.  P.  C.  99, 
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forth  d^ta-  they  are  picked  from  the  bind :  for  the  cultivaticm  of 
hops  was  introduced  within  the  time  of  legal  memory,  and  con- 
sequently a  contrary  custom  \e.  g.  to  set  out  the  tithes  by  the 
tenth  row,  or  by  the  tenth  hill  where  the  rows  are  unequal,  leav- 
ing the  binds  uncut,  and  the  poles  standing]  cannot  be  supported. 
Tne  judgment  was  affirmed  on  appeal  to  the  house  of  lords. 
*lTermBep.S6.  2 Bos.^PuL  172.  SBro.P.C.  {ed.Tamlins)23S. 
See  1  Campb.  C.N.  P.  308.] 

There  can  be  no  modus  for  tithe  hops,  because  the  court  wiU 
take  notice,  that  hops  have  not  been  ancient,  but  used  in  beer  of 
late  times  only,  being  first  introduced  into  England  about  the 
year  1524.  (9)  Yet  a  prescription  to  pay  so  much  in  lieu  of  all 
small  tithes,  may  include  hops  and  other  such  small  things  which 
have  come  in  use  of  late  years.     fVats.  c.  49.     Bunb.  20.  (1 ) 


[Garden 
herbs  and 
plants.] 


[Turnips.] 


[  495  ]    VIIL  Boots  and  garden  herbs  and  seeds ;    as  turnips^  parsley^ 

cabbage^  saffron^  and  such  like. 

Out  of  gardens  is  paid  tithe  of  all  garden  herbs  and  plants :  as 
parsley^  sage^  cabbage^  turnips^  saffron^  and  the  like;  which  are 
small  tithes,  and  may  be  demanded  ia  kind.  Bunb.  10. 
[Potatoes.]  So  potatoes  are  a  small  tithe ;  and,  consequently,  due  to  the 
vicar,  where  he  is  endowed  of  the  small  tithes :  and  when  ga- 
thered, the  tenth  part  must  be  set  out 

So  also  turnips  (2),  which,  when  pulled,  ought  to  pay  tithes, 
though  never  so  oft^  sowed,  and  though  upon  the  same  land. 
As  in  the  case  of  Benson^  impropriator  of  Bromley  St  Leonard, 
Middlesex,  against  Watkins  and  others^  H.  S  G.  The  court  de- 
clared the  tithe  of  turnips  to  be  due  toties  quoties,  though  severed 
never  so  often  in  the  same  year. 

M.  6  G.  Crow,  tenant  under  the  church  of  Rochester  of  the 
tithes  in  the  hamlet  of  Modingham  in  the  parish  of  Chippinhurst 
in  Kent,  against  Stoddart.  llie  court  declared  that  tithe  of  tur- 
nips sowed  after  com,  and  eaten  by  unprofitable  cattle,  to  be 
due ;  though  it  was  urged  to  be  an  improvement  of  the  land, 
and  that  the  parson  has  the  benefit  of  it  the  next  year.  (S) 

(9)  Chapman  v.  Smithy  Gvom.  854.    2  Ves.  506.    Crouch  v.  Risden^ 

1  Sid.  44S.  Qee  v.  Pearch,  1  Wood.  Dec.  386.    But  see  7  T.  Sep.  88. 

(1)  Hops  and  clover.     Green  v.  Austenf  Lutw.  1071. 

(2)  The  words  ^^  gardens,  curtilages,  and  altarage"  in  an  endowment, 
will  not  give  the  vicar  the  tithe  o£ potatoes  and  turnips,  or  of  any  other 
article  not  known  in  England  at  tne  time ;  but  where  there  has  been 
a  general  perception  of  all  small  tithes  by  the  vicar,  a  subsequent  en- 
dowment will  be  presumed  of  small  tithes  of  every  sort,  for  usage  is 
the  broad  ground  of  presumption  in  favour  of  the  vicar's  endowment. 
Williams  v.  Price  and  others,  4  Pri.  R.  156.     And  see  per  Graham  B. 

2  Pri.  R.  450. 
(8)  Bordley  v.  Tims,  Gwm.  540.  Hall  v.  Filiz,  Gvom.  606. 


T.  9G.  Harwoodf  vicar  of  Erith  Iq  Kent,  against  JRailstan. 
The  court  declared  tithe  to  be  due  of  turnips  sowed  after  corn  in 
the  same  year,  and  fed  upon  on  the  land  by  barren  cattle. 

So  in  the  case  of  Swirtfen  and  Digby,  i/.  1 78 1 ;  it  was  declared 
by  the  court,  that  where  land  is  sown  with  turnips  after  the  com 
is  cleared,  and  fed  with  sheep  and  barren  cattle,  tithes  shall  be 
paid  of  such  turnips ;  although  in  this  case  it  was  insisted  upon 
for  the  defendant,  that  die  soil  in  that  county,  to  wit,  in  StaSbrd- 
shire,  is  dry  and  sandy,  and  that  this  method  of  husbandry  im- 
proveth  the  land,  so  that  the  plaintiff  had  thereby  better  tithes  of 
corn,  and  had  before  received  the  tithes  of  lambs  and  wool  of  the 
sheep  so  fed :  But  the  court  overruled  this  defence,  and  s^d  it 
amounted  to  a  non  decimando  as  to  turnips.     Bufib.  314. 

That  is  to  say,  if  the  cattle  are  fed  upon  the  turnips  unsevered 
from  the  ground,  an  agistment  tithe  shall  be  paid  for  such  cattle : 
But  if  the  turnips  are  severed  from  the  gromid,  then  the  tithe  in    [  496  ] 
kind  of  such  turnips  shall  be  due  from  tiie  severance,  (n) 

[Tithe  oip(^atoes  and  turnips  should  be  set  out  in  any  state  in  fSettingout 
which  the  tithe  owner  can  arrive  at  a  fair  comparison  of  his  pro-  ^^  °**/J>- 
portion.     As  the  occupier  is  not  obliged  to  bestow  more  labour  J^'^,*"] 
than  the  nature  of  the  thing  requires  for  the  tithe  owner's  be- 
nefit (4) :  if  the  fermer  does  not  put  them  into  heaps  for  himself, 
it  might  be  held  that  he  need  not  do  so  for  the  tithe  owner  (4);  - 
but  it  seems  the  feirest  way  to  set  them  out  in  heaps  of  equal  size 
on  the  spot  where  they  are  dug,  and  not  by  ridges,  ftirrows,  or 
tenth  roots,  which  may  be  unequaL     The  occupier  is  not  allowed 
to  bring  them  home,  and  there  measure  them  for  the  tithe 
owner.  (5)] 

Acticm  on  the  case  against  the  parson  for  not  taking  away  the 
tithe  of  turnips  after  they  had  been  set  out  The  turnips  had 
been  drawn  to  feed  cattle^  and  every  tenth  turnip  was  thrown 
aside,  as  drawn,  on  a  ridge  opposite  for  the  parson.  The  qnes- 
tion  was,  whether  the  tithes  were  properly  set  out  ?  The  parson 
contended  that  the  turnips  ought  to  be  set  out  in  heaps,  or  at 
least  gathered  into  heaps  for  him.  A  motion  was  made  for  a 
new  trial;  and  it  was  held,  that  if  the  farmer  put  them  into  heaps 
for  himself,  he  should  do  so  for  the  parson;  but  if  he  did  not  do 
so  for  himself,  he  need  not  do  so  for  the  parson.     Tlie  rule  of 

(tt)  Eathard  y,  BrowUf  Dotvsingy  and  others f  in  the  exchequer, 
Hil,  9  JV.  3.  ex.  Reg.  Lib.  The  defendant  Dowsing  admitted  that  he 
had  several  roods  of  turnips ;  but  said,  that  he  sold  none,  but  fed  his 
cattle  therewith,  and  that  the  plaintiff  ought  not  to  have  tithes  for 
the  same ;  that  he  had  tithes  of  calves,  and  other  tithes  of  cattle. 
But  the  court  decreed  an  account  of  the  tithes  of  the  turnips  severed 
and  drawn.     [See  ante,  475.] 

(4)  Newman  \.  Morgan,  lOEast^  11, 12.  Blaney  v.  JVhitaker,  ibid. 

(5)  Beaumont  v.  Shucotf  Gwm.94i5.  See  id.  IIOI. 
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law  was»  that  things  should  be  tithed  as  soon  as  they  were  in  a 
proper  state  to  be  tithed.    The  same  was  the  case  with  hay  and 
com.     Rule  for  a  new  trial  was  discharged*  (6) 
[Tobacco.]        If  tobacco  be  planted  here,  the  tithes  thereof  are  small  tithes. 

Godb.  S66. 
[Saffron.]        Saffron  also  is  tithable,  though  gathered  but  once  in  three 
years.     Wood.  b.  2.  r.  2. 

And  it  is  a  prasdial  small  tithe :  for  where  the  parson  had  the 
great  tithes,  and  the  vicar  the  small,  and  a  land  which  had  been 
sown  with  com  was  sown  with  safiron,  the  tithe  was  adjudged  to 
the  vicar  as  a  small  tithe,  notwithstanding  the  statute  of  the 
2  Ed.  6.  c.  IS.  that  tithes  shall  be  paid  in  such  manner  as  they 
have  been  for  forty  years  past.     Gibs.  685. 
[  496a  ]      [To  these  may  be  added  all  fruits  and  flowers;  under  which 
rvhiittand  head,  besides  the  above,  may  be  enumerated  onions^  cabbages^ 
•^Zt^  ^  ^^^^^  annisy  mirUj  rue^  apples^  gooseberries^  pears^phans^  cherries, 
^^^         ^  currants^  lily  Jknoers^  &c ;  all  of  which  are  small  tithes,  and  de- 
mandable  in  kind  even  where  gathered  by  some  other  person  than 
the  owner,  unless  stolen.  (7) 
[Seeda.]  All  seeds  are  small  tithes :  thus  when  clover  stands  for  seed, 

and  is  not  made  into  hay,  the  seed  is  small  tithe.  Rape,  carra^ 
VMify  tumipi  and  mustard  seed,  are  small  tithes;  but  if  the  herb  is 
growing  with  other  grass,  and  made  into  hay,  it  would  be  great 
tithe.  (8)  In  Filetcood  v.  Kemp,  and  Same  v.  Burleigh  (9),  it  was 
held  that  the  tithe  of  a  crop  of  carrot  seed  sold,  might  be  de- 
manded of  the  vendor  or  vendee  at  the  clergyman's  option,  and 
that  the  expence  of  mbbing  it  out  must  be  deducted  from  the 
value  at  the  time  the  crop  is  cut :  but  the  small  tithe  of  seeds  is 
only  payable  when  no  tithe  is  taken  of  the  herbs  or  plants  them- 
selves. (1) 
[Hot-house  The  question,  whether  pine  apples,  grapes,  melons,  and  hot-house 
P^**0  plants  in  general,  are  tithable  or  not,  was  argued  in  Dom.  Proc. 
in  Adams  v.  Walter  (2),  which  ultimately  went  ofi*  on  another 
point  It  was  then  argued  against  the  tithe  by  Macdonald^ 
Kenyon,  and  Sehsyn,  that  the  produce  of  a  hot-house  is  not  the 
produce  of  the  soil  and  climate;  and  that  pots  in  a  house  sallad 
raised  on  a  flannel  would  be  eadem  ratione  tithable.  For  the 
tithe  it  was  observed  by  Mansfield,  that  every  thing  raised  in  a 
garden  is  principally  in  consequence  of  manure  and  labour,  and 

(6)  Blaney  v.  Whitaker,  M.  28  G.  8.,  cited  10  East,  12. 

(7)  HetLR.  100.  and  Mirehouse,6h  62.,  infra,  IX.  1. 

(8)  Wallis  V.  Pain  and  Underhill,  2  Com.  R.  633.    Pom/ret  v.  Lau- 
der,  Bunb.  R.  344.  Gwm.  530.  See  ante,  IL  4. 

(9)  1  Hagg.  Rep.  489,  490. 

(1)  Com.  Dig.  tit.  Dismes  (H 10.) 

(2)  Gwm.  1204.  4  Wood*s  Dec.  159.;  called  Hetvit  v.  Adams,  7  Bro. 
P.  C.63.  (Tomlins  ed.)   See  S  Rayner,965.  et  seq. 


yet  tithable;  that  cucumbers  were  never  objected  to  j  that  cherries, 
walnuts^  cabbages,  and  potatoes^  are  all  exotics ;  that  the  expence 
could  be  no  objection,  as  it  would  have  excluded  cabbages  and 
most  other  things,  and  that  hereafter  the  raising  pines  may  cease 
to  be  expensive.  In  the  judgment  in  this  case  in  the  exchequer, 
Skynner  C.  B.  said,  "  As  to  melons,  pines,  &c.  I  know  not  how 
to  draw  any  line  between  th^m  and  other  produce  of  gardens. 
What  is  the  tithe  of  gardens  ?  It  is  praediaL  The  notbn  of 
artificial  heat  and  soil  would  exclude  almost  all  .the  produce  of 
gardens  i  things  raised  under  glasses  are  raised  in  an  artificial 
soil,  but  must  all  be  subject  to  the  same  rule,  inoculation,  to  be 
sure,  is  a  work  of  art ;  but  art  and  expense  used  will  not  make 
any  difierence."  So  Eyre  B.  added,  "  Hot-house  plants  are  cer- 
tainly not  exempt.  The  like  hardships  occurred  in  wastes,  mad- 
der, &c. ;  but  an  act  of  parliament-  was  necessary  to  exclude  the 
right  of  the  parson.  The  general  rule  is  clear,  and  the  incon- 
veniences attending  it  are  not  great :  mutual  inconveniences  will 
suggest  mutual  moderation ;  and  if  not,  a  court  of  justice  cannot 
help  it.'*  Hence  the  produce  of  hot-houses,  like  that  of  gardens, 
is  dejure  tithable.  (S)] 

Most  commonly,  a  certain  consideration  in  money  is  paid  [Customary 
in  lieu  of  the  tithes  of  gardens,  either  by  custom,  or  by  agree-  T>»y"«***«] 
ment  with  the  parson.  If  the  custom  be  a  parochial  custom, 
or  extending  to  gardens  throughout  the  parish ;  the  enlarge- 
ment of  a  garden  doth  not  make  tithe  due  in  specie :  but 
otherwise,  if  it  i»  a  special  prescription  for  this  or  that  garden. 
And  the  same  thing  is  to  be  said  of  orchards.  Accordingly,  in 
the  fi)rementioned  case  of  Franklyn  and  The  master  and  brethren 
of  St  Cross,  it  was  decreed  by  the  court,  that  a  penny  for  gardens 
and  orchards,  can  only  be  for  ancient  gardens  and  orchard^. 
Bunb.  79. 

[And  a  modus  of  l5.  6d.  in  the  pound  for  potatoes  and  tmmips  Mo4us. 
was  held  bad  :  first,  because  the  measure  of  money  by  the  pound 
was  not  known  in  England  till  the  time  of  Ca7\  1. ;  and  secondly 
and  principally,  because  they  are  of  modem  introduction.  (4) 
Payment  of  a  composition  for  tithe  of  turnips,  'whether  pulled  or 
eaten  off,  where  neither  party  considered  it  an  agistment  tithe,  is 
no  evidence  of  perception  of  that  species  of  tithe.  (5)] 

IX.  Fruits  oftreeSy  as  apples,  pears^  dcoms,  mast. 

I.  Fruit  of  trees,  as  apples,  pears,  plums,  cherries,  and  the  like,  Fruits  cif 

are  praedial  tithes,  to  be  paid  in  kind  when  they  are  gathered ;  orch«i«s. 

«  ■       ■-       ■ ^  — ..^__^..^^_^_^^ 

(3)  Worrall  v.  Miller  and  Sweet,    3  Anstr.  R.  6S2.    Grow.  1456. 
Plovod.  on  Tithes^  130. 

(4)  Layng.  v.  Yarborougk,  4  Pn.  R.  388.  402, 

(5)  Gamons  v.  Barnard,  1  Anstn  R*  320. 

1U>L.  ill.  LX 
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unless  there  is  some  modus  or  rate  tithe  paid  in  lieu  thereof. 
God.  408. 

Which  fruits  if  they  are  stolen,  and  not  gathered  by  the  owner, 
the  parson  as  well  as  the  owner  shall  bear  the  loss :    But  if  the 
owner  doth  suffer  a  stranger  to  pull  or  take  his  fruits,  the  tithe 
shall  be  answered.  Hetl.  100.  (6) 
[  497  ]        If  tlie  soil  of  an  orchard  be  sown  with  any  kuid  of  grain,  the 
parson  shall  have  tlie  tithe  of  the  fruit  trees  and  of  the  grain,  as 
also  of  the  grass  or  hay ;  for  they  are  of  several  and  distinct 
kinds.     1  Roll's  Abr.  642.     Deg.  p.  2.  c.  3.     God.  412. 
[Mast  and        g^  jjj.^  Godolphin  says,  mast  of  oak  or  beech,  if  sold,  the  tenth 
a(.orns.j        penny  is  payable  for  the  tithe  thereof;  but  if  eaten  by  swine,  then 
the  tenth  of  the  value  or  worth  thereof.     God.  417. 

And  so  Lindwood  saith,  if  the  said  fruits  shall  be  sold,  there 
shall  be  paid  the  tenth  penny ;  and  if  they  be  not  sold,  but  the 
hogs  do  feed  thereupon,  then  the  owner  of  the  hogs  shall  pay  the 
titlie  according  to  the  value  of  such  fruits.     Lind.  200. 

And  there  is  a  writ  of  consultation  in  the  register  for  the  tithes 
of  pannage.  And  lord  Coke  says,  for  acorns  tithes  shall  be  paid, 
because  they  renew  yearly.  And  in  Reynold^s  case,  T.  2  Ja^  it 
was  said,  tnat  of  acorns  severed  tithes  are  payable.  Gibs.  676. 
Mo.  762. 

But  where  the  case  was,  that  the  acojns  dropt  from  the  trees, 
and  the  hogs  eat  them,  a  distinction  was  made  that  they  shall 
not  be  tithable,  unless  gathered  and  sold.  Het.  27.  LitL  40* 
Gibs.  676.  iWallis  y.PainCj  Bunb.  344.  2  Com,  633.] 

In  short,  the  case  of  acorns  seemeth  not  different  from  that 
of  other  things  tithable ;  if  gathered,  they  shall  pay  tithes  in  kind ; 
and  the  tenth  penny,  or  2s.  in  the  pound,  in  all  such  like  cases, 
is  not  to  be  considered  as  exclusive  of  the  tithes  to  be  paid  in 
kind,  but  only  as  a  reasonable  satis&ction  when  the  parishioner 
disposeth  of  his  whole  produce  unsevered.  And  where  the  acorns 
are  not  gathered  by  the  owner,  but  suffered  to  be  fed  upon  as 
they  drop ;  the  case  seemeth  to  &11  under  the  same  equity,  as 
where  turnips  are  fed  upon  by  unprofitable  cattle,  for  which  an 
agistment  tithe  shall  be  paid. 

[  498  ]  X.  CalveSf  coltSy  kids,  pigs. 

The  tenth  calfis  due  to  the  parson  of  common  right,  to  be 
taken  when  it  is  weaned,  and  not  before  (7);  and  it  is  recoverable 

(6)  See  also  2  Inst.  252.  Gibs.  Cod.  680.  Com.  Dig.  tit.  JDismes, 
(H  10.)  Chiver  v.Ptdlen,  1  fVood.  D.212.  Stiles  case,  Lit.R.  147. 

Apples  or  other  fruit  in  an  orchard  shall  not  pay  tithes,  if  there  is 
'  a  modus  to  pay  4fl?.  for  every  hogshead  of  cyder,  or  2s.  per  ann.  in 
lieu.  HiUv.  Harris,  (M.16S5.)  S  SAoti;.i2.461.  Black  cherries  grow- 
ing wild  iii  hedges  and  used  as  fences  shall  pay  tithe.  Chapman  v.  Bar- 
low,  Bunb.  R.  184. 

(7)  Though  this  may  be  varied  by  the  custom  of  different  places. 


in  the  spiritual  court,  as  appears  from  a  writ  of  consultation  in  the 
register.  And  in  case  there  are  fewer  than  ten,  it  hath  been  ad-» 
juaged  a  good  custom  (which  evidently  did  spring  from  the  canon 
law),  that  if  there  are  seven,  the  parson  shall  nave  one  calf;  if 
under  seven,  then  an  halfpenny,  or  what  custom  shall  direct,  tor 
each  calf.     Gft^.  708. 

But  in  most  places,  as  it  seemeth,  at  this  day,  the  custom  hath 
obtained  (which  is  the  proper  rule  in  all  such  cases,  and  lis 
equitable  in  itself^  that  if  there  are  five,  the  parson  shall  have 
the  value  of  half  a  calf,  lamb,  or  other  such  like;  if  there  are  six, 
he  shall  have  one  entire ;  and  shall  receive  or  pay  out  respectively 
a  proportionable  sum,  for  each  number  under  five  or  above  six. 

[In  Kenyan  v.  West  (8)  the  question  was,  whether  a  single  calf 
were  tithal)le  or  not ;  and  the  court  held,  that  the  tenth  part  of 
the  value  of  the  calf,  when  taken  firom  the  cow  to  be  sold  or  killed, 
was  the  tithe  to  be  paid.] 

The  canon  law  leaves  it  to  the  choice  of  the  parson,  when  they 

'  are  under  the  fiill  number,  whether  he  will  proceed  in  the  like 

manner,  or  let  them  run  on  till  one  becomes  due  in  the  ensuing 

year;  but  the  common  law  will  not  allow  of  this^  because  tithe 

must  be  paid  annually.  1  BfiHTsAbr.  Q^%, 

Thus  in  the  case  of  Egerton  and  StiU^  T.  1 725,  it  was  decreed 
that  where  there  are  above  ten  calves,  lambs,  pigs,  or  tbelUce; 
the  tithe  of  the  odd  number  above  ten  shall  be  paid  according  to 
the  value,  and  not  be  carried  over  to  the  next  year.  Bunb*  198. 
[2  Wood^s  Dec.  251.] 

CoUs  are  tithable  in  the  same  manner  as  calves*    Gibs.  678. 
Also  tithes  of  pigs  are  to  be  paid  in  the  same  manner  as  tithe  of 
calves.     Gibs.  684. 

[A  custom  to  pay  one  pig  where  the  number  farrowed  is  seven, 
and  does  not  exceed  ten,  and  to  pay  nothing  where  the  number 
is  under  seven,  is  good.,    ManteU  v.  Paine^  4  GwiU.  1504.] 

And  generally,  the  time  of  payment  of  the  tithe  of  calves,  colts, 
lambs,  kids,  pigs,  and  such  like  young  of  cattle,  is  when  they  are 
so  old  that  they  may  be  weaned,  and  live  without  the  dam  upon 
the  same  food  that  the  dam  eateth  (9);  unless  the  custom  of  the 
place  confine  the  payment  to  any  certain  time  or  age*  Deg.  jp.2. 
c.  6.  (o) 

yet  if  tlie  delivery  of  the  calf  is  entirely  determinable  at  will  of  the 
owner,  the  custom  is  unreasonable.  Jenkinson  v.  Royston^  1  Dan^  R. 
128.     5  Pri.  R.  510. 

(8)  Gtc»i.541.  \  Wood* s  Dec.su. 

(9)  Nevman  v.Morgany  1  Campb.  C.  N.P.  308,  notis.     Ctofiv* 
BlakCf  Ovom.  5S0.    Reynolds  v.  Vincent^  Bunb.  R.  18S.    Jenkinson  v.  > 
Raysiony  \  Dan.  R.  128.  5  Pri.  R.  510.  Com.  Dig.  tit.  Dismes  (H  lOt) 

(o)  Vide  Croffs  case,  tn/ra,  IX*  2.  A  custom  to  tithe  lambs  when  . 
three  weeks  cm  was  held  to.  be  unreaeonab^  and  bad*  Reynolds  r. 
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Citbe0. 


To  whcMn 
payable. 


A  mizt 
imaU  tithe. 

At  what 
time  due. 


Aitd«s  thie  parson  is  to  have  the  tithes  of  the  young  and  in- 
crease of  the  cattle,  so  he  on  his  part  is  to  observe  the  custom  of 
the  place,  for  the  better  propagation  of  their  increase;  otherwise 
any  parishioner  grieved  may  have  an  action  on  the  case  against 
him.  As  in  the  case  of  Yielding  and  JPoy,  71  39  Eliz.  An 
action  upon  the  case  was  brought  against  the  defendant  as  parson 
of  Quarbey  in  the  county  of  Southampton,  declaring  that  within 
ihe  parish  there  is  a  custom,  that  the  parson  at  all  times  of  the 
year  liad  used  to  keep  a  commcm  bull  and  a  baarj  for  the  common 
use  of  the  kine  and  sows  of  the  parishioners,  for  the  increase  of 
calves  and  pigs  within  the  parish ;  and  that  the  defendant  being 
parson  there,  had  neglected  to  keep  them ;  by  reason  whereof, 
the  plauitifF  being  an  inhabitant  had  lost  the  increase  of  his  cattle. 
Ana  the  court  was  of  opinion,  that  this  was  a  reasonable  custom, 
and  that  every  inhabitant,  prejudiced  by  the  not  keeping  the  bull 
and  boar,  might  maintain  the  action.     Cro»  EL  569. 

And  the  like  was  decreed  in  the  case  of  Phillips  and  Symes^  T, 
1724.  Bunb.  171. 

[See  XL  4.] 

XL  Wool  and  lamb. 

1.  Wool  and  lamb  are  generally  reckoned  mixt  small  tithes. 
Gibs.  6S2.  6S6. 

2.  Tithe  of  wool  de  jure  is  due  at  the  time  when  it  is  clipped : 
but  by  prescription  it  may  be  set  out  all  together  at  another  time. 
Wats.  c.  50.  (1) 

[The  right  to  the  tithe  of  lambs  vests  at  the  time  when  they  are 
yeaned,  although  the  tithe  cannot  be  set  out  till  they  are  fit  to  be 
weaned.  (2)  ¥ov  the  young  of  animals  before  birth  may  be  com- 
pared with  a  growing  crop,  the  right  to  tithe  of  which  accrues  on 
severance  from  the  land,  though  that  tithe  is  not  to  be  ^  out  till 
a  later  period.  (3)] 

Regularly,  the  time  of  payment  of  the  tithe  of  lambs  (as  was 
observed  under  the  last  h&ad)  is,  when  they  are  weaned,  and  can 
live  without  the  dam ;  unless  the  custom  of  the  place  be  other- 
wise.    God.  4,16.  Bunb.  133. 

In  the  case  of  Heaton^  impropriator  of  Gamthorp  in  Lincoln- 
■  ■  ■         -  ■  ■  III  .III.  ■  I 

Vincent 9  Bunb.  113.  But  in  Brinklotv  v.  Edmunds f  Bunb.  307.,  a  cus- 
tom to  deliver  the  tenth  lamb  and  pig  on  St.  Mark's  day  was  sup- 
ported, because  the  parson  had  the  benefit  of  choosing  his  one  after 
the  parishioner  had  taken  two. 

.  (I)  Green  V,  Hun,   Cro.&.'702*    S  Cruise D.  tit. 22.  ^54^.   Gold's 
case,  Ambl.R.  149. 

(2)  Welch  v.  Vphilly  Clerk,  1  Tauni.  4*  Brod.  Rep^^k.  3  B.  Moore  s 
>i2.  a^.  S.  C.  B^s  V.  EUis,  Ginm.  647.  Bunb,  139. 
.  (3)  ^See^  fier  ^ckardspn  J.,  Weleh  v.  Uphill. 


shire,  against  Segal;  the  defendant  insisted  on  a  custom  in  that 
parish,  to  set  fgrth  tithe  lambs  on  the  first  of  May.  Bat -the 
court  disallowed  of  it;  for  that  they  were  not  fit  to  live  without 
their  dams,  as  appeared  by  the  depositions  in  the  case.  And  it 
Vas  referred  to  three  neighbouring  justices  of  the  peace,  to  inquire 
what  was  a  fit  time  for  setting  forth  tithe  lambs  in  that  country ; 
who  certified  the  first  of  August,  in  their  judgment,  to  be  a  proper 
time.     And  the  court  approved  of  it.     [Gftt»».  630.] 

So  in  the  case  of  Crqfis,  rector  of  Upper  Clatfbrd  in  Hamp-' 
shire.  The  defendant  insisted  on  a  custom  in  that  parish,  to  set 
forth  tithe  lambs  at  St.  Mark's  day  [25th  April].  The  court 
declared  it  to  be  a  void  custom,  and  that  the  time  for  setting  forth  C  ^^  3 
tithe  lambs  is,  when  they  are  fit  to  live  without  their  dams,  and 
thrive  on  the  same  food  that  their  dam  lives  on,  and  when  the 
owner  weans  his  own.  (4) 

T,  9  G,  Reynolds,  rector  of  Stoke  Charitie  in  Hampshire,, 
against  Vincent.  The  defendant  insisted  on  the  same  custom' 
with  that  before  insisted  on  at  Upper  Clatford;  which,  on  citing 
the  two  former  decrees,  and  hearing  counsel  on  both  sid^,  was 
again  set  aside  for  the  same  reason.  [But  in  Lister  v.  Foy  (5)  a  cus- 
tom of  tithing  such  lambs  as  are  able  to  subsist  without  the  ewes 
on  St.  Mark's  day,  (25th  April)  and  such  as  are  unable  to  subsist 
without  the  ewes  on  that  day,  when  they  are  capable  of  living 
alone,  was  held  good.] 

Upon  the  whole,  one  precise  determinate  day  cannot  be 
equally  applicable  to  all  places  and  seasons.  This  must  depend 
in  some  measure  upon  the  situation  of  the  country,  the  time  o£ 
putting  their  ewes  to  the  ram,  and  the  forwardness  or  backward- 
ness of  the  season  in  general.  What  cometh  nearest  to  the 
matter,  where  there  is  no  special  custcmi  concerning  the  same, 
seemeth  to  be  what  was  declared  by  the  court  in  the  case  of 
Upper  Clatford -above  mentioned;  namely,  that  the  properest 
time  for  the  parson  to  take  the  tithe  is,  when  the  owner  weaneth 
the  rest:  for  it  is  not  supposable,  that  the  owner  will  wean  his 
lambs  sooner,  or  keep  them  with  the  ewes  longer,  than  they  are 
fit  to  be  weaned ;  the  former  being  a  prejudice  to  the  lamb,  and 
the  latter  to  the  ewe.  (6) 

S.  In  the  case  of  Wilson  and  The  bishop  ofCarlilse,  T.  18  Ja.  ^^^ 
Wilson  brought  a  prohibition  against  the  bishop,  who  held  the  be  tithed, 
living  of  Graystock  in  commendam ;  and  said,  that  there  was 
withm  the  parish  of  Graystock  this  custom  for  tithing  of  wool^ 
that  if  any  inhabitant  have  five  fleeces  of  wool  or  above,  he  shall 

(\)  Gtvm. 630.  Usage  alone  will  not  establish  a  custom:  reason- 
ableness is  material.  Per  Eyre  C.  B.  Bedford  v.  Samhell,  Gwm.  1058. 
{5)  Giom.579.     ^  . 

(6)  Vide  supray  X. 
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after  the  shearing  and  binding  up  of  die  same^  without  fraud  or 
deceit,  pay  to  tne  rector  (after  notice  given)  the  tenth  part 
thereof  at  the  door  of  the  mansion-house  of  such  person  inhabit- 
ing within  the  said  parish,  without  sight  or  touch  of  the  nine 
pidts  by  the  rector  or  his  agent ;  and  that  the  parsons  have  so 
accepted  it.     To  this  the  bishop  demurred  in  law.     And  it  was 
adjudged  for  the  bishop  with  one  consent.     For  the  substance 
of  the  prescription  is  laid,  that  the  very  true  tenth  is  and  ought 
to  be  paid  without  fraud ;  which  is  not  prescribable,  for  it  is 
common  right     Then  the  sole  point  prescriptible  is,  that  this  is 
without  view  or  touch  of  the  nine  parts ;  which  is,  in  effect,  re- 
pugnant to  the  other :  for  when  you  have  laid  the  truth  in  the 
[  501  ]    former  part,  you  lay  the  way  to  fraud  in  the  latter.     For  it  is 
against  common  reason,  that  any  man  judge  or  divide  for  him- 
self and  then  take  choice  of  his  own  division,  against  the  rule  of 
partition  laid  down  by  Littleton ;   for  the  truth  of  the  tenth 
depends  on  the  proportion  it  holds  with  the  nine  parts;  and 
therefore  for  the  parishioner  to  set  out  a  part  for  the  tenth,  which 
he  only  affirms  to  be  just,  is  to  give  him  merely  power  to  tithe  as 
he  lists;    and  the  prescription  were  as  reasonable  as   to    say 
plainly,  that  they  might  set  out  what  tithe  they  pleased.     And  it 
is  a  weak  answer  to  say,  that  if  «it  be  not  a  just  tenth,  he  may 
refuse  it,  and  sue  for  his  due.     For  he  hath  no  means  to  be 
assured  whether  it  be  true  or  not ;  so  his  suit  may  be  causeless : 
Sure  he  may  be,  it  will  be  fruidess.     But  the  law  was  provided, 
not  to  cause,  but  to  prevent  suits ;  and  therefore  provides,  that 
things  be  done  by  indififerent  means  and  persons,  diat  there  be 
no  just  suspicion  of  indirect  dealing.     Hob,  107. 

So  in  the  case  of  Christian  against  Wren  and  othersj  M.  1732; 
on  a  bill  by  the  vicar  of  Crosthwaite  in  the  county  of  Cumber- 
land for  titnes,  the  defendants  insisted  on  a  customary  manner  of 
payment  of  tiUie  wool  of  the  elder  sheep,  by  weighing  the  wool, 
and  delivering  the  tentli  part  without  fraud  to  the  vicar,  without 
his  seeing  or  touching  it :  but  this  was  overruled,  on  the  autho- 
rity of  the  aforesaid  case  in  Hobart.     Bunb,  301. 

In  the  same  case,  the  parishioners  insisted,  that  they  ought  to 
pay  no  tithe  of  hog  wool  (that  is,  of  the  wool  of  sheep  of  a  year 
old) ;  alleging  that  no  tithe  thereof  had  ever  been  paid ;  that 
the  tenth  lamb  having  been  paid  (or  a  composition  for  the  same,) 
the  other  nine  should  not  pay  tithe  of  their  wool  that  same  year; 
and  insisting  further  that  a  modus  being  paid  for  the  tithe  lambs, 
the  said  modus  included  also  the  tithe  of  the  hog  wool.  But  the 
evidence  not  coming  up  to  the  proof  of  its  being  included  within 
the  modus,  and  the  other  allegations  being  plainly  setting  up  a 
non  decimando ;  it  was  decreed  that  the  tithes  of  the  hog  wool 
should  be  paid  as  well  as  of  all  the  other  wool.  (For  it  is  clearly 
a  new  increase*) 


By  a  constitution  of  archbishop  Winchelsea^  it  is  ordained  as 
follows :  Of  the  young  of  animals,  as  of  lambs,  we  do  ordain, 
that  for  six  lambs  and  under,  six  half-pence  be  given  for  the 
tithe ;  but  if  there  be  seven  lambs  in  number,  the  seventh  lamb 
shall  be  given  to  the  rector  for  tithe ;  yet  so,  that  the  rector  of 
the  chtircli  who  taketh  the  seventh  lamb,  shall  pay  to  the  pa- 
rishioner of  whom  he  taketh  the  tithe  three  half-pence  in  recom- 
pence ;  he  that  taketh  the  eighth  Iamb  shall  give  a  penny ;  he  [  502  ] 
that  taketh  the  ninth  shall  give  an  half-penny  to  the  parishioner: 
or  the  rector  (if  he  pleaseth)  shall  stay  till  the  next  year,  until 
he  may  take  a  full  tenth  lamb,  and  he  who  so  stayeth,  shall  take 
always  the  second-best  lamb,  or  the  third  at  least,  of  the  lambs  of 
the  second  year ;  and  this,  ifor  his  staying  the  first  year.  And 
so  it  is  to  be  understood  of  the  tithe  of  wool.     Lind.  191. 

Aud  these  sums,  according  to  the  value  of  money  at  that  time, 
were  computed  as  a  reasonable  equivalent. 

But  where  it  is  said  that  the  rector  shall  have  his  election  to 
take  his  tithe  in  that  manner,  or  to  let  them  run  on  till  a  Iamb 
or  fleece  be  due  in  the  ensuing  year,  that  is  not  allowed  by  the 
common  law ;  for  tithes  must  be  paid  annually.     Deg,  p.2.  c.6. 

Also  (as  was  observed  before)  custom,  which  is  a  part  of  the 
common  law,  seemeth  to  have  established  in  most  places,  that 
the  parson  shall  have  half  the  value  of  a  lamb  at  five,  and  a  lamb 
entire  at  six,  and  shall  receive  or  pay  out  proportionably  for  the 
numbers  under  five  and  above  six.  (7) 

If  the  custom  be  to  pay  the  tithe  of  wool  by  the  pound,  and  [How  pay- 
there  be  under  ten  pounds  of  wool ;   in  such  case  a  reasonable  '^^^'T^ 
consideration  shall  be  paid ;  because  being  due  de  Jure,  a  modus 
in  non   decimando  cannot  be   allowed   in   any  case.      1  RolVs 
Abr,  648.  [In  some  places  the  tithe  is  paid  by  the  fleece.  (8)] 

4f.  By  a  constitution  of  archbishop  Winckelsea ;  lambs,  and  How  to  be 
other  tithable  young,  shall   be  tithed  proportionably,   having  ^^hTdi^"' 
regard  to  the  different  places  where  they  are  begotten,  brought  ferent  pa- 
forth,  and  nourished,  and  to  the  times  which  they  have  continued  nsh«s-  [Sc® 
therein.     Lind,  197.  (9)  475% 

And  by  another  constitution  of  the  same  archbishop ;  if  the 
sheep  be  kept  in  one  parish  in  winter,  and  in  another  parish  in 
the  summer,  the  tithe  shall  be  divided  proportionably,  according 
to  the  time  that  they  shall  continue  in  each  parish.     Lind.  194". 

(7)  In  Sclby  v.  Clarke^  1  Ld,  Raym,  677;  it  is  said  that  for  fewer 
than  ten  Iambs  no  tithe  is  payable. 

(8)  fVUson  v.  Wilkinson,  2  Stra,  R.  783. 

(9)  The  tithe  of  young  animals  as  colts,  calves,  kids,  pigs,  and 
lambs,  is  to  be  paid  to  the  tithe  owner  of  that  parish  where  the  young 
are  engendered,  brought  forth,  and  nourished.  Poph,  RA97'  But  if 
brought  forth  in  another  parish,  the  tithe  owner  there  has  perhaps 
the  right  of  tithe.  Wright  v.  Elderton,  Gtvm.  607. 
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But  DO  space  less  than  that  of  thirty  liays,  shall  be  reckoned 
in  the  computation ;  that  is  to  say,  of  tliiity  days  together,  and 
not  by  intermission.     Ldnd.  198. 

'Whereupon  Dn  Wood  observeth,  that  if  lambs  are  yeaned  in 
another  parish,  and  do  not  tarry  there  thirty  days  or  more;  no 
tithe  is  due  for  them  to  the  parson  of  that  place.  Wood^  b.2.  c,2. 
[But  see  Welch  v.  UpAilly  /7.499.] 

And  Dr.  Godolphin  says,  if  sheep  stray  out  of  one  parish  into 
another,  and  there  yean,  no  tithe  is  payable  for  this  to  the  parson 
of  that  place ;  but  if  thev  go  there  for  thirty  days  or  more,  for 
this  a  rate  tithe  is  payable  to  that  place ;  for,  for  sheep  removed 
£  503  j  from  one  parish  to  another  each  parson  must  have  tithe  jprorato; 
but  under  thirty  days  no  rate  tithe  is  to  be  paid.     God,  438.  (1) 

Again,  by  one  of  the  aforesaid  constitutions,  if  sheep  do  couch 
in  one  parish,  and  feed  in  another,  the  tithe  shall  be  divided 
between  the  two  churches :  Yet  (saith  Undwood)  not  equally, 
but  proportionably ;  for  the  £ur  greater  part  ought  to  be  assij^^ 
to  that  church  within  the  parish  whereof  they  fed  for  the  time^ 
than  to  that  where  they  oiuy  couched.    Land.  198. 

And  further;  by  the  said  constitution  it  is  ordained,  that  if 
foreign  sheep  shall  be  shorn  in  any  parish,  the  tithe  shall  be 
there  delivered  to  the  rector  of  the  church,  unless  he  cau  be 
sufficiently  informed  that  satisfaction  hath  been  made  for  the 
titlie  elsewhere,  so  as  lawfully  to  hinder  the  payment  thereof  in 
such  parish  where  they  are  shorn.     Lind.  197.  God.  438. 

In  like  manner,  if  a  person  shall  buy  or  sell  any  sheep,  and  it 
is  certain  from  what  parish  the  sheep  do  come,  the  tithe  thereof 
shall  be  proportionably  divided  between  the  two  parishes ;  but  if 
it  be  uncertain,  that  church  shall  have  the  whole  tithe  withm 
the  limits  whereof  they  are  found  at  the  time  of  shearing. 
Lifid.  1 94. 

But  Mr.  Bunbunr  seemeth  to  be  of  opinion,  that  the  titlie  of 
lambs  must  be  paid  where  they  fall,  and  is  not  a  divisible  thing, 
as  wool  is.     Bunb.  1 39. 

And  it  is  now  clearly  held,  that  the  tithe  both  of  wool  and 
lambs  shall  be  paid  where  the  sheep  lamb  or  are  shorn.  (2) 


(1)  But  according  to  modern  law,  it  would  seem  most  probable  that 
the  tithe  of  wool  for  a  much  less  period  than  30  days  might  now  be 
successfully  demanded  in  the  parish  where  the  sheep  are  shorn. 
Thus  where  lambs  were  brouglit  into  a  parisli  in  August  and  shorn 
four  days  ader  they  were  so  brought  in,  their  wool  was  held  titb- 
ahle  there.  Beaumont  v.  ShilcoU  3  Wood's  Dec.  172.  And  the  wool  of 
lambs  is  tithable,  though  the  lambs  have  been  tithed  two  months 
before.  Baker  v.  Sweet,  Bund,  R.  90. 

(2)  Cited  by  Burrough  J.  1  Brod.  Sf  Bing.  Rep,  91.;  who  added, 
'<  But  it  IS  now  clear  that  as  well  tithe  of  Iamb  as  of  wool  accrues  in 
the  reipectivc  places  where  the  lamb  is  dropped  and  wool  shorn/'    See 
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Indeed,  if  the  sheep  be  carried  iiway  necessarily,  and  but  a 
little  before  shearing  or  lambing  time ;  this  is  fraudulent :  and 
the  tithes  shall  be  paid,  in  such  case,  in  that  parish  from  whence 
they  were  fraudulently  removed. 

But  if  they  shall  be  removed  without  fraud;  it  is  held  in 
equity,  that  no  part  of  the  tithe  of  wool  or  lamb  will  be  payable 
in  that  parish  from  whence  they  were  removed,  but  an  agistment 
tithe  must  be  paid  for  them,  as  for  cattle  yielding  no  profit  to 
the  incumbent  there ;  and  that  these  tithes  are  in  no  case  to  be 
divided,  but  the  whole  to  be  paid  where  thev  lamb  or  are  shorn, 
and  an  agistment  tithe  for  them  as  unprofitable  cattle  in  every 
other  parish  where  they  have  been  depastured.  (3) 

And  no  regard  is  had  to  the  distinction,  whether  they  have 
continued  for  less  than  a  month ;  for  there  is  the  same  equity, 
that  tithes  shall  be  paid  for  one  day  as  for  tiiirty. 

Nor  is  the  objection  of  any  force,  that  in  such  case  the  sheep 
pays  two  tithes  in  one  year ;  for  that  is  not  the  fact.  The  tithe  [  504  ] 
of  wool  is  one  tiling;  the  tithe  of  agistment  is  quite  another, 
being  only  tithe  of  the  herbage,  which  if  suiiered  to  grow  to 
maturity  would  have  yielded  tithe  of  hay,  or  if  the  land  had  been 
sown  with  com,  a  corn  tithe  must  have  been  paid. 

5.  In  the  case  of  Beys  and  EUis^  M*  1723 ;  in  a  bill  for  tithes.  Sheep  re- 
a  question  arose,  whether  there  was  fraud  in  tithing  lambs,  on  ^^^^ 
this  case :  The  ewes  were  kept  by  the  defendant  in  the  parish  of  payment  of 
Driffield  in  the  county  of  York  (where  the  demand  lay),  all  the  tithe  lambs, 
year  .until  Christmas,  when  they  were  ready  to  drop  their  lambs, 

and  then  were  removed  into  the  parish  of  Skem  (where  there 
was  a  small  modus  only  for  lambs),  and  there  kept  till  Lady-day, 
for  convenience  of  forage  (as  insisted  upon  by  the  defendant) ; 
and  at  Lady-day  were  brought  back  to  Driffield :  Note,  the  land 
in  Skern  was  the  defendant's  own  land.  By  the  court ;  Here  is 
not  a  sufficient  proof  of  fraud :  and  the  plaintiiF's  bill  was  dis- 
missed. But  Page  and  Gilbert  barons  thought,  at  first,  it  might 
be  proper  to  send  it  to  an  issue,  to  try  whether  fraud  or  not 
fraud,  and  whether  this  had  been  the  usual  method  of  the  de- 
fendant's course  of  husbandry;  but  afterwards  they  concurred 
with  baron  Price.     IBunb.  139.  [Gww.  647.  S.C.]  (4) 

6.  There  is  no  doubt  but  that  wool  is  tithable  dejure ;  and  Sheep  dy- 
therefore  it  hath  been  adjudged,  that  however  for  the  pelts  or  fells  "^  *>'"  ^^^^ 

ante,  %  p.  ^99.    So  in  Selby  v.  Clarlcey  1  Ld,  Raym.  677.;  lambs  are  die 
jurb  tithable  in  the  parish  where  they  are  dropped. 

(3)  See  last  note. 

(4)  To  remove  sheep  fed  in  one  parish  to  another  place  just  before 
the  shearing  and  lambing  se^tsons,  and  then  driving  them  back  again 
without  accounting  for  the  tithes  in  the  parish  where  they  were  de- 
pastured, is  a  fraud  in  equity ;  and  an  account  of  the  number  of  sheep 
removed  will  be  decreed.  Hall  v.  Malibtf,  H.  1819,  6  PrL  R.  240. 
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,  of  she^  killed  and  spent  in  the  house,  no  tithe  shall  be  paid,  yet 
the  wool  shall  pay  tithe ;  and  for  these  as  well  as  for  sheep  which 
die,  a  consultation  is  provided  in  the  register.    1  RolTs  Abr.  Q^^. 
f  God.  429.  46S.     Deg.  p.  2.  c.  6.    Gibs.  686. 

But  others  have  holden,  that  if  sheep  be  shorn,  and  die  of  the 
rot  or  other  disease,  before  the  next  shearing  time,  the  wool 
is  not  tidiable,  unless  the  parson  can  prescribe  to  have  it 
Wats.  c.  49. 

In  the  case  o{  Brinklatw  and  Edmonds,  M.  1731 ;  an  halfpenny 
payable  on  the  shearing  day  for  the  wool  of  each  sheep  dying 
between  Candlemas  and  shearing  day,  was  admitted  and  estab- 
lished as  a  good  modus.     Bunb.  307. 
Lamb's  7.  If  a  man  pay  tithe  lamb  at  Mark's  tide,  and  afterwards  at 

wool.  Midsummer  he  sheareth  the  residue  of  the  lambs,  to  wit,  the 

nine  parts ;  he  ought  to  pay  tithe  of  the  wool  thereof  although 
there  are  only  two  months  between  the  time  of  payment  of  the 
tithe  of  the  lambs  unshorn,  and  of  the  shearing  of  the  residue ; 
for  this  is  a  new  increase.  1  RoWs  Abr.-64i2. 
r  505  1  So  in  the  case  of  Baker  and  Sweet,  M.  1721,  it  seemed  to  be 
admitted,  that  the  wool  of  lambs  shall  pay  tithes,  although  the 
lambs  had  paid  tithes  two  months  before.     Bunb.  90. 

And  in  the  case  of  Carthew  and  Edwards,  T.  1749.  The 
plaintiff  brought  his  bill,  amongst  other  things,  for  the  tithe  of  the 
wool  of  lambs.  The  defendant  answered,  that  he  apprehended 
no  tithe  of  lambs'  wool  to  be  due,  the  plaintiff  having  received 
the  full  Uthe  of  the  lambs  in  their  wool.  But  by  the  court,  it 
Dfas  declared,  that  the  tithe  of  the  wool  of  lambs  was  due  to  the 
plaintiff,  and  decreed  accordingly. 

So  where  a  modus  is  paid  for  a  tithe  lamb,  and  the  other 
nine  lambs  are  shorn ;  tithes  shall  be  paid  of  the  wool  thereof: 
for  wool  and  lamb  are  different  specie^  of  tithes,   and   there- 
fore a  modus  for  lambs  is  no  satisfaction  for  the  tithe  of  wool. 
Sbeep  S.  By  a  constitution  of  archbishop  Winckelsea  :  tithes  of  wool 

aguted.  shdll  be  paid  to  the  incumbent  in  whose  parish  tiie  sheep  have 
remained  constantly  from  the  time  of  shearing  till  Martinmas, 
though  they  be  afterwards  removed;  and  if  tney  be  removed 
within  the  said  time  from  parish  to  parish,  each  incumbent  in 
whose  parish  they  shall  remain  at  least  thirty  days,  shall  have  his 
proportion  of  the  wool ;  but  if  they  be  removed  from  parish  to 
parish  after  the  said  time  (that  is,  from  Martinmas  to  the  time  of 
shearing),  a  reasonable  agistment  shall  be  paid  by  the  owners  for 
the  time  they  stay.     Lind.  197. 

But  this  seemeth  not  to  be  law  at  this  day :  but  the  tithe  in 
kind  of  wool  shall  be  paid  only  in  the  parish  where  the  sheep  are 
shqm ;  and  an  agistment  tithe  in  the  other  parishes  where  they 
have  been  depastured.     Otherwise  it  might  be  very  inconvenient 
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to  proportion  and  divide  the  wool ;  especially  where  the  parishes 
shall  be  (as  it  may  happen)  at  a  very  great  distance. 

Aiid  in  a  case  where  the  owner  of  the  sheep  had  depastured 
them  in  the  parish,  from  Michaelmas  to  Lady-day,  and  then  sold 
them;  upon  suit  in  the  spiritual  court  for  a  tenth  of  the  bargain, 
the  owner  to  obtain  a  prohibition  surmised  that  he  could  pay  a 
tenth  of  the  wool,  according  to  the  custom  of  the  parish :  But 
a  prohibition  was  denied,  be<:ause  the  parson  was  defrauded  of 
all,  if  he  had  not  the  tenth  of  the  bargain ;  inasmuch  as  the  sheep 
were  gone  out  of  the  parish,  and  he  could  not  have  any  wool, 
because  it  was  not  the  time  of  shearing.    Popk.  197.  {p) 

[Upon  the  whole,  it  is  observable,  mat  the  measure  of  right  in  [  506  ] 
the  ecclesiastical  courts  by  the  canons,  and  in  the  courts  of  equity 
by  the  rules  of  equity  (without  much  regard  to  the  canons),  is 
very  different ;  which  may  cause  confusion  in  these  respects.  In 
the  former  case,  the  last  resort  is  to  the  delegates ;  in  the  latter 
to  the  house  of  lords.] 

9.  No  tithes  shall  be  paid  of.  locks  of  wool,  if  it  appear  that  ^^^  ^^ 
they  were  casually  lost;  but  otherwise,  if  by  contrivance  and  ^ 
fraud.     2  Inst.  652.     God.  462. 

Where  the  custom  is,  to  shear  the  necks  of  sheep  about 
Michaelmas,  to  prevent  the  tearing  off  of  the  same  by  thorns  and 
briers  in  the  winter ;  if  this  be  done  without  fraud,  and  not  to 
deceive  the  parson,  then  no  tithe  shall  be  paid  for  the  same. 
1  SiOTs  Abr.  645.  IpL  45.  50.] 

So  if  a  parishioner  cut  off  the  dirty  locks  of  his  sheep  for  their 
better  preservation  from  vermin,  before  the  time  of  shearing,  and 
this  without  fraud ;  no  tithes  shall  be  paid  thereof.  1  Boll*s  Abr. 
646.    [But  see  Com.  Dig.  tit.  Dtsmes  (117.)^ 

10.  If  several  men's  sheep  depasture  together  in  one  flock,  or  Several 
under  one  shepherd ;  yet  this  shall  not  make  them  to  be  tithed  ^**^*'*^' 
together*  but  every  owner  shall  pay  his  tithe,  of  them  by  himself:  |^u,er. 
but  if  the  head  of  a  family  hath  his  flock  mixed  with  his  children's 

sheep  which  are  under  his  tuition,  and  he  takes  the  profit  of  them 
to  his  own  use ;  in  that  case  they  shall  be  tithed  together.  Und. 
193.    Deg.  p.  2.  c.  6. 

1 1.  It  hath  been  held,  that  if  a  man  prescribe  to  pay  an  half-  Modus, 
penny  for  every  lamb  that  he  shall  sell  before  the  first  day  of 
May,  and  (to  deceive  the  parson)  shall  sell  all  his  lambs  the  day 
before  May-day ;  this  is  fraudulent,  and  the  custom  shall  be  no 
discharge.     1  RolPs  Abr.  652. 

It  is  not  a  good  modus,  to  pay  every  tenth  pound  of  wool  for 
the  tithe  of  wool,  if  he  doth  not  shew  that  he  hath  paid  something 
if  his  wool  do  not  amount  to  ten  pounds ;  for  otherwise  this  is 


*      rU 


(p)  But  see  supra^  I  J.  Agisimenif  6. 
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in  fion  decimando  if  it  be  under  ten  pounds ;  for  the  tenth  part 
thereof  is  due.     1  BolCs  Abr.  Q^. 

If  a  prescription  be,  that  if  the  owner  hath  under  the  number  of 
ten  fleeces  of  wool,  he  shaO  pay  one  penny  to  the  parson  iot  the 
tithe  of  each  of  them ;  and  if  he  hath  more,  that  then  he  shall 
deliver  to  the  parson  the  tenth  part  of  his  wool  upon  his  con- 
science without  fraud  or  covin,  without  the  parson's  seeing  or 
touching  the  nine  parts ;  this  is  not  a  good  modus,  for  that  it  is 
unreasonable,  and  is  in  diect  to  give  to  the  parson  no  more  than 
the  parishioner  pleased.  1  BMs  Abr.  6^S. 
[  507  ]  A  custom  to  pay  tithes  in  kind  for  sheep,  if  they  continue  in 
the  parish  all  the  year,  and  if  they  be  sold  before  shearing  time, 
but  a  halfpenny  for  every  one  so  sold,  hath  been  held  an  un- 
reasonable custom.     B(Ji.  94. 

A  modus  to  pay  the  tenth  part  of  the  wool  of  all  the  sheep 
which  he  had  before  Lady-day,  in  satis&ction  of  all  the  wool 
of  such  sheep  as  should  by  him  be  brought  into  the  parish  after 
Lady-day,  hath  been  allowed  to  be  good.     1  BoWs  Abr.  649. 

So  also  a  modus  to  be  dischargea  of  tithe  of  those  he  should 
sell  but  two  days  before  the  shearing,  in  consideration  that  time 
out  of  mind  he  hath  paid  tithe  wool  of  those  which  he  bought  but 
two  days  before  the  shearing,  hath  been  allowed  to  be  good. 
1  BdPs  Abr.  649. 

[A  modus  of  Id.  for  each  lamb  where  not  exceeding  four; 
Is*  where  the  number  did  not  exceed  five;  \s.  Sd.  where  not  ex- 
ceeding six;  Is.  9d.  where  not  exceeding  seven ;  Is.  lOd.  where 
not  exceeding  eight ;  I5.  1 1  d.  where  not  exceeding  nine ;  and  2s. 
where  not  exceeding  ten ;  —  was  held  not  rank ;  but4he  court  di- 
rected an  issue.  (5)  But  a  custom  that  tithe  lambs  should  be  de- 
livered the  1st  of  May ;  and  that  if  any  person  have  under 
seven  lambs,  he  is  to  pay  for  each  a  halfpenny;  and  if  seven 
lambs  and  under  ten,  one  lamb ;  and  to  be  allowed  for  every  lamb 
short  of  ten  a  hal^enny,  and  so  likewise  for  any  odd  number  ; — is 
bad.  (6)] 

XIL  Milk  and.  Cheese. 

A  milt  1-  Milk  is  a  mixed  [small]  tithe.     Gibs.  713.    [It  is  alike  pay- 

t^^-  able  whether  the  animal  is  fed  on  pasture  in  the  parish  or  in 

stalls  on  oil-cakes,  hay,  vetches,  or  other  produce  which  has 
before  paid  tithes  in  kind.  Milk  is  per  se  tithable,  aiid  not  due 
by  way  of  commutation  for  food  eaten  by  the  cow.  (7)] 

Not  milk  2.   Where  tithe  milk  is  p$iid  in  kind,  no  tithe  cheese  is  due ; 

and  cheese    ^n^)  where  tithe  cheese  is  paid  in  kind,  no  tithe  milk  is  due :    In 

both. f_ 

(5)  Askem  v.  Greenkpw,  (T.  1816)  2  Pri.  R.  314.  n. 

(6)  Jenkinson  v.  RwstoUf  1  Dan.  R.i29.     " 

(7)  Wordsworth  v.  Batesy  cor.  Richards  C.  B.,  sittings  after  T.  T. 
1821.  Mireh.  89.  note. 


CitftC0-  307 

which  case,  as  in  all  other  like  cases,  the  custom  of  the  place  is  to 
be  observed.     Deg.p.  2.  c,  6.    God,  392.(8) 

3.  And  by  a. constitution  of  archbishop  Winchekea ;  the  tithe  S*^"J'j* 
of  milk  shall  be  paid,  from  the  time  of  its  first  renewing,  as  well  cao!^   ^ 
in  the  month  of  August  as  in  other  months.     Lind,  199. 

Upon  what  pretence  the  people  pleaded  exemption  from  paying 
tithe  of  milk  m  August,  Lindwood  doth  not  inform  us :  probably 
it  was,  because  this  was  the  principal  harvest  month ;  and  they 
thought  it  too  much  to  pay  tithe  of  milk  while  they  were  paying 
tithe  for  com,  and  fed  their  harvest  people  with  the  milk.  Johns. 
Winch. 

Lindwood  explains  the  milk  here  spoken  of,  to  signify  either 
that  of  cows,  or  sheep,  or  goats,  or  other  cattle  which  are  milked. 
Lind.  200. 

But  the  tithe  of  milk  of  ewes  seemeth  only  to  be  due  by 
custom:  fdr  a  man  may  prescribe  that  by  the  custom  of  the  coun- 
try were  he  is  sued  for  tithes  of  the  milk  of  ewes,  no  tithes  of  the 
.milk  of  ewes  have  been  paid  for  time  whereof  the  memory  of  man 
is  not  to  the  contrary ;  and  in  such  case  a  prohibition  will  be 
granted.     1  BoU's  Abr.  654f. 

4.  By  a  constitution  of  archbishop   Winchekea ;  the  tithe  of  Different 
the  milk  and  cheese  of  cows  and  goats  shaU  be  paid  where  they  ?*"«*>«»• 

feed  and  couch.     Otherwise,  if  they  couch  in  one  parish,  and    C  508  } 
feed  in  another,  the  tithe  shall  be  divided  between  the  rectors. 
Lind.  199. 

But  it  may  be  doubted  perhaps,  as  the  law  seemeth  now  to 
stand,  whether  they  shall  not  pay  tithe  in  kind  only  in  the  parish 
where  they  are  milked  (9),  and  an  agistment  tithe  in  the  other 
parish.  (9) 

M,S  W  Scoles  and  Laa^her.  Lowther  was  parson  of  the  pa- 
rish of  Swillington ;  and  Scoles  lived  in  Kippax,  the  next  adjoin- 
ing parish,  and  occupied  a  large  parcel  of  arable  land  in  Kippax, 
and  had  also  forty  acres  of  meadow  and  pasture  in  Swillington, 
and  four  acres,  of  arable  land.  Lowther  libelled  in  the  spiritual 
court  of  York  against  Scoles,  for  tithes  of  the  cattle  depastured 
in  Swillington.  Scoles,  upon  a  suggestion  that  cattle  kept  for 
the  pail  for  the  use  of  the  bouse  ought  not  by  the  law  to  pay 
tithes,  and  that  this  cattle  for  the  tithes  whereof  Lowther  now 
libels  is  such,  moved  for  a  prohibition.  And  it  was  granted  to 
him  unless  cause  shewn.  And  now  upon  affidavit  that  Scoles 
carried  the  milk  of  tliis  cattle  to  his  house  in  Kippax,  and  used 
it  there,  it  was  moved  that  the  rule  might  be  discliarged.  And 
it  was  resolved  by  the  whole  court,  that  the  defendant  Lowther 
should  have  the  tithes  of  this  milk.  Z.  Baym,  129. 
II         I     «■  ■       .    ■ .        .  ■    I      I  ■  ■  I  I  

(8) .  Austyn  v.  Lucas,  Cro.JSL  609.  Wats.  CI.  L.  553. 

(9)  But  »ee  Wright  y.Eldertouy  1  Wood:s  D.  519.  Gum.  607.  ace. 
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And  as  to  the  tithe  of  the  mli  of  sheep,  it  is  ordained  by  the 
said  constitution,  that  in  the  parishes  where  the  sheep  continually 
feed  from  the  time  of  shearing  to  the  feast  of  St  Martin  in  the 
winter,  the  tithe  of  their  miUc  and  cheese  shall  be  fully  paid  to 
the  churches  there,  although  they  shall  be  afterwards  removed 
from  that  parish  and  be  shorn  elsewhere.  And  if  within  the 
aforesaid  time,  they  be  removed  to  pasture  in  divers  parishes; 
every  church,  according  to  a  proportionable  part  of  the  time,  shall 
receive  the  tithe  thereof;  but  no  space  less  than  that  of  thirty 
days  shall  be  reckoned  in  the  computation.  But  if  after  the  feast 
of  St.  Martin,  they  be  carried  to  pastures  elsewhere,  and  be  fed 
even  until  the  time  of  shearing  in  one  or  in  divers  parishes,  in  the 
pastures  of  their  owner  or  of  any  other;  the  pastures  shall  be 
valued,  having  respect  to  the  number  of  sheep,  and  according  to 
such  valuation  of  the  pastures,  the  tithes  shall  be  demanded  of 
the  owners  of  such  pastures.     Lind.  197. 

And  the  reason  is,  because  afler  the  feast  of  St.  Martin  sheep 
are  not  usually  milked.  And  therefore  this  constitution  requireth 
that  the  tithe  be  paid  according  to  the  value  of  the  pasture  for  so 
[  509  ]  many  sheep  there  depastured.  Otherwise  if  they  should  lie  there, 
and  in  the  meantime  give  milk,  and  cheese  should  be  made 
thereof,  then  the  tithe  of  milk  and  of  cheese  should  be  paid  as 
they  should  &I1  out     LimL  IBS, 

5.  By  another  constitution  of  the  same  archbishop,  the  tithe 
of  milk  shall  be  paid  in  cheese,  whilst  the  parishioner  maketh 
cheese :  but  in  die  autumn  and  winter  it  shall  be  paid  in  kind ; 
unless  the  parishioners  will  for  the  same  make  a  competent  re- 
demption to  the  value  of  the  tithe  and  the  benefit  of  the  church* 
Lind,  194. 

But  the  canon  in  this,  as  in  other  instances,  is  generally  over- 
ruled by  the  custom  of  the  place ;  for  in  many  pfaces  they  pay 
the  milk  in  kind  all  the  year:  in  some  places  they  pay  only 
cheese  ;  and  in  some  neither  cheese  nor  milk,  but  some  small 
rate  for  it :  and  the  custom  of  the  place  in  this  as  in  all  other 
tithing,  is  to  be  observed,  notwithstanding  the  canon.  JD^.  p.  2. 
C.6. 

6.  When  milch  cows  are  become  dry,  and  are  depastured  as 
dry  cattle,  though  but  for  a  month ;  an  agistment  tithe  shall  be 
paid  for  them :  and  so  it  is,  if  they  are  fatted  and  sold.  Bok.  96. 

7.  The  tithe  of  milk  is  to  be  paid,  not  by  the  tenth  part  of  every 
meal,  but  by  every  tenth  meal  intire.     Bunb.  20. 

In  the  aforesaid  case  of  Scoles  and  Ixmther,  it  was  said  by  the 
court,  that  of  common  right  tithe  milk  is  payable  at  the  parson- 
age or  vicarage  house ;  in  which  particular  this  tithe  difiers  from 
aU  others,  which  must  be  fetched  by  the  receiver ;  but  by  custom 
the  payment  may  be  made  in  the  church  porch,  whither  it  shall 
be  brought  by  the  parishioners.  L.  Raj^.  129.  Wood.  b.  2.  c.  2. 


When  milk 
shall  be 
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But  in  the  case  otDodson  and  Oliver^  E*  1721 ;  it  was  decreed 
that  if  there  be  any  custom  in  a  parish  for  the  manner  of  tithing 
milk,  as  to  carry  it  to  the  church  porch,  or  parsonage  house,  that 
must  be  observed  by  the  parishioner ;  bu^  if  there  be  no  particu- 
lar custom  or  usage^  the  parishioner  is  obliged  iie  Jure  to  pay 
every  tenth  meal,  to  milk  the  cows  at  the  usual  place  of  milking 
into  his  own  pails,  apd  the  parson  is  obliged  to  fetch  it  away  from 
the  milking  place  in  his  own  pails  in  a  reasonable  time ;  and  if 
he  doth  not  fetch  it  before  the  next  milking  time,  the  parishioner 
may  justify  pouring  the  milk  upon  the  ground,  because  heh^^th 
occasion  for  his  own  pails.  And  it  was  determined  by  the  whole 
court  of  exchequer  in  this  case,  that  the  milk  ought  not  to  be 
carried  either  to  the  church  porch,  or  to  the  parson's  house,  and  [  510  ] 
that  it  ought  to  be  fetched  by  the  parson.     Bunb,  73.  (q) 

So  in  the  case  of  Cartkew  and  Edwards^  T.  1749.  Edward 
Carthew,  clerk,  rector  of  St.  Mewan  in  Cornwall,  brought  this 
bill  in  the  exchequer  (amongst  other  particulars)  for  the  tithe  of 
milk.  The  defendant  Edwards  in  his  answer  set  forth,  that  the 
plaintifi*  having  declared  he  would  not  send  for  or  fetch  the  tithe 
milk,  he  did  order  every  tenth  meal  of  his  cows  to  be  turned 
upon  the  ground ;  it  not  being  usual  or  customary  for  the  pa- 
rishioners of  the  said  parish,  to  carry  their  tithe  milk  home  to 
the  rector.  The  court,  upon  hearing  the  cause,  and  ordering 
two  decrees  in  the  said  court  to  be  read,  wherein  Dobson  was 
plaintiff  and  Oliver  defendant,  did  declare,  that  the  defendant 
[  ought  to  have  milked  the  tenth  meal  of  his  cows,  in  vessels  of  his 
own,  at  the  place  and  in  the  manner  he  milked  the  other  nine 
^  meals,  and  that  the  plaintiff  ought  to  have  fetched  it  away  in  his 
own  vessels,  (r) 

In  the  case  of  Dr.  Bosmnih.  rector  of  Tortworth  in  Gloucester- 

shire,  against  Limbrick  and  others^  M.  1777  (1),  Mr.  baron  Eyre 

delivered  the  resolution  of  the  court  as  follows :    The  plaintiff  by 

]        his  bill  complains,  that  he  hath  been  de&auded  of  one-third  of 

\        his  tithe  milk,  by  the  setting  forth  the  tithe  on  an  evening,  and 

'        never  on  a  morning,    under  a  plea  of  the  defendants,  that  the 

terUh  meal  was  assigned  to  the  parson  by  law.  They  allege,  that 

they  have  duly  set  out  to  the  plaintiff,  for  his  tithe,  every  fifih 

evening's  meal ;  which,  they  say,  is  the  tenth  meal  to  which  the 

parson  is  intitled : .  They  having  brought  their  cows  to  the  pail 

in  the  morning,  aad  beginning  to  count  from  the  morning  of  that 


i 


(q)  That  tender  of  tithe  cheese  at  the  house  of  the  parishioner  is 
good,  see  Wiseman  w.Denhaniy  2  Rol.  Rep,S2Sj  Pa/m. 341.  381. 

[A  custom  that  a  parson  shall  send  for  his  tithe  milk,  is'good.  Hill 
v.  Vaux,  1  Rai/m.S5S.  2  Salk.656.'] 

.  (r)  S.  P.  Carthew  V.  Edwards,  Amb,'12.      [And    see  Hutchins  v. 
Trtdl,  4  fVood^s  D.  155.  Morgan  v.  Neville,  Gwm.  1046.] 

(1)  Gwm.  1 101*  4  JVpod's  D,  24. 
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(lay  to  the  evening,  and  so  on,  the  fifth  eveningfs  meal  of  milk 
makes  the  tenth  meal,  which  is  the  parson's  due.  The  plaintiff 
contends,  that  the  setting  out  every  fifth  evening^s  meal  is  not  the 
due  mode  of  tithing;  that  the  produce  of  the  evening's  meal, 
fi'om  physical  as  weU  as  other  causes,  must  always  be  less  in 
quantity  than  the  morning's  meaL  And  the  witnesses  on  both 
sides  agreed,  that  the  fact  is  so,  though  they  difier  a  great  deal  as 
to  the  proportion.  One  of  the  plaintiff's  witnesses  made  a  great 
[^11]  number  of  experiments,  in  oraer  to  ascertain  the  proportion  in 
which  the  evening's  meal  fell  short;  and  it  appesral  upon  the 
result  of  these  experiments,  that  it  frequently  fell  short  a  third, 
but  never  less  than  a  fourth  part  of  the  morning's.  It  therefore 
follows,  as  a  necessary  consequence,  that  a  fifth  evening's  meal, 
constantly  set  out  to  the  parson,  must  produce  him  less  upon  the 
whole  than  a  tenth  part  of  the  milk.  This  being  the  fact,  the  argu- 
ment proceeds  thus:  The  tithe  of  milk  (as  of  all  other  titb^le 
matters)  belonging  de  jure  to  the  parson,  is  the  tenth  part  of  the 
milk  produced.  A  rule  of  tithing,  therefore,  which  necessarily 
gives  to  the  parson  less  than  the  tenth  cannot  be  the  true  rule. 
This  was  the  sum  of  the  argument  urged  for  the  pliuntiff.  It 
was  admitted,  that  it  had  been  thus  far  settled,  by  the  few  cases 
that  are  to  be  found  on  the  subject  of  tithe  milk,  that  neither  the 
tenth  part  of  every  cow's  milk  at  every  meal,  nor  the  tenth  part  of 
the  whole  meal,  were  to  be  set  out  to  the  parson,  and  that  the 
tenth  meal  was  the  tithe  to  be  set  out.  But  for  the  plaintiff,  it  was 
insisted,  that  the  tenth  meal  must  not  be  so  computed,  as  neces- 
sarily to  produce  less  than  a  tenth  part  of  the  whole  ten  meals 
taken  together. — Upon  general  principles:  We  find  it  difficult 
to  persuade  ourselves,  that  that  can  be  a  true  rule  of  tithing 
which  puts  it  in  the  power  of  the  parishioner  to  give  the  parson 
perhaps  a  twelfth,  a  thirteenth,  or  a  fourteenth,  instead  of  a  tenth 
part  A  prescription  to  pay  less  than  a  tenth,  we  all  know,  would 
oe  a  void  prescription,  unless  it  were  assisted  by  some  c6nsider- 
ation  to  make  the  parson  amends  for  the  difference  between  the 
tenth  and  that  less  which  the  prescription  proposed  to  give  him. 
When  the  tenth  meal  was  declared  to  be  the  right  of  the  parson, 
it  was  certainly  substituted  in  the  place  of  the  tenth  quart;  or  the 
tenth  dish,  or  the  tenth  part  of  each  meal.  It  was  not  meant  to 
give  less  than  the  tenth,  but  the  object  was  to  give  the  tenth  in  a 
more  convenient  and  more  useful  form.  It  was  therefore  aux- 
iliaiy  to  the  general  right  of  a  tenth :  it  was  intended  to  fortify, 
and  not  to  destroy,  that  right.  If  therefore  a  construction  can  be 
put  iipon  this  rule  of  tithing,  which  will  preserve  the  original 
spirit  of  it,  and  put  it  out  of  the  power  of  any  man  to  make  it  an 
instrument  of  wrong  and  injustice,  this  court  will  strongly  incline 
to  adopt  such  a  construction.  And  upon  consideration,  we  think 
it  may  admit  sudi  a  construction.     The  morning  and  eveqing 


tneals,  being  necessarily  unequal  in  produce,  may,  and  we  think, 
ought  to  be,  considered  as  distinct  tithable  matters,  from  each  of 
which  you  may  count  on  to  the  tenth,  which  will  be  the  right 
of  the  parson  ^,  and  that  tenth  will  be  the  tenth  meal  of  that 
description   to    which  it  belongs,  either  morning  or  evening: 
and  in  this   way   the  parson    will,  upon  the  whole,  have   his 
full  tenth,  as  much  as  he  can  have  in  the  manner  of  collecting 
any  other  species  of  tithes  whatever;    instead  of  necessarily 
tsdcing  less  than  a  tenth  in  the  defendant's  way  of  setting  out  his 
tithes.     And,  in  respect  to  authority,  upon  a  careful  review  of  all 
the  cases  that  we  have  been  able  to  find  upon  this  subject,  we  not 
only  do  not  find  any  adjudged  cases  standing  in  our  way,  but  we 
collect  that  the  rule  of  the  tenth  meal  was  originally  understood  in 
the  sense  in  which  we  think  it  ought  now  to  be  understood.  There 
appears  therefore  to  us  nothing,  iq  point  of  argument  or  autho- 
rity, which  should  prevent  us  from  e£Pecting  the  justice  of  the 
case  between   these   parties,    by  declaring  that  the  defendants 
ought  to  have  paid  to  the  plaintiff  the  tenth  morning's  meal,  and 
the  tenth  evening's  meal,  of  this  milk ;  in  which  having  fkiled, 
they  will  be  decreed  to  account.  —  The  costs  in  this  cause  re- 
main to  be  considered.     Hitherto  we  have  considered  the  case  in 
the  abstract,  for  the  sake  of  the  dry  point,  detached  from  every 
circumstance  of  &ct,  the  single  fact  of  inequality  in  the  morning's 
and  evening's  milk  only  excepted,  upon  which  the  whole  arises. 
But  upon  the  question  of  costs,  the  history  of  the  cause,  and  the 
general  complexion  of  it,  becomes  material.     I  think  both  may 
be  collected  from  the  evidence  of  one  of  the  witnesses ;  who  has 
told  us,  that  he  entered  into  engagements  with  a  noble  lord,  to 
advise  his  tenants,  and  to  assist  them  in  setting  out  their  tithes ; 
that  one  of  the  defendants  by  name,  and  eight  others,   delivered 
a  notice  in  writing  to  the  plaintiff,  that  they  would  set  out  their 
tithe  milk  every  fifth  day  in  the  afternoon,  and  that  the  next  meal 
would  be  due  on  the  twenty-fifth  day  of  April  next;  and  the 
milk  was  accordingly  set  out  every  fifth  evening.   The  purpose  of 
setting  out  the  the  tithe  in  the  evening,  and  of  so  many  different 
persons  setting  out  their  tithes  on  the  same  evening,  is  too  obvious 
to  be  mistaken.    The  witness  gravely  tells  us,  that  he  was  ordered 
to  charge  the  tenants  to  play  no  tricks.     Taking  advantage  of 
what  he  understood  to  be  the  letter  of  the  law  to  injure  the 
parson  materially  in  his  right,  as  well  as  to  distress  him  as  much 
as  possible  in  the  exercise  of  that  right,  I  suppose  this  gentleman 
thought  was  no  trick.     But  we  are  of  opinion  that  this   was    [  51S  ] 
a  trick;  disgraceful  to   die  adviser  of  it,   and   reflecting   no 
honour   upon   any  one  of  the  parties   concerned  in,  or  con- 
senting   to,    it.     l)r.  Bosworth,   feeling  himself  aggrieved  by 
these  manceuvres,  has  taken  upon  him  to  controvert  this  point  of 
law ;  and  he  has  succeeded  under  these  circumstances,  that  though 
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the  point  of  law  might  hare  been  thought  sufficiently  disputable, 
if  it  had  been  fairly  contested,  to  have  excused  the  party  &iling 
from  paying  the  costs  of  the  suit,  yet  in  this  case,  we  are  of 
opinion  the  costs  ought  to  follow  the  right.  The  defendants  are 
therefore  to  account  for  the  tithe  of  milk  with  costs,  (s) 
Modus.  8.  It  hath  been  adjudged  a  good  modus,  in  consideration  of 

the  payment  of  the  tenui  cheese  made  from  the  first  of  May, 
until  the  last  of  August,  to  be  discharged  fit>m  the  tithe  of  milk ; 
for  this  is  not  tithe  m  kind  of  part  in  discharge  of  the  whole,  for 
no  tithe  in  kind  is  due  of  cheese,  but  only  of  milk,  and  so  this  is 
a  good  consideration.     1  BolFs  Ahr.  651.  (2) 

A  custom,  that  every  inhabitant  in  the  parish,  who  kept  cows 
there,  had  used  time  out  of  mind  to  set  out  the  whole  meal  of 
milk  upon  the  ninth  day  of  May  at  night,  and  upon  the 
tenth  ckty  of  May  in  the  morning,  and  so  upon  every  ninth 
day  then  next  following,  until  one  lamb  (to  be  yeaned  in  the 
year  following)  should  be  heard  to  bleat  there,  hath  been  ad- 
judged an  unreasonable  custom ;  because  in  such  case  it  might 
be  contrived  that  lambs  shall  come  so  soon,  as  to  deprive  the 
parson  of  the  tithe  milk  for  a  great  part  of  the  year.  Lt.  lUym.  S58. 

M.  1731.  BrinkUm  and  Edmonds.  A  bill  was  exhibited  to 
establish  several  moduses  in  the  parish  of  Newton  Longville,  in 
the  county  of  Buckingham ;  one  of  which  was,  that  tithe  milk 
ought  to  be  paid  by  every  tenth  evening  and  morning's  meal  in 
kind,  from  Hoe  Monday  to  the  second  day  of  November,  to  coni« 
mence  upon  the  evening  of  Hoe  Monday,  (that  is,  the  Monday 
[  514  ]  fortnight  after  Easter  day),  and  the  morning  following,  to  be  taken 
by  the  rector  at  the  place  of  milking,  and  no  tithe  milk  to  be 
paid  for  the  residue  of  the  year.  But  by  the  court.  This  is  void 
upon  the  face  of  it,  being  only  a  payment  of  part  for  the  whole. 
Bunb.  807. 

[Milk  is  exempted  from  tithe  by  a  custom,  that  the  parson  shall 
for  so  many  weeks  have  the  sole  milking  of  all  milch  cows  in  the 

(s)  Affirmed  on  appeal  to  the  house  of  lords.  See  2  Rai/ru  SOB.  and 
3  Rai/n.  934.  S.  P.  Hutchins  v.  Full,  3  Rayn.  945. 1004.  4  Wood's  D. 
155.  1  Bro.P.  C.78.  By  these  cases  it  appears,  that  the  parson  is 
intitled  to  the  tenth  morning's  meal  of  milk,  and  to  the  tenth  even- 
ing's meal ;  [for  as  the  evening's  milk  is  invariably  less  than  the  morn- 
ing's, they  arc  considered  as  distinct  tithable  matters,  from  each  of 
which  a  tenth  may  be  counted.]  But  whether  tlie  tithe  is  to  be  set 
out  by  the  tenth  morning  and  evening,  or  by  the  tenth  evening  and 
mommg,  seems  to  depend  on  the  first  milking,  viz.  whether  it  be  in 
the  morning  or  evening.  [And  if  in  the  evening,  the  great  inconve- 
nience ot  being  deprived  of  two  meals  successively  in  one  day,  can- 
not occur.  CuUimore  v.  Bostoorth,  7  Bro.  P.  C.57.  Tomlins  ed.] 

(2)  This  is  a  modus  to  pay  part  of  the  tithe  for  all  of  it  in  a  more 
beneficial  manner  than  the  law  prescribes ;  and  is  within  Hill  v.  Faux, 
1  Raym.  JR.  358.  H  Salk.  JR.  656. 


parish.  (3)  Qw^,  If  a  custom  to  pay  from  April  to  November 
ihe  tenth  day's  milk  once  skimmed  ana  made  into  cheese  in  lieU 
of  ail  tithe  milk,  is  a  good  modus.  (4)] 

XIII.  Deer  and  Conies. 

1.  Deer^  being  ,^^  naiuraj  ar^e  not  tithable  withoiat  spoeiali  l>eer. 
custom. 

But   if  tithe  thereof  be  due  by  custom,  it  must    be  paid* 
[2  Inst.  651.] 

2.  Conies  also,  being  Jera  naturae,  are  not  tithable  of  common  Coniaz 
right.     1  BolTs  Abr.  635.  i^iT}' 

But  tithes  in  kind,  or  a  modus  for  them,  may  be  by  custom. 

In  the  case  of  Walton  and  Tryon^  jSf.  1751.  A  bill  was 
brought  by  the  plaintiff  (amongst  other  things)  for  the  tithe  of 
rabbits,  in  a  warren  called  Ashurst's  warren.  And  he  proved  by 
the  former  incumbent's  book,  that  the  same  had  been  c(Hn- 
pounded  for,  by  payment  of  twenty  shillings  in  money  and  four 
couple  of  rabbits.  For  the  plaintiff  it  was  argued,  that  it  is  a 
great  question,  whether  this  be  a  jprcedial^  mixt,  or  personal  tithe. 
Customary  tithes  are  generally  deemed  personal  tithes ;  and  if 
$o,  then  a  payment  in  lieu  of  tithes  will  be  good.  Rabbits  are  of 
that  nature,  diat  they  are  difficult  for  the  parson  to  get  them,  the 
times  of  taking  them  uncertain,  and  therefore  a  small  composition 
probably  was  taken  for  them.  Suppose  a  composition  was  made 
for  hay,  <»iginally  at  five  pounds ;  and  afterwards  a  new  agree- 
xosxA.  was  made  for  four  pounds,  and  one  load  of  hay :  this  would 
be  good,  and  an  assumpsit  would  lie.  The  parson's  book  proves, 
that  several  cott{des  were  paid,  and  money  also ;  and  that  bode  is 
always  held  to  be  good  evidence.  —  For  the  defendant,  it  was 
answered,  that  this  tithe  can  only  depend  on  a  customary  im- 
memorial right ;  and  so  ou^t  to  be  laid  in  the  bill.  Here  it  is 
laid,  to  the  tenth  of  the  rabbits  in  kind;  and  the  plaintiff  demands 
it  as  such.  But  this  evidence  is  directly  contrary.  For  bv  that 
he  proves  a  composition  in  lieu  of  tithes  for  them.  Theremre  as 
his  evidence  contradicts  his  manner  of  laying  his  prescription,  he 
must  fail  in  his  suit.  As  to  the  rector's  hook  in  this  case,  it  is 
very  modem;  for  it  goes  no  further  back  than  the  year  1728.  [  515  0 
This  indeed  may  be  evidence  of  payment;  but  it  can  never  be 

admitted  as  an  evidence  to  support  the  right. By  the  lord 

chancellor  Hardwicke :  The  plaintiff  by  his  bill  demands  tithes 
in  kind.  But  there  is  no  evidence  of  that.  The  evidence  offered 
is,  that  four  couple  of  rabbits  have  always  been  sent  and  delivered 
at  the  parson's  house  by  the  warrener,  and  twenty  shillings  a 
year  paid ;  and  so  proved  by  the  former  incumbent's  book.     Ajqd 

(3)  Hilly.  Harris,  2  Sh(yvo.R.4Sl. 
{4)  Foy  V.  Lister^  2  Rai/m.  117 1.  2  Salk.  JR.  554. 
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the  afgument  by  the  fdaintiff  bom  this  evideiice  is,  tliat  litis-  is 
8  oo0ipositi<Hi  for  tithes  in  kind;  and  rightly  argued,  for  the 
modus  would  be  too  rank.  But  the  great  thing  with  me  is, 
this  twenty  shillings  a  year.  For  the  four  couple  of  rabbits  can 
neither  be  modus  nor  composition.  Indeed,  pajrment  of  part  of 
a  thing  in  money,  and  part  in  kind,  has  been  held  to  be  good. 
But  I  can  determine  nothing  on  this  questicm :  but  it  must  go  to 
be  tried  as  to  the  custom. 

XIV.  Fowl. 

Haii»  1.  Of  fowls  which  are  domestic,  and  notjeng  mUuney  tithes 

^^^  are  to  be  paid ;  as  geese,  hens,  ducks :  and  the  manner  of  tidi- 
ing  them  is,  either  by  paying  the  tenth  egg,  or  the  tenth  of  their 
young,  according  to  the  custom  of  the  pl»ce,  but  not  both ;  for 
where  tithe  of  eggs  is  paid,  there  is  no  tithe  of  the  young ;  and 
where  the  tithe  ofyoung  is  paid,  there  shall  be  no  tithe  of  eggs. 
God.  405.  D^.p.  2.  c.  1  J.  lfVats.a.  L.  Sd  eeL  56S.2 
Swant.  2.  It  is  said  that  swans  also,  as  being  tame  fowl,  shall  pay  tithe* 

Deg.p.  2.  c.  11. 
Tufkief.  3.  In  the  case  of  Houghton  and  Prince,  it  was  affirmed,  that 

turkies  are  to  be  ranked  amongst  things  that  are  Jer^e  natura; 
and  ccmsequently  not  tithable^    Mo.  599. 

But  in  the  case  of  Carleton  and  BrightweU,  T.  1728  ;  where 
tithes  were  demanded  of  turkies,  and  it  was  objected  that  turkies 
were  things  /era  naturcB,  and  not  tithable  any  more  than  par- 
tridges, and  that  turkies  were  not  brought  hither  from  beyond 
sea  before  the  time  of  queen  Elizabeth ;  it  was  declared  by  the 
court,  that  it  doth  not  iqppear  but  that  turkies  are  birds  as  tame 
as  hens,  or  other  poultry,  and  therefore  must  pay  tithes.  2  P.  W. 
462,  463.  (5) 
Figeoofl.  4.  It  is  said,  that  of  pigeons  sold,  tithes  ought  to  be  paid; 

but  not  if  they  be  spent  in  the  house.    1  MolTs  Abr.  635. 

But  by  custom  pigeons  spent  in  the  house  may  be  tithable ; 

though  not  of  common  right.     1  BM^s  Abr.  642. 

Fttrtridges        5.  If  a  man  hath  pheasants  or  partridges,  and  keepeth  them  in 

and  phM.     j^  ^  place  inclosed,  and  clips  their  wings,  and  from  their  eggs 

T^16  ^   ^^^^  ^^  bringeth  up  young  pheasants  or  partridges ;  no 

^         ^   tithe  shall  be  paid  of  these  eggs  or  young,  because  they  are  not 

reclaimed,  but  continue  Jera  naturce,  and  would  fly  out  of  the 

inclosure,  if  their  wings  were  not  clipped.     1  BMsAbr.  636. 

(5)  But  if  tithes  be  once  paid  of  the  eggs  there  can  be  no  second 
demand  for  the  chickens  hatched.  S.  C.  "niere  may  be  a  good  modus 
to  include  turkies,  though  that  bird  has  been  introduced  into  this 
countrjT  within  legal  memory ;  as  if  there  were  a  modus  for  "  all  do- 
<«  mestic  fowls."  But  semh.  Not  if  the  mgdus  was  distinctly  and  eo 
nomine  for  turkies.    See  1 2  East.  R.  35. 
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It  hath  been  adjudged,  that  the  paying  of  thirty  eggs  in  L.ent,  Modiub 
i^  a  good  modus  for  all  tithes  of  eggs :  which  seetneth  to  cross 
the  rule  of  the  law,  diat  every  modus '  ought  ix>  be  somewhat,  as 
to  kind,  different  from,  the  thing  that  is  due.     Gibs.  679*  {6) 

But  it  is  to  be  considered,  that  this  custom  doth  bind  the 
parishioner  to  the  payment  of  so  many  esgs  whether  he  hath 
hens  or  not;  so  that  he  may  be  obliged  to  buy  e^s,  to  pay  the 
prescription ;  and  this  is  what  makes  it  a  good  custom :  but  if 
the  custom  had  been,  that  he  should  pay  tlurty  eggs  of  his  own 
hens ;  the  custom  would  have  been  ill.  iHill  v.  Vaux^  1  Ld.  Rc^iym. 
S58. 

XV.  Bees. 

Bees  are  reckoned  amongst  the  things  that  are  fine  nafuntf 
and  by  consequence  tithe  free ;  and  it  hath  been  adjudged,  that 
they  shall  not  be  paid  in  kind  by  the  tenth  swarm.     Gibs.  677. 

But  of  the  wax  and  honey  of  bees  tithes  shall  be  paid  in  kind 
dejure.     1  BolTs  Abr.  635.  [^Anan.  Cro.  Car.  404.] 

And  that  is,  by  the  tenth  measure  of  honey,  and  the  tenth 
weight  of  wax.     God.  389.  Deg.  p.  2.  c.  7- 

And  there  is  a  consultation  provided  in  the  register^  for  the 
tithe  of  honey  and  of  the  wax  of  bees. 

XVI.  MiUs^JishingSj  and  other  personal  tithes. 

1.  By  the  books  of  common  law  it  appeareth,  that  some  tithe  Hillfc 
or  other  is  due  for  a  mill.     2  Inst.  621 . 

The  canonists  hold,  that  this  is  a  prsedial  tithe,  and  that  the 
tenth  toll  dish  ought  to  be  paid  for  the  same,  without  deduction 
of  expences :  but  this  doth  not  agree  with  the  common  law,  and 
therefore  is  not  binding.     Deg.  p.  2.  c.  9. 

In. the  case  oi Dodson  and  Oliver ^  E.  1721,  in  the  exchequer; 
Price  and  Montague  barons  were  of  opinion  that  an  ancient  com  [  517  3 
mill  ought  to  pay  the  tenth  toll  dish,  which  being  a  tenth  part  of 
the  thing  itself,  was  a  prsedial  tithe,  and  due  of  common  right : 
But  the  chief  baron  Bury  and  baron  Page^  that  it  is  a  personal 
tithe,  and  not  due  of  common  right;  and  the  mill  not  having 
paid,  is  now  exempt  by  the  statute  of  the  2  Ed.  6.  So  the  court 
being  divided,  the  plaintiff  had  no  decree.     Buni.  73. 

But  before  this,  in  the  case  of  Newte  and  Chamberlain,  in  the 
year  1706,  it  was  decreed  in  the  house  of  lords,  on  an  appeal 
from  the  court  of  exchequer,  that  the  tithes  of  a  mill  are  personal 
tithes,  contrary  to  several  seeming  authorities;  and  tliat  in  con- 
sequence of  their  being  personal  tithes,  not  the  tenth  of  the  toll, 


(6)  Lee  v.  Collins,  1  Roll.  Ab.64fS.  (C.3.) 
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ot  the  tenth  dish  of  the  com  ground  beloiigs  to  the  parson,  but 
the  tenth  part  of  the  clear  profits,  after  the  charges  of  erecting 
the  mill,  and  the  other  charges  of  servants,  horses,  and  other  ex- 
pences,  are  deducted*     Vin.  tit  Dismes,  M.  a.  (/) 

And  in  the  case  of  Carleton  and  BrigAiwdl,  T.  1728 ;  a  de- 
mand being  made  by  the  bill  of  the  tithe  of  a  com  mill,  it  was 
insisted,  that  every  tenth  toll  dish  was  due.  But  it  was  replied, 
that  this  matter  was  determined  in  the  aforesaid  case  of  Nettie 
and  Chamberlain,  in  the  house  of  lords,  where  a  bill  was  brought 
for  the  tithes  of  a  malt  mill  in  Tiverton  in  Devonshire,  and  where 
the  lords  determined,  with  the  assistance  of  eight  judges  (whereof 
Holt  chief  justice  was  one),  that  mills  were  dthable ;  but  that  the 
same  was  a  personal  tithe,  and  so  ought  to  be  paid  out  of  the 
clear  gain  after  all  manner  of  charges  and  expences  deducted  : 
Upon  which  authority,  the  master  of  the  rolls  decreed  the  mill 
in  question  to  pay  tithes,  but  that  they  should  be  paid  only  as  a 
personal  tithe.     2  P.  Will.  4?6S.     Fin.  tit.  Dismes,  M.  a. 

By  the  statute  of  the  9  Ed  2.  st.l.  c.  5.  If  any  do  erect  in 
his  ground  a  mill  of  new,  and  afterwards  the  parson  of  the  same 
place  demandeth  tithe  for  the  same,  the  kin^s  prohibition  shall 
not  lie. 

A  miW]  This  is  only  meant  of  a  com  mill :  for  it  hath  been 
resolved,  that  fulling  mills,  tin  mills,  lead  mills,  plate  mills,  and 
the  like,  are  not  within  this  statute ;  nor  is  tithe  due  of  such, 
otherwise  than  by  custom.  Gibs.  666.  (7) 
[  518  1  Of  new]  Therefore  all  com  mills  not  erected  before  this  sta- 
tute are  tithable.  But  because  many  mills  since  erected  may  be 
to  us  ancient,  and  their  first  erection  not  known,  the  rule  of 
their  discharge  seemeth  to  be,  that  all  such  mills  whose  first 

(t)  1  Bro.  P.  C.  157.  [1  Eq.  Ca.  Ahr.  366.  Gwrn.  596.  Lagden  and 
■  Robinson  v.  Greeny  1  Hagg.  R.  501.  S.  P.  Fileooood  v.  Kemp,  1  ffagg. 
RA9if.  Gumley  V.  Falkinghamy  1  Shdto.9Bl.  4MoJ.  45.  Carth.^1.^ 
And  in  Hall  v.  Machete  Macdonald  chief  baron  said,  that  the  tithe 
of  mills  was  to  be  considered  as  a  prsedial  tithe,  so  far  as  regards  its 
locality,  and  the  person  to  whom  it  is  payable  ;  but  in  the  mode  of 
|>a3mient  it  b  to  be  treated  as  a  personal  tithe.  [3  Anstr.  R.  915.] 
4  Gtvcff.  1460.  [TMot  v.  May,  3  Atk.  R.  18.  Gackes  v.  Haynest 
4  Wood*s  D.  588.  That  is,  by  paying  the  same  once  a  year  at  or  before 
Easter.  2  &  3  Ed.  6.  c.  13.  §  7.]  And  the  tithe  of  the  clear  profit  being 
only  due,  the  rent  is  to  be  deducted ;  and  in  the  case  of  a  neto  mill 
occupied  by  the  otvneTf  a  yearly  value  in  the^  nature  of  a  rent  is  to  be 
s^t  upon  it  and  deducted.  lb.  [The  tithe  owner  is  not  entitled  to  call 
on  the  miller  to  state  the  price  at  which  he  has  sold  the  meal  ground 
at  his  mill ;  bat  in  an  answer  to  a  bill  for  discovery  of  tithes,  the  miller 
must  state  the  quantity  of  meal  ground  by  him.  Chapman  v.  Pit- 
cher, 1  Wightw.  R.  15.] 

(7)  Dandridge  v.  Johnson,  Cro.  Jac.  523.  Gum,  977.  2  Roll.  R.  84. 
Lit.  R.  514. 


erection  was  before  time  o^  memory  a^d  h  not  otl^erwise  known 
by  matter  of  record,  and  have  not  been  subject  to  the  payn^en^ 
pf  tithes,  shall  be  intended  to  be  erects  before  the  statute,  and 
so  to  be  tithe  free.  But  as  to  mills  for  which  tith^  have  been 
paid,  and  new  mills;  tithes  must  be  paid  for  them.  BoA,  127.(8) 
Therefore  when  prohibitions  are  moved  for  to  stay  suits  for 
tithes  in  the  ecclesiastical  court  for  ancient  mills,  it  must  not  only 
be  suggested  that  the  mill  is  an  ancient  mill,  but  also  that  it  hath 
pever  paid  tithes ;  and  the  courts  of  common  law  do  generally 
require  an  affidavit  to  be  made  of  the  truth  of  such  suggestion, 
to  wit,  that  the  mill  is  ancient,  and  hath  not  within  memory  paid 
gny  tithes,  Boh,  127.  (9) 

The  king's  prohibition  shall  not  lie]  T.  15  Ja^  A  prohibition 
was  prayed  to  the  spiritual  court,  upon  a  suggestion,  that  the 
parson  Ubelled  for  tithes  of  a  mill  which  was  erected  upon  land 
discharged  of  tithes  by  the  statute  of  monasteries,  31  /7.  8.  f.  13, 
And  denied  by  the  whole  court :  for  of  a  mill  erected  of  new,  a 
prohibition  lieth  not.  lAnon.]  Cro.  Ja.  429. 

If  there  is  a  modus  in  lieu  of  all  tithes  issuing  out  of  a  mes-r 
suage  and  an  ancient  water  mill  for  corn,  and  a  new  water  mill 
for  corn  is  erected  within  the  said  messuage ;  or  if  the  stream  on 
which  an  ancient  mill  stood  is  diverted  by  the  owner  {and  not 
by  the  act  of  God),  and  a  new  mill  erected  upon  the  new  stream ; 
they  shall  not  be  discharged  by  virtue  of  any  former  modus* 
\BjoWsAhr,^^^\. 

But  if  there  hath  been  an  cmcient  com  mill  for  which  a  modu^ 
hath  been  paid  for  time  immemorial,  and  afterwards  by  continu- 
ance of  time  the  mill  stream  changeth  its  course,  and  goeth  in  'a 
place  a  little  distant  from  the  ancient  stream,  and  thereupon  the 
owner  of  the  mill  pulleth  it  down,  and  rebuildeth  it  in  the  new 
place  where  the  streiun  now  runneth  \  this  shall  be  discharged  of 
tithes  by  force  of  the  ancient  modus,  for  this  cometh  by  the  act 
of  God,  and  not  by  the  act  of  the  party.  1  BjoWs  Abr.  641. 

It  is  said  in  Carth.2\5.  that  adding  new  stones  to  ancient 
mills  will  not  alter  the  modus,  nor  destroy  it,  where  the  stones 
are  under  the  same  roof.  But  by  lord  Hardwicke^  in  the  case 
of  Talbot  and  May^  Dec.  17,  1743;  This  to  all  intents  and  purr  [  519  ] 
poses  is  two  mills,  and  the  latter  cannot  be  covered  under  the 
modus :  you  might  as  well  say  he  might  erect  another  mill  upon 
the  same  stream,  and  call  it  one  mill.  3  Ath*  17.  (1) 

(8)  1  Inst.  621.  Wilson  v.  Mason,  Gmm.  974.  3  Wood's  D.  285.  And 
see  Thomas  v.Price^  Gmn.S^L  The  tithe  owner  mnet  shew  that  the 
mill  has  been  accustomed  to  pay  tithe  :  for  the  court  will  otherwise 
presume  it  to  be  an  ancient  mill.  Hughes  v.  Billinghurstf  Gtom.  644. 

(9)  Dart  v.  Hallj  1  Ld.  Raym.  441.  S.  P. 

(1)  Chnn.  782.  And  in  Manby  v.  Mi/fer,  3  Ves.  8^  B.  71.,  where  an 
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But  if  the  sunnise  be  of  a  certain  rate  or  modus  for  all  mills 
erected  and  to  be  erected^  and  a  mill  there  appears  to  be  new ; 
the  modus  cannot  extend  to  it,  by  reason  of  the  statute  aforesaid. 
IJake^s  case^]  3  Bulsi.  212.  (2) 
[FUk]  2.  It  doth  not  seem  to  be  agreed,  whether  or  how  far  fish  io 

ponds  or  private  fisheries  are  uable  to  pay  tithes ;  and  therefore 
the  same  must  be  referred  to  the  customs  of  particular  places. 

But  it  seems  that  of  these  no  tithe  can  be  due,  where  no  pro- 
fit is  made  thereof,  and  where  they  are  kept  only  for  pleasure^ 
or  to  be  spent  in  the  house  or  &mily;  as  fish  kept  in  a  pond 
generally  are.  Boh.  135.  (5) 

Also  fish  taken  in  common  rivers  are  tithable  only  by  custom* 
God.  406.  Wood.  b.  2.  c.2. 

And  in  this  case  lAndwood  says,  it  n  (Hily  a  personal  dthe^ 
and  shall  be  paid  to  that  church  where  he  who  takedi  them 
heareth  divine  service  and  receiveth  the  sacraments.  Undeo.  195. 

Where  fish  are  taken  in  the  sea^  though  they  vnefene  natune^ 
and  consequendy  not  tithable  of  common  right,  yet  by  the  cus* 
tom  of  the  realm  they  are  tithable  as  a  personal  titlie ;  that  is,  not 
by  the  tenth  fish,  or  in  kind,  but  by  some  small  sum  of  money 
in  consideration  of  the  profits  made  thereby  after  costs  deducted. 
1  RotPs  Jbr.  636.  («)    [Gibs.  Cod.  679.   Degge,  e.  8.  261.] 

Upon  which  foundation,  it  is  sfud,  that  if  the  owners  of  a  ship 
do  lend  it  to  mariners  to  go  to  an  island  for  fish,  and  are  in  con* 
sideration  of  such  loan  to  have  a  certain  quantity  of  fish  when 
they  come  back ;  no  tithe  shall  be  paid  by  uie  mariners  for  what 


ancient  corn  mill  was  rebuilt  and  two  pair  of  new  stones  added,  it  was 
held  tithable,  and  an  account  decreed. 

(2)  If  ancient  mills  fall  and  are  rebuilt  on  their  old  foundations,  the 
discharge  will  revive.  Guom,  130.  in  natis*  Nor  will  an  ancient  com 
mill  lose  its  exemption  by  beins  occasionally  used  in  another  capa- 
city as  a  lead  mill ;  for  the  mill  itself  is  the  substance  of  the  thing 
exempted.  See  Gmm.  974.  Hich  v.  TrtesCt  Gtom.  1022.  S  WoodPs  D* 
363.  But,  when  the  exemption  from  tithe  is  suspended,  and  the 
mill  is  converted  into  a  corn  mil),  the  right  to  tithe  revives.  Broxons 
case,  Godb.  R.  194.  Hooper  v.  Andrews ^  1  Rol.  J%.  121.  Manby  v. 
Tayhr,  2  Ves.  Sf  Bea.  R.  71. 

(3)  In  Nicholas  v.  Elliott j  Gxom,  1581.,  it  was  resolved  that,  without 
a  custom,  fish  caught  in  a  pond  and  sold  are  not  tithable. 

(u)  See  The  King  v.  Carlyon,  3  T.  Rep,  385.  Where  it  appears  to 
be  the  custom  in  the  parish  of  Paul  in  the  county  of  Comwidl,  to  pay 
one-tenth  of  all  the  fish  caught  and  brought  on  shore  within  the  pa- 
rish ;  and  where  the  court  held,  that  the  proprietors  of  this  tithe  were 
rateable  to  the  poor  in  respect  of  it.  For  more  of  this  custom,  see 
IGweams  v.  Kelynac,']  Bunb.  43.  239.  256.  [And  2  &  3  Ed.Q.  c.  IS. 
\\\,  in  page  520."] 


is  given  to  the  owners,  because  tbey  are  only  to  pay  for  the  c[Q2Cf 
gain.  Gibs.  679.  [Citing  1  Bol.  Abr.  656.1^  (4) 

S.  By  a  constitution  of  archbishop  Winchelsea,  it  is  ordained,  Odier  per- 
that  personal  tithes  shall  be  paid  of  artificers  and  merchandizers,  ^^^ 
that  is,  of  the  gain  of  their  commerce :  as  also  of  carpenters, 
smiths,  masons,  weavers,  inn-keepers,  and  all   other  workmen    C  ^^0  ] 
and  hirelings,  that  they  pay  tithes  of  their  wages,  unless  such 
hireling  shall  give  something  in  certain  to  the  use  or  for  the  lights 
of  the  church,  if  the  rector  shall  so  think  proper :  f .  e.  tliey  snail 
pay  the  tenth  part  of  the  profit,  deducting  first  all  necessary  and 
reasonable  expences.     Lind.  195. 

And  by  the  statute  of  the  2  &  3  Ed.  6.  c.  15.  Every  person  ex- 
ercising merchandizes,  bargaining  and  selling,  clothing,  handi- 
craft, or  other  art  or  fiiculty  by  such  kind  of  persons,  ana  in  such 
places  as  heretofore  within  these  for^  years  have  accustomably 
used  to  pay  such  personal  tithes,  or  of  right  ought  to  pay  (other 
than  such  as  be  common  day  labourers),  shall  yearly  at  or  before 
the  feast  of  Easter,  pay  for  his  personal  tithes  the  tenth  part  of 
his  clear  gains ;  his  charges  and  expences,  according  to  his  estate, 
condition,  or  degree,  to  be  therein  abated,  allowed,  and  de- 
ducted.   §  7. 

Provided,  that  in  all  such  places  where  handicraftsmen  have 
used  to  pay  their  tithes  within  these  forty  years,  the  same  custom 
of  payment  of  tithes  to  be  observed  and  continue.     §  8. 

And  if  any  person  refuse  to  pay  his  personal  tithes  in  form 
aforesaid,  it  siudl  be  lawful  to  the  ordinary  of  the  diocese  where 
the  party  is  dwelling,  to  call  the  same  party  before  him,  and  by 
his  discretion  to  examine  him  by  all  lawful  and  reasonable 
means,  other  than  by  thepartj/s  aam  corporal  oath  (5),  concerning 
the  true  payment  of  the  said  personal  tithes.     $  9. 

Provided,  that  nothing  in  this  act  shall  extend  to  any  parish 

(4)  But  by  custom  tithe  offish,  whether  taken  in  the  sea,  in  an  en- 
closed or  open  river,  in  a  wear  or  fishery,  may  be  payable  in  kind  to 
the  tithe  owner  of  that  parish  wherein  they  are  landed  and  sold.  Less 
than  the  tenth  may  be  due;  e.g.  a  payment  of  the  eleventh,  twelfth, 
and  twentieth  fish.  In  Wales,  Yarmouth,  Cornwall,  and  elsewhere,  all 
kinds  of  fish  caught  in  the  sea  and  other  places  are  frequently  tith- 
able ;  and  in  Ireland  it  is  a  very  common  custom  to  pay  the  tithe  of 
salmon  taken  in  rivers  in  kind.  Mireh.  on  Tithes^  96. 

(5)  Thus  a  person  is  not  obliged  to  discover  what  are  the  gains  of 
his  trade  and  the  profits  of  every  speculation  he  may  enter  into ;  a 
circumstance  that  would  necessarily  lead  to  the  greatest  inconveni- 
ence. See  Rajidall  v.  Head,  Hardr.  R.  188.  An  innkeeper  is  not 
chargeable  with  tithe  for  the  profits  of  his  kitchen,  &c.  Wood's  Inst. 
174.  2  fVoodd.  V.  L.  22.  89.  Nor  can  the  iurpe  lucrum  of  robbery  or 
gaming  be  thus  estimated.  Dolley  y,  Davies,  2  Bulsir.  R.  I4!l.  The 
lawyer  and  physician  would  require  a  strong  custom  to  be  made  out 
against  them  before  they  would  yield  the  tithe  of  their  fees.  Norton 
v.  Clark^  Gtvm.  4f28. 
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which  stands  upon  and  towards  the  sea  coasts^  the  commodities 
and  occupying  whereof  consisteth  chiefly  in  fishing,  and  have  by 
reason  there^  used  to  satisfy  their  tithes  by  fish;  but  that  all 
such  parishes  shall  pay  their  tithes  according  to  the  laudable 
customs,  as  they  have  heretofore  of  ancient  time  within  these 
forty  years  used  and  accustomed,  and  shall  pay  their  oflerings  as 
IS  aforesaid.    §  1 1\ 

Provided  also,  that  nothing  in  this  act  shall  extend  in  any  wise 
to  the  inhabitants  of  the  cities  of  London  and  Canterbury,  and 
the  suburbs  of  the  same,  nor  to  any  other  town  or  place  that 
hath  used  to  pay  their  tithes  by  their  houses,  otherwise  than 
they  ought  or  should  have  done  before  the  making  of  this  act. 

This  act  restrains  the  canon  law  in  three  things :  First,  where 
the  canon  law  was  general,  that  all  persons  in  tSl  places  should 
pay  their  personal  tithes,  die  act  restraineth  it  to  such  kind  of 
persons  only,  as  have  accustomably  used  to  pay  the  same  within 
forty  years  before  the  making  of  the  act.  Secondly,  whereas  by 
the  ecclesiastical  laws  they  might  before  this  act  have  examined 
the  party  upon  his  oath  concerning  his  gain ;  this  act  restrains 
[  521  ]  that  course,  so  that  the  party  cannot  be  examined  upon  oath. 
Thirdly,  by  this  act  the  day  labourer  is  freed  from  the  payment 
of  his  personal  tithes.    D^.  p.  2.  c.22.  [1  Bd.  Ab.  646.] 

It  cannot  be  intended  upon  this  act,  that  if  such  tithes  have 
been  sometimes  paid  within  forty  years,  they  are  therefore  due ; 
but  they  must  have  been  accustomabkf^  that  is,  constantly  paid  for 
forty  years  next  before  the  act.    Deg.p.2.  c.22. 

If  It  be  demanded,  how  such  payment  must  now  be  proved 
forty  years  before  the  making  of  the  act;  the  answer  is,  as  in 
other  like  cases,  a  posteriori ;  by  what  has  been  done  all  the 
time  of  memorv  since  the  act    Deg.  p.  2.  c,  22. 

Sir  Simon  Degge  says,  the  only  case  that  he  could  find  for 
above  a  hundreoyears  before  his  time,  where  the  tithes  of  the 
profits  of  such  trades  were  sued  for  by  any  clerg^an,  was  that  of 
JDoUey  and  Davis^  M*  II  Ja.,  which  was  thus :  xhe  parson  of  a 
parish  in  Bristol  libelled  in  the  spiritual  court  against  an  inn- 
keeper, to  have  tithes  of  the  profits  of  his  kitchen,  stable,  and 
wine  cellar,  and  did  set  forth  in  his  libel,  that  he  made  great  gain 
in  selling  of  his  beer,  having  bought  it  for  5001,  and  sold  it  for 
1000/.,  of  which  ffain  he  ought  to  have  tithe  Jby  the  common  law 
of  the  realm.  Upon  which  occasion,  the  clerk  of  the  papers 
informed  the  court,  that  when  one  had  libelled  for  tithes  <^  tlie 
gain  of  10/.  for  100/.  put  out,  a  prohibition  was  granted:  and 
the  same  was  also  granted  in  this  case.     2  JBidsL  141. 

And  personal  tithes  are  now  scarce  any  where  paid  in  England, 
unless  for  mills,  or  fish  caught  at  sea ;  and  then  payable  where 
the  party  hears  divine  service,  and  receives  the  sacrament. 
tVood.  b.  2.  c.  22. 


[XVII.  Marriage  goods  in  Wales. 

By  2  &  3  Ed.  6.  c.  IS.  §  6.  It  is  enacted,  that  where  such  cus- 
tom hath  been  in  many  parts  of  Wales,  that  of  such  goods  as  have 
been  given  with  the  marriage  of  any  person,  the  tithes  have  been 
exacted  by  the  parsons  or  curates,  no  such  tithes  shall  be  exacted.] 

VI.  Of  the  setting  outy  and  the  manner  of  taking  and 

carrying  away  of  tithes. 

1.  By  a  constitution  of  archbishop  Winchelsea,  it  is  ordained  General 
as  follows :  Because  by  reason  of  divers  customs  in  the  taking  of  manner  of 
tithes  throughout  divers  churches,  quarrels,  contentions,  scan-  "^^^^ 
dais,  and  very  great  hatreds  between  the  rectors  of  the  churches  2XiA:  ^^  '^  * 
their  parishioners  do  oftentimes  arise ;  we  will  and  ordain,  that 
in  all  the  churches  established  throughout  thepraoince  of  Canter* 
bury,  there  be  one  uniform  taking  of  tithes  and  profits  of  the   r  ^22  1 
churches.     Lind.  192. 

Between  the  rectors  of  churches']  Which  is  to  be  understood 
also  of  vicars,  where  the  tithes  belong  to  their  portion.  Und.  192. 

Throughout  the  province]  Per  praoinciam  :  Lindwood  says,  in 
some  copies  it  was  archiepiscopatum  (as  also  it  was  in  archbishop 
Grey's  constitutions,  from  whence  this  was  taken) ;  but  in  a  pr<>« 
vincial  council  held  at  London  under  archbishop  Chichely,  the 
word  archiepiscopatum  by  consent  of  the  prelates  and  the  whole 
clergy  was  taken  away,  and  praoinciam  inserted  in  its  place; 
Lindwood  himself  being  then  prolocutor.     Lind.  192. 

And  profits  of  the  church]  That  is,  which  do  not  consist  in 
tithes  :  as,  oblatioas,  mortuaries,  and  such  like.     Und.  122. 

But  notwithstanding  the  canon,  the  manner  or  form  of  setting 
out  or  payment  of  tithes  is  for  the  most  part  governed  by  the 
custom  of  the  place. 

Hall  y.Macket  and  others^  (1797).  In  this  case  one  of  the 
defendants  occupied  a  meadow  of  nine  acres^  which  he  cut  down 
at  four  several  times,  and  set  out  the  tithe  of  each  cutting  sepa^^ 
rately,  as  it  was  cut  The  plaintiff  objected,  that  cutting  down 
so  small  a  field  at  four  different  times  could  only  be  justified 

(6)  The  principle  of  setting  out  tithes  is  thus  laid  down  by  tlie 
judges  in  Knight  v.  Halsey,  Dam.  Proc.  2B.SfP.  R.  196.  7  T.  R.  86. 
Gtom*  1554.  S.  C.  **  The  right  of  the  parson  to  his  tithes  in  kind  ac- 
crues on  the  act  of  severance :  his  right  to  take  the  tithe  accrues 
when  the  tithable  matter  after  severance  is  in  the  earliest  stage  o£ 
the  course  of  husbandry  applicable  to  it,  in  which  the  tenth  part  may 
be  easily  distinguished  from  the  other  nine."  And  again,  by  the  C.  B* 
in  Collier  v.  Honoes,  3  Anstr,  R.  954?.  Gwm.  1490.  S.  C.  "  The  general 
and  irrefragable  law  of  tithing  is,  that  each  article  is  to  be  tithed 
when  it  comes  into  such  a  state  of  severance  that  the  parson  may  see 
whether  he  has  his  fair  tenth.  The  stage  of  the  process  in  which 
that  object  is  best  attained  marks  the  time  of  tithing." 
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from  absolute  necessity,  as  it  gave  so  much  trouble  to  the  clergy 
man.  Court  held,  that  a  farmer  may  cut  down  a  field  in  any 
portions  most  convenient  to  himself  provided  he  set  out  the  tithe 
of  all  cut  down  at  any  one  time,  before  any  part  of  it  is  carried 
away,  and  provided  it  be  not  done  vexatiously.  4  Gwill.  1460.  (7) 

2.  If  the  owner  will  not  cut  his  crop  before  it  be  spoiled,  the 
parson  is  without  remedy.     God.  394. 

3.  The  parson,  vicar,  impropriator,  or  farmer,  cannot  come 
himself  and  set  forth  his  tithes,  without  the  licence  and  consent 
of  the  owner ;  for  if  he  shall  of  his  own  head  tithe  the  com  or 
hay  of  any  landholder  within  his  parish,  and  carry  it  away,  he  is 
a  trespasser,  and  an  action  will  lie  against  him  for  it.  Deg.  p,2. 
c.  14.  \Qwm  562.  Anotu  2  Shaw.  R.  184.] 

4.  But  every  person  is  bound  of  common  right,  to  cut  down> 
and  set  out  the  tithes  of  hb  own  lands.  And  that  it  mav  be  done 
faithfully  and  without  fraud,  the  laws  of  the  church  mtitle  the 
parson  to  have  notice  given  him ;  but  by  the  declaration  of  the 
common  law,  such  notice  is  not  necessary.  (8)  Yet  nevertheless, 
the  conmion  law  dedareth  a  custom  of  tithing  without  view  to  be 
an  absurd  custom  {x) :  And  by  the  statute  of  2  &  3  EcL  6.  r.  13. 

[  523  ]  [$  2.]  it  is  enacted,  that  at  all  times  whensoever,  and  as  oflen  as 
any  praedial  tithes  shall  be  due  at  the  tithing  of  the  same,  it  shall 
be  lawful  to  every  party  to  whom  any  of  the  said  tithes  ought  to 
be  paid,  or  his  deputy  or  servant,  to  view  and  see  their  said 

(7)  3  Anstr.  915.  S.  C. ;  and  see  Erskine  v.  Ruffle^  Gwm.  961 .  A  rea- 
sonable quantity  must  be  cut  down  before  tithing,  ib. ;  and  in  general 
all  the  produce  so  cut  down  in  a  field  should  be  tithed  before  any 
part  of  it  is  carried  away ;  and  this  was  so  held  in  one  extreme  case, 
where  the  uncertainty  of  the  weather  prevented  it  from  being  put  in 
shock  at  ally  and  it  was  cut  and  carried  in  small  quantities,  throwing 
out  the  tenth  sheaf.  Franhlyn  v.  Goch^  3  Anstr.  jR.  682,  683.  G%onu 
1441.  But  where  there  is  nothing  like  fraud  or  vexation,  and  in 
cases  of  necessity,  as  from  variable  weather  or  partial  ripeness,  this 
rule  may  be  dispensed  with.  Nor  is  an  occupier  obliged  to  tithe  the 
whole  of  that  part  of  a  field  which  lies  in  one  parish  before  he  pro- 
ceeds to  tithe  any  part  of  die  same  field  lying  in  another  parish ;  and 
where  a  farmer  in  doubtful  weather  carried  from  a  part  of  a  field 
which  was  tithed  in  one  parish  the  day  before  the  rest  of  the  field  in 
that  parish  was  tithed,  this  being  done  bonajide  was  held  lawful. 
Leatkes  v.  Levinson^  12  East^  239. 

(8)  Gale  r. Ewer  (1696),  I  Corn,  R.  23,  12  Mod.  I  \7. 

(x)  Being  absque  visu  et  tactu.  6  Com,  Dig.  303.  See  Boughion  v. 
Wright,  Bunb,  186.  In  Erskine  v.  Ruffle,  [Gtiwi.  961.]  5  Bac.  Ab.  74 
&  75^  the  court  of  exchoquer  held,  contrary  to  a  former  opinion,  that 
it  is  not  necessary  to  cut  down  all  the  corn  growing  in  a  field  before 
the  tithe  of  any  part  can  be  set  out,  but  that  the  tithe  may  be  set  out 
as  often  as  a  reasonable  quantity  is  cut  down.  And  that  unless  there 
be  a  custom  of  the  parish  to  set  out  the  tithe  of  barley  in  some  other 
manner,  it  must  b6  gathered  into  cocks,  and  every  tenth  cock  set  out 
for  tithes.  .  v 


tithes  to  be  justly  and  truly  set  forth  and  severed  from  the  nine 
parts.  [The  tithe  owner  should  therefore  have  an  opportunity 
of  seeing  them  separated  from  the  other  nine  parts,  so  as  to  be 
able  to  compare  the  one  with  the  other  (y) ;  and  to  judge  whether 
or  not  the  tithes  are  fa,irly  set  out  (9) :  and  this  though  the  tithe 
is  fairly  set  out,  if  the  rest  is  immediately  carried  away.  ( 1 )  He 
may  do  this  without  previous  notice  of  tne  time  of  the  severance. 
But  a  custom  of  giving  notice  qf  setting  out  tithes  is  good ;  and 
where  it  prevails,  is  the  law  of  the  land  in  that  parish.  (2)  It 
must  afford  reasonable  time,  so  as  to  give  the  rector  a  sufficient 
opportunity  of  taking  a  view.  (3)  Thus  in  Tennant  v.  Sttibbin  (4) 
an  horn's  notice  was  held  not  to  be  reasonable ;  for  in  the  middle 
of  summer  the  tithe  owner  may  be  engaged  in  tithing  other  fields 
or  farms  perhaps  at  the  extremity  of  the  parish.  Reasonable- 
ness of  notice  must  depend  on  distance  and  other  circumstances ; 
and  though  a  notice  for' a  time  when  the  com  is  not  ready  is 
void,  yet  the  variation  must  be  material,  and  not  merely  a  small 
<lelay,  which  will  occur  in  all  business.  (5)] 

JS.  6  G.  3.  Butter  and  Heathby,     An  action  upon  the  case  was  [Notice  of 
brought  against  the  defendant,  for  not  fetching  away  his  tithes  in  **^***"8 
a  reasonable  time,  {z)     The  declaration  states,  that  the  plaintiff  ^ 
set  out  the  tithes,  and   the   defendant  refused   to  fetch  them 
away.     At  the  trial  the  defendant's  counsel  insisted  on  a  custom 
in  the  parish,  that  notice  should  be  given  to  the  owner  of  the 
tithes  of  the  setting  them  out.     The  judge  who  tried  the  cause 
iield  the  custom  not  to  be  a  good  one ;  and  a  verdict  was  found 
for  the  plaintiff,  subject  to  the  opinion  of  the  court  of  king's 
bench,  upon  the  following  question,  viz.  whether  the  custom  be 
good  in  law  or  not.      A  motion  had  been  made  for  a  new  trial 
and  a  rule  to  shew  cause.     The  counsel  for  the  plaintiff  denied 
this  to  be  a  good  custom ;  because  it  was  only  setting  up  the 

(v)  \_Wihon  y,  Bp*  qf  Carlisle  t  Hob.  R.  107*  Shallcross  v.Jotolef 
I  SEast,  -R.261.]  Tentiant  v,  Stubbin,  in  Exchequer,  Af.  1795.  [3  Anstr. 
640.  Gtom.  1441.]  The  defendants  insisted  on  a  customary  mode  of 
tithing  wheaty  the  tithes  being  never  set  out  till  the  corn  was  about 
to  be  carried,  and  then  every  tenth  sheaf,  as  it  came  to  the  fork,  to 
be  thrown  aside  for  the  rector  :  notice  of  the  intention  to  carry  was  ' 
to  be  given  to  him,  and  he  might,  if  he  disliked  the  tenth  sheaf,  take 
the  eleventh  in  its  stead.  The  custom  was  held  bad ;  for  the  rector 
has  a  right  in  all  cases  to  see  the  tithes  set  out,  that  he  may  com- 
.pare  tbem  with  the  nine  parts.      « 

(9)  Boughton  v.  Wright^  Bunb.  R,  186.  Thomas  v.  ReeSf  Gxom.  796. 

(1)  Heale  v.  Sprat,  2  Inst.  649. 

(2)  Heliar  v.  Trist,  3  fVooiTs  D.  128. 

(3)  Filetvood  v.  Marsh,  1  Hagg.  Rep.  478. 

(4)  3  Anstr.  R.  640.  Gwm.  144L 

(5)  FUetoood  y>  Marsh, 
(z)  Vid.  infra,  9. 
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ecclesiastical  law  against  the  common  law  of  the  kingdom,  whidi 
camiot  be  done  by  custom  in  any  particular  district.  By  Mr. 
Justice  JVUmot :  By  the  common  law  no  notice  is  necessaiy .  By 
the  ecclesiastical  law  it  is  necessary.  The  question  therefore  is, 
Aether  the  ecclesiastical  law  can  be  introduced  under  the  no- 
tion of  such  a  custom. — This  was  agreed  to  be  the  question. — 
The  plaintiff's  counsel  objected,  that  this  custom  is  not  a  reason- 
able or  good  one ;  because  it  is  not  founded  upon  any  consider- 
ation. The  fiirmer  can  receive  no  benefit  by  giving  such  notice: 
on  the  contrary,  he  may  be  much  incommodea  by  being  bound 
down  to  set  them  out  at  the  particular  time  notified.  Indeed, 
notice  to  the  owner  of  the  tithes,  or  of  their  having  been  set 
out,  is  previously  necessary  to  the  bringing  an  action  for  not 
carrying  them  away ;  And  this  notice  was  given. — The  counsel 
for  me  defendant,  who  argued  in  support  of  the  rule  for  a  new 
trial,  admitted  that  the  common  law  doth  not  require  the  notice 
of  setting  them  out:  But  this  custom  does  require  it;  and 
they  insisted  that  it  is  a  good  custom.  The  consideration  of 
customs  cannot  be  enquil^  into :  However,  if  it  were  necessary 
to  do  so,  hones^  and  piety  are  sufficient  considerations  for  this 
r  534  1  <^ustom.  But  customs  must  be  presumed  to  have  sprung  from 
good  considerations.  This  custom  prevails  in  half  the  parishes 
m  the  west  of  England.  And  as  tithes  depend  in  a  great  measure 
upon  custom,  so  also  does  the  manner  of  settii^  them  out.  In  a 
cause  at  Nisi  Prius,  in  the  case  <^  one  Yarborough^  at  Lincoln 
assizes,  lord  chief  justice  WiUes  held  such  a  custom  to  be  good, 
and  said  he  wished  it  were  the  law  of  the  land. — After  having 
taken  time  to  consider  of  it,  lord  MansEeld  delivered  the  opinion 
of  the  court :  The  (Mily  question  is,  whether  this  be  a  reasonable 
custom  or  not  There  is  no  authority  that  comes  up  to  this 
pcHnt  but  one;  and  that  was  a  cause  on  the  midland  circuit 
before  lord  chief  justice  Willes,  who  thought  it  a  reasonable  cus- 
tom. I  think  so  too.  I  believe  the  doubt  about  it  arose  fi:^m  a 
jealousy  of  receiving  the  ecclesiastical  law  in  any  case  whatever, 
lest  the  clergy  should  introduce  it  by  degrees.  It  is  reasonable, 
as  promotive  of  justice,  imd  preventive  of  fi*aud.  Mr.  Dunning 
said,  as  of  his  own  knowledge,  that  there  were  such  customs  in 
the  west  of  England :  and  I  am  told  there  are  such  in  Lincoln- 
shire. We  are  all  clear,  that  it  is  a  good  custom.  It  is  for  the  pre- 
vention of  firaud,  and  for  the  convenience  of  the  parties.  There- 
fore the  rule  must  be  made  absolute  for  a  new  trial.  3  Burr, 
1891.  (6) 
Must  take  5.  The  care  of  the  tithes,  as  to  waste  or  spoiling,  after  severance, 
SI^^U     ^^^^  ^P^"  ^^  parson,  and  not  upon  the  owner  of  the  land.    For 


set  out. 


(6)  See  Spencer'a  case,  Noil's  R.  19.    Gale  v.  Etoer,  I  Com.  R.  2S. 
Anon.  2  Ventr.  48. 


it  seemeth  diat  the  parson,  is  at  his  peril  ta  take  notice  of  the 
tithes  being  set  out ;  and  so  it  hath  been  declared,  that  although 
the  parishioner  ought  dejure  to  reap  the  corn,  yet  he  is  not  bound 
to  guard  the  tithes  of  the  parson.     Gibs.  689. 

And  the  right  to  the  tithes  vests  in  the  parson  immediately  on 
severance,  so  that  if  he  execute  a  lease  of  them  on  a  day  sub' 
sequent  to  their  severance,  but  previous  to  their  being  carried 
away  by  the  land-holder,  the  lessee  cannot  maintain  an  action  for 
them. 

6.  Butafter  the  tithes  are  set  forth,  he  may  of  common  right  come    [  525  ] 
himself  or  his  servants,  and  spread  abroad,  dry,  and  stack  his  com,  May  sprwd 
hay,  or  the  like,  in  any  convenient  place  or  places  upon  the  ground  ^L^^  ^^ 
wbsre  the  same  grew,  till  it  be  sufficiently  weathered  and  fit  to  ground, 
be  carried  into  the  bam.     But  he  must  not  take  a  longer  time  for 
the  doing  thereof,  than  what  is  convenient  and  necessary ;  and 
what  shall  be  deemed  a  convenient  and  necessary  time,  the  law 
doth  not  nor  can  define ;  for  the  quantity  of  the  com  or  hay,  and 
the  weather,  in  this  case  are  to  be  considered ;  and  what  shall  in 
this,  and  all  other  cases  of  like  nature  be  said  to  be  a  reasonable 
and  convenient  time,  is  to  be  determined  by  the  jury,  if  the  point 
come  in  issue  triable  by  a  jury ;  but  if  it  come  to  be  determined 
upon  a  demurrer,  or  otner  matter  of  law,  the  judges  of  the  court 
where  the  cause  depends  are  to  i*esoIve  the  same.     JD^.  p,  2. 
€.  14.  Str.  245.  (8) 

?•  Audit  shall  be  lawful  quietly  to  take  and  carry  the  same  And  carry 
away.  And  [bjr  stat.  2  &  S  jBd  6.  c.  13.  §.  2.]  "  if  any  person  '^^^"^^7^ 
^^  carry  away  his  com  or  hay,  or  his  other  praedial  tithes,  before 
*^the  tithe  thereof  be  set  forth;  or  willingly  withdraw  his  tithes  of 
^  the  same,  or  of  such  other  things  whereof  praedial  tithes  ought 
**  to  be  paid ;  and  if  any  person  do  stop  or  let  the  parson,  vicar, 
**  proprietor,  owner,  or  other  their  deputies  or  farmers,  to  view, 
**  take,  and  carry  away  their  tithes  as  is  abovesaid ;  he  shall  for- 
•*  feit  double  value,  with  costs ;  to  be  recovered  in  the  ecclesias- 
'*  tical  court."   [According  to  the  ecclesiastical  laws.] 

And  he  may  carry  his  tithes  from  the  ground  where  they 
grew,  either  by  the  common  way,  or  any  such  way  as  the  owner 
of  the  land  useth  to  carry  away  his  nine  parts.  But  if  there  are 
more  ways  than  one,  and  the  question  is,  which  is  the  right  way; 
this  is  cognizable  in  the  temporal  court.     Deg,  p.  2.  c.  14 

[In  the  case  of  Cobb  v.  Selby,  it  was  held,  that  the  parson  is  not 
entitled  to  carry  his  tithes  home  by  every  road  which  the  farmer 
himself  uses  for  the  occupation  of  his  farm ;  but,  semblef  he  may 

(7)  And  see  fFelch  v.  Uphill,  I  B.  Sf  B.  Rep.  84.  3  B.  Moore,  R^ 
330.    JVi/burd  v.  Tuck,  1  Bos.  *  Pul.  458,  (7) 

(8)  Souih  V.  Jones,  i  Roll.  Ab.  643.   See  iv^a,  9. 
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not  carry- 
ing it  away. 


only  use  that  road  which  the  farmer  uses  for  the  occupation  of  the 
field  in  which  the  tithe  grows  (9)] 

And  if  the  owner  of  the  soil,  after  he  hath  duly  set  forth  his 
tithes,  will  stop  up  the  ways,  and  not  suffer  the  parson  to  carry 
away  his  tithes,  or  to  spread,  dry,  and  stack  them  upon  the  land ; 
this  is  no  good  setting  forth  of  his  tithes  without  fraud  within  the 
statute :  but  the  parson  may  have  an  action  upon  the  said  statute, 
and  may  recover  the  treble  value ;  or  may  have  an  action  upon 
the  case  for  such  disturbance,  as  it  seemeth ;  or  he  may,  if  he 
will,  break  open  the  gate  or  fence  which  hinders  him,  and  carry 
away  his  tithes.     Deg.p,  2.  c.  14.  (1) 

8.  But  in  this  he  must  be  cautious  that  he  commit  no  riot, 
nor  break  any  gate,  rails,  lock,  or  hedges,  more  than  necessarily 
he  must  for  his  passage.     Deg.p.  2.  c»  14.  (2) 

And  when  he  comes  with  his  carts,  teams,  or  other  carriages, 
to  carry  away  his  tithes ;  he  must  not  suffer  his  horses  or  oxen  to 
to  eat  and  depasture  the  grass  growing  in  the  grounds  where  the 
tithes  arise,  much  less  the  corn  there  growing  or  cut :  but  if 
his  cattle  (as  cannot  be  avoided)  do  in  their  passage  against  the 
will  of  the  drivers,  here  and  there  snatch  some  of  the  grass,  this 
is  excusable.     Deg.p,  2.  r.  14. 

9.  It  seems,  that  if  tithes  set  forth  remain  too  long  upon  the 
land,  the  owner  of  the  soil  may  take  them  damage  feasant  (3) ; 


(9)  2  Neto.  R,  469.  6  Esp.  C.  N.  P.  103.  Again,  he  may  not  pass 
through  a  private  road  on  another's  land,  though  that  may  be  nearest 
for  conveying  his  tithes.  If  lands  formerly  in  one  occupation  be- 
come occupied  by  several,  the  right  to  use  what  was  the  road  before 
there  was  a  separation  will  not  necessarily  continue  after  it ;  for  the 
tithe  owner  can  only  use  for  each  occupier*s  tithe  the  road  the  occu- 
pier uses.  Bosworth  v.  Limbirchy  Gxvm,  1 109.  In  collecting  tithes  he 
need  not  urload  his  waggon  before  driving  it  on  the  ground  of  each 
parishioner.  Lake  v.  Bruton,  Gvom,  775. 

(1)  A  rector  is  not  "  let  or  stopped"  within  2&  3£</.6.  c,  13.  §2. 
in  carrying  away  his  tithes  by  the  parishioner's  stopping  up  an  old 
gateway,  ror  his  own  convenience,  before  the  tithes  were  set  out,  and 
opening  another,  by  which  he  carried  away  his  crops ;  nor  by  re- 
sistance to  his  pulling  down  the  fence  in  asserting  a  right  to  the  old 
way ;  no  vexatious  intention  being  proved.  Bumell  v.Jenkins^  2  PhUl. 
Rep.  391.  Degge^  p.  2.  c.  14.  Where  there  is  a  private  road  through  a 
farm  used  by  tne  owner  for  agricultural  and  other  purposes,  the  parson 
may  use  it  for  carrying  away  his  tithe,  though  there  is  a  public 
road,  nearly  equally  convenient,  and  the  farmer  does  not  on  that 
particular  occasion  use  the  private  road  himself.  Cobb,  clerk,  v.  Selbtf, 
6  Esp.  N.  P.  C.  103.  Macdonald  C.  B.  Maidstone^  1806. 

(2)  Hampton  v.  Courtney,  1  Bulst.  R.  108. 

(3)  Doubted  by  fVoodn.  in  Baker  v.  Leather  Wigh^ur.  RAIS, ; 
and  see  Godolph.  /2. 362. 


but  then,  if  he  be  «ued  fpr  them,  in  order  to  justify/  he 
must  set  forth  how  long  they  had  remained  before  he  took 
them ;  and  when  they  shall  be  said  to  remain  too  long  is 
triable  by  the  jury.  fVats,  c.  54.  [And  see  Mountford  v.  Sidlej/j 
3  BulsL  R.  3S6.  Gwm.  424.] 

Or  an  action  upon  the  case  will  lie  against  the  parson  for  his  [Action  on 
negligence  in  this  behalf:  but  no  action  in  such  case  will  lie,  **-^t|^ 
unless  the  parishioner  hath  duly  set  forth  his  tithes,  and  hath  also  parson.] 
given  notice  to  the  parson  that  they  are  so  set  forth.     Deg^p.2. 
c.  J  4.     Z/.  Raym,  187.  («) 

But  the  occupier  of  the  ground  cannot  put  in  his  cattle  and  de- 
stroy the  com  or  other  tithe :  for  that  is  to  makeh  imself  a  judge 
what  shall  be  deemed  a  convenient  time  for  taking  it  away ;  [and 
to  permit  this  to  be  done  might  be  a  much  greater  loss  to  the 
tithe  owner  than  the  occupier  might  sustain  by  the  continue 
ance  of  the  tithe  on  the  land.]  But  the  court  and  jury,  upon 
an  action  brought,  are  to  determine  of  the  reasonableness  of  the  ' 
time,  and  of  the  recompence  to  be  made  for  the  injury  sus^ 
tained.  L,  Raym,  189.(6) 

VII.  Tithes  how  to  be  recovered. 

1.  That  tithes  may  not  be  lost  to  the  successors,  it  is  in-  Incumbent 
joined   by  a  constitution   of  archbishop  Winchelsea^    that   the  ^,^J^ 
rectors  and  vicars  of  churches,  who,  respecting  the  fear  or  favour 
of  men  more  than  the  fear  of  God,  shall  not  demand  their  tithes 
with  effect,  shall  be  suspended  until  they  pay  half  a  mark  oF 
silver  to  the  archdeacon  for  their  disobedience.     Lind,  191. 

(a)  [Shapcott  v.  Mudford ;  and  see  Butter  v.  Heathby^  SBurr.  R. 
1892.  supra f  4.  Com.  Dig.  tit.  Dismes  (L  3.)  Chase  v.  Jrare,  Rol.  Ab^ 
643.  pL  30.  Style^  242.  Anon.  Ventr.  48. ;  but  he  need  not  aUege  such 
notice :  and  see]  3  Burr.  1892.  supra,  4.  For  the  grounds  of  this  ac- 
tion, see  Wiseman  v.  Denham,  2  Roll*  Rep.  328.  [Due  notices  having 
been  given  to  the  parson  of  the  setting  out  the  tithes  of  fruit  and 
vegetables  in  a  garden,  which  were  accordingly  set  out  on  the  day 
specified,  but  were  not  removed  at  the  distance  of  a  month  after- 
wards, when  they  had  become  rotten ;  a  notice  then  given  by  the 
owner,  to  remove  the  tithed  fruits  and  vegetables  within  two  days,  or 
that  an  action  would  be  commenced  against  the  parson,  is  sufficient  < 
notice  of  their  having  been  set  out,  whereon  to  found  an  action  if 
they  are  not  removed :  —  And  due  notices  having  been  given  of 
setting  out  tithes  of  garden  vegetables  and  field  barley,  on  certain 
days  between  11th  and  16th  Sept.  a  general  notice  on  the  17th  to 
the  parson  to  take  away  all  the  tithes  o/^ (plaintiff's)  lands  within  two 
days,  is  sufficient  whereon  to  found  the  lil^e  action.  Kemp  v.  Filexvood, 
11  East.  R,  S58.^ 

(b)  WiUiams  v.  Ladner\  8  Term  Rep.  72.  ]iGale  v.  JStver,  1  Coni.  R. 
23.  12Aforf.ll7.] 

VOL.  III.  N  N 
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Who  to  U       2.  The  gebenl  rule  is,  that  the  owner  of  the  nine  parU 
"'^  k  to  be  sued  for  die  tenth.     But  this  rule  admits  of  divers 

exceptions:  As, 
[  527  3        F^ty  If  a  parishioner  let  his  ground  of  herbage,  it  is  said, 
that  the  parson  may  sue  either  the  owner  of  the  ground'  or  the 
owner  of  the  cattle,  at  his  election,  for  the  tithe^   if  the  custom 
be  not  against  it.     God.  41S. 

Bat  in  tlie  case  of  Fisher  and  Lemen^  where  catde  were  de- 
pastured occasionally  in  another  man's  ground,  it  was  agreed 
Dy  the  whole  court  of  exchequer,  that  the  owner  of  the  land, 
and  not  the  owner  of  the  catde,  was  to  pay  the  tithes :  And 
baron  Page  said,  that  as  to  what  had  been  said,  that  the  de- 
mand might  be  either  against  occupier  or  agister,  that  Could  not 
be ;  for  me  same  duty  could  not  arise  in  two  difibrent  persons  at 
the  same  time.     Viner^  Dismes,  JL  a.  [See  ante,  475.] 

So,  if  hay  be  put  into  ricks  on  the  ground,  and  after  sold ; 
the  buyer  cannot  be  sued  for  the  ddie,  but  the  seller  may,  in 
ease  mt  dthe  diereof  was  not  paid  before.     God.  412. 

But  if  one  sells  underwood  standing,  or  corn  or  grass  on  the 
ground;  the  buyer,  and  not  the  seUer,  shall  pay  the  tithes. 
Boh.  158. 

But  if  any  part  thereof  be  cut  before  the  sale,  the  seller  must 
answer  the  dthe  diereof.     Boh.  1 59. 

So  where  one  sells  sheep,  whereof  the  parson  is  to  have  a  rate 
ddie ;  die  seller,  and  not  die  buyer,  must  pay  die  dthe  for  them. 
Boh.l5S. 

So  if  one  that  is  owner  of  a  coppice  of  wood  do  cut  it  down 
and  sell  it  altogether;  in  this  case  the  seller,  and  not  the  buyer, 
must  answer  for  the  tithes.    Boh.  159. 

If  catde  or  odier  goods  ddiable  be  pawned  or  pieced,  it  is 
said^  that  he  to  whom  they  are  pledged  must  pay  dthe  of  them. 
Boh.  159. 

But  if  a  man  deliver  catde  or  goods  to  one,  to  be  re-delivered 
to  him ;  he  himself,  and  not  the  person  to  whom  they  are  de- 
livered, must  pay  dthe  for  diem.     Boh.  159. 

If  a  parishioner  die  before  he  pay  his  dthes ;  his  executor,  if 
he  hatn  assets,  must  pay  them.    Boh.  159. 
To  whom         S.  By  the  2  &  3  Ed.  6.  c.  13.     Every  person  who  shall  have 
to  be  paid,   miy  beasts  or  other  cattle  tithable,  going,  feeding,  nor  depasturing 
^]^  ^    in  any  waste  or  conttnon  ground,  hereof  the  parish  is  not  cer- 
not  known,  tainly  known,  Jtinil  pay  tithes  for  the  inct^ease  of  the  said  catde 
so  going  in  the  said  waste  or  common,  to  the  parson,  vicar,  pro- 
prietor, portionary,  owner,  or  odier  their  farmers  or  deputies,  of 
the  parmi,  hamlet,  town,  or  other  place,  where  die  owner  of  the 
said  catde  inhabitedi  or  dwelleth.    §  S. 
[  528  ]       ^«  Iti  die  Suon  tnnea,  tithes  were  necpverable  in  die^  comity 
AndmUj    court,  where  the  bishop  or  his  deputy,  and  the  sheriii^  di4  fiit  as 


co-ordinate  judges,  there  Wmg  at  that  time  no  separate  court  of  recoverable 
ordinary  ecclesiastical  jurisdiction*     2  Inst.  661 .  county 

5.  By  a  constitution  of  archbishop  Winckelsea:   Forasmuch  court, 
as  many  are  found,  who  are  not  willing  freely  to  pay  their  tithes;  Recover- 
we  do  ordain,  that  the  parishioners  be  admonished  once,  twice,  gpi^t^a?* 
and  thrice  to  pay  their  tithes  to  God  and  the  church.     And  if  court;  by 
they  do  not  amend,  they  shall  first  be  suspended  fi"om  the  en-  the  canon 
trance  of  the  church,  and  so  at  last  be  compelled  to  pay  their  dj^era"*^^^ 
tithes  by  censures  ecclesiastical,  if  it  shall  be  necessary.     And  if  tutes.  [See 
they  shall  desire  a  relaxation  or  absolution  of  the  said  suspen-  3I«ti!cai)ir, 
sion,  they  shall  be  remitted  to  the  ordinary  of  the  place  to  be  JS^e^^** 
absolved  and  punished  in  due  manner.     Lindw,  191. 

By  the  statute  of  drcumspecte  agatis^  IS  Ed,  1.  ^.  4.  The  king 
to  his  judges  sendeth  greeting:  Use  yourselves  circumspectly  in 
all  matters  concerning  the  clergy,  not  punishing  them  if  they 
bold  plea  in  court  christian,  in  the  case  where  a  parson  doth 
demand  of  his  parishioners  oblation  or  tithes  due  and  accustomed: 
In  which  case,  the  spiritual  judge  shall  have  power  to  take 
knowledge,  notwithstanding  the  king's  prohibition. 

Dtie  and  accustomed']  Debitas  vel  consuetas :  By  this  act,  lord 
Coke  says,  modus  decimandi  and  real  composition  are  established 
[perhaps  he  had  better  have  said,  distinguished;  for  both  of 
them  were  established  long  enough  before  this  act] :  for  hereby 
tithes  are  divided  into  two  parts,  viz,  tithes  due^  which  is  the 
tenth  part ;  and  tithes  a>ccustomed^  which  is  a  duty  personal,  due 
by  custom  and  usage  to  the  parson  in  satisfaction  of  tithes,  as  a 
yearly  sum  of  money  or  other  duty.  And  these  are  here  called 
tithes  accustomed;  and  for  this  modus  decimandi  the  parson  may 
sue  in  court  christian,  and  is  warranted  by  this  act     ^  Inst.  490. 

By  the  statute  of  articuli  cleri,  9  Ed,  2.  st.l.  c.l.  Whereas 
laymen  do  purchase  prohibitions  g^ierally  upon  titlies,  obven- 
tions,  oblaticms,  mortuaries ;  the  king  doth  answer  to  this  article^ 
that  in  tithes,  oblations,  oboentions,  mortuaries,  (when  they  are 
propounded  under  these  names,)  the  king's  prohibition  shall 
hold  no  {^ce,  although  for  the  long  withholding  of  the  same  the 
money  may  be  esteemed  at  a  sum  certain.  But  if  a  clerk  or  a 
religious  man  do  sell  his  tithes,  being  gathered  in  his  barn,  or 
otherwise,  to  any  man  for  money,  it  tne  money  be  demanded 
before  a  spiritual  judge,  the  king's  prohibition  shall  lie;  for  by 
the  sale,  the  spiritual  goods  are  made  temporal,  and  the  tithes  [  529  ] 
turned  into  chattels. 

By  the  18  Ed,  3.  st.S.  c.7.  Whereas  wits  of  scire  facias  have 
been  granted  to  warn  prelates,  religious,  and  other  clerks,  to 
answer  dismes  in  our  chancery,  and  to  shew  if  they  have  any 
thing,  or  can  any  thing  say,  wherefore  such  dismes  ought  not  to 
be  restored  to  the  said  demandants,  and  to  answer  as  well  to  us 
as  to  the  party  such  dismes ;  such  writs  from  henceforth  shall 
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i).ot  be  granted,  and  the  process  banging  upon  such  writs  shall 
be  annulled  and  repealed,  «nd  the  parties  dismissed  from  the 
,   secular  judges  of  such  manner  of  pleas. 

Writs  o/*  scire  facias]  This  is  a  writ,  where  one  hath  recovered 
debts  or  damages  in  the  king's  courts,  and  sueth  not  for  execu- 
tion within  a  year  and  a  day;  after  which  he  shall  have  this 
writ,  to  warn  the  party ;  who  <x)ming  not  or  saying  nothing  to  stay 
execution,  a  writ  ot^fieri facias  goes,  commanding  the  sheriflF  to 
levy  the  debts  or  damages  of  his  goods.     Terrns  of  the  Law, 

To  watm  prelates,  religiousj  and  other  clerks']  This  sctj'ejacias 
was  not  brought  against  the  possessors  of  the  land  for  subtraction 
of  tithes,  but  against  the  prelates  or  other  clerks  which  took 
the  tithes  after  they  were  severed.  Ccxmnissions  out  of  the 
chancery  were  directed  to  certain  persons,  giving  them  authority 
to  inquire,  whether  such  a  spiritual  person  ought  to  have  tithes 
of  such  lands ;  whereupon  inquisitions  were  taken  and  returned : 
and  if  it  were  found  for  the  spiritual  person,  upon  this  record 
he  might  have  a  sci7'e  Jacias  against  any  prelate,  religious,  or 
other  clerk  that  took  them  after  severance.     2  Inst.  640. 

By  the  i  Mic,  2.  c,  1 3.  The  prelates  and  clergy  of  this  realm 
do  gready  complain  them,  for  that  the  people  of  holy  church, 
pursuing  in  the  spiritual  court  for  their  tithes,  and  their  other 
things  which  of  right  ought  and  of  old  times  were  wont  to  per- 
tain to  the  same  spiritual  court;  and  that  the  judges  of  holy 
church,  having  cognizance  in  such  causes,  and  other  persons 
thereof  meddling  according  to  the  law,  be  maliciously  aind  un- 
duly for  this  cause  indicted,  imprisoned,  and  by  secular  power 
horribly  oppressed,  and  also  inforced  with  violence  by  oaths  and 
grievous  obligations,  and  many  other  means  unduly  compelled  to 
desist  and  cease  utterly  of  the  things  aforesaid,  against  the  liber- 
ties and  franchises  of  holy  church:  Wherefore  it  is  assented, 
that  all  such  obligations  made  or  to  be  made  by  duress  or  violence 
shall  be  of  no  value.  And  as  to  those  that  by  malice  do  procure 
such  indictments,  and  to  be  the  same  indictors,  after  the  same 
indictees  be  so  acquit;  such  procurers  shall  suffer  a  year's  im- 
[  530  ]  prisonment,  and  restore  to  the  parties  their  damages,  and  shall 
nevertheless  make  a  grievous  fine  unto  the  king.  And  the  justices 
of  assize,  or  other  justices,  before  whom  such  indictees  shall  be 
acquit,  shall  have  power  to  inquire  of  such  procurers  and  in- 
dictors, and  duly  to  punish  them  according  to  their  desert. 

By  the  1  Ric,^,  c.l4.  At  what  time  that  any  person  of  the 
holy  church  be  drawn  in  plea  in  the  secular  court,  for  his  own 
tithes  taken  by  the  name  of  goods  taken  away ;  and  he  which  is 
so  drawn  in  plea  maketh  an  exception,  or  allegeth  that  the 
substance  and  suit  of  the  business  is  only  upon  tithes  due  of 
right  and  of  possession  to  his  church  or  other  his  benefice:  in 


such  case  the  general  averment  shall  not  be  taken,  without  shew- 
ing specially  how  the  same  was  his  lay  chattel. 

By  the  statute  27 H,  8.  c.20.  When  by  the  noise  of  the  dissol 
lution  of  monasteries  in  this  parliament,  laymen  took  occasion 
upon  trifling  pretences  to  withdraw  their  tithes,  it  was  enacted 
as  folio weth  :  Forasmuch  as  divers  evil-disposei  persons,  inha- 
bited in  sundry  counties,  cities,  towns,  and  places  of  this  realm, 
having  no  respect  to  their  duties  to  Almighty  God,  but  against 
right  and  good  conscience  having  attempted  to  subtract  and 
withhold  in  some  places  the  whole,  and  in  some  places  great 
part  of  their  tithes  and  oblations^  as  well  personal  as  prcedial^  due 
unto  God  and  holy  church ;  and  pursuing  such  their  detestable 
enormities  and  injuries,  have  attempted  in  late  time  past  to  dis- 
obey and  contemn  the  process,  laws,  and  decrees  of  the  eccle- 
siastical courts  of  this  realm,  in  more  temerarious  and  large  manner 
than  before  this  time  hath  been  seen  :  for  reformation  of  which 
said  injuries,  and  for  unity  and  peace  to  be  preserved  amongst 
the  king's  subjects  of  this  realm,  our  sovereign  lord  the  king, 
being  supreme  head  on  earth  (under  God)  of  nie  church  of  Eng- 
land, willing  the  spiritual  rights  and  duties  of  that  church  to  be 
preserved,  continued,  and  maintained,  hath  ordained  and  enacted 
by  authority  of  this  present  parliament.  That  every  of  his  sub- 
jects of  this  realm,  according  to  the  ecclesiastical  laws  ond 
ordinances  of  his  church  of  England,  and  after  the  laudable  uses 
and  customs  of  the  parish  or  other  place  where  he  dwelleth  or 
occupieth,  shall  yield  and  pay  his  tithes  and  qffhings^  and  othei^ 
duties  (fholy  church  ;  and  that  for  such  subtractions  of  any  the 
said  tithes  and  offerings,  or  other  duties,  the  parson,  vicar,  curate, 
or  other  party  in  that  behalf  grieved,  may  by  due  process  of  the 
king's  ecclesiastical  laws  of  the  church  of  England,  convent  the 
person  offending,  before  his  ordinary  or  other  competent  judge 
of  this  realm,  having  authority  to  hear  and  determine  the  rignt 
of  tithes,  as  also  to  compel  the  same  person  offending  to  do  and 
yield  his  duty  in  that  behalf:  And  in  case  the  ordinary  of  the 
diocese  or  his  commissary,  or  the  archdeacon  or  his  official,  cr 
any  other  competent  judge  aforesaid,  for  any  contempt,  contu-  [  531  ] 
macy,  disobedience,  or  other  misdemeanor  of  the  party  defend- 
ant, shall  make  information  and  request  to  any  of  the  king's 
most  honourable  council,  or  to  the  justices  of  the  peace  of  the 
shire  where  such  offender  dwelleth,  to  assist  and  aid  the  same 
ordinary,  commissary,  archdeacon,  official,  or  judge,  to  order  or 
reform  apy  such  person  in  any  cause  before  rdiearsed;  that 
then  he  of  the  king's  said  honourable  council,  or  such  two  jus- 
tices of  the  peace  (whereof  one  to  be  of  the  quorum),  to* whom 
such  information  or  request  shall  be  made,  shall  have  pawet^  to 
attach  or  cause  to  be  attached,  the  person  against  whom  such 
information  or  request  shall  be  made,  and  to  commit  him  to 
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ward,  there  to  remain  without  bail  or  maiiiprize  until  he  shall 
have  found  sufficient  surety,  to  be  bound  by  recognizance  or 
otherwise  before  the  king's  said  counsellor  or  justice  of  the  peace, 
or  any  other  like  counsellor  or  justice  of  the  peace,  to  the  use  of 
our  said  lord  the  king,  to  give  due  obedience  to  the  process,  pro- 
ceedings, decrees,  and  sentences  of  the  ecclesiastical  court  of  this 
realm  wherein  such  suit  or  matter  for  the  premises  shall  depend 
or  be ;  and  that  every  of  the  king's  said  counsellors,  or  two 
justices  of  the  peace,  whereof  the  one  to  be  of  the  quorum,  as  is 
aforesaid,  shall  have  power  to  take  and  record  such  recogniz- 
ances and  obligations.     §  1. 

Provided,  that  this  Ishall  not  extend  to  any  inhabitant  of  the 
city  of  Landofiy  concerning  any  tithe,  offering,  or  other  ecclesias- 
tical duty,  grown  and  due  to  be  paid  within  the  said  city;  bt> 
cause  there  is  another  order  made  for  the  payment  of  tithes  and 
other  duties  within  the  said  city.    $  2. 

Provided  also,  that  all  persons  being  parties  to  any  such 
suit,  may  have  their  lawful  action,  demand,  or  prosecution,  ap- 
peals, prohibitions,  and  all  other  their  lawful  defences  and  remedies 
in  every  such  suit,  according  to  the  said  ecclesiastical  laws,  and 
laws  and  statutes  of  this  realm,  in  as  ample  manner  as  they 
might  have  had  if  this  act  had  not  been  maae.    $  3. 

Shall  have  power  to  attach']  In  the  case  of  King  v.  Sanchel,  H. 
9  W,y  when  several  quakers  had  been  committed  upon  this  statute, 
it  was  alleged,  that  the  jurisdiction  of  the  spiritual  court  was  taken 
away  by  the  act  of  parliament  which  gives  the  parson  a  remedy 
to  recover  such  tithes  by  distress,  by  warrant  of  a  justice  of  the 
peace :  But  by  the  court.  The  said  act  seems  only  to  be  an 
accumulative  remedy,  and  not  to  repeal  the  former  act  of  the 
27  H.  8.  L.  Raym.  323.  (c) 
[  532  ]  By  the  32  H.  8.  c.  7.  (which  was  also  made  upon  occasion  of 
the  dissolution  of  monasteries,  and  which  was  chiefly  intended  to 
enable  laymen,  that  by  the  dissolution  had  estates  or  interests  in 
parsonages,  or  vicarages  impropriate,  or  otherwise  in  tithes,  to 
sue  for  subtraction  of  tithes  in  the  ecclesiastical  court,)  it  is 
enacted  as  foUoweth :  Where  divers  persons  inhabiting  in  sun- 
dry counties  and  places  of  this  realm,  not  regarding  their  duties 
to  Almighty  God  and  to  the  king  our  sovereign  lord,  but  in  few 
years  past  more  contemptuously  and  commonly  presuming  to  oi- 
fend  and  infringe  the  good  and  wholesome  laws  of  this  resSm  and 
gracious  commandments  of  our  sovereign  lord,  than  in  times  past 

(c)  See  also  Rex  v.  Otoen,  4  Burr.  2095.  [In  which  case  the  method 
of  ptqceeding  for  subtraction  of  tithes  is  discussed  both  at  bar  and 
bench.  A  commitment  under  27  Hen.S.  c.  20.  for  a  contempt  in  a 
suit  in  the  spiritual  court  for  ecclesiastical  dues,  must  specify  the  kind 
of  dues  for  which  the  party  was  sued.  The  King  v.  Sanchel,  1  Ld. 
Raynu  323.] 


hath  been  seen  or  known,  have  not  letted  to  sul^ract  and  with- 
draw the  lawfid  and  accustomed  tithes  (^com^  hay^  pasturages^  and 
other  sort  of  tithes  and  oblaiions^  commonly  due  to  the  atxmers^  pr^ 
prietaries,  and  possessors  of  the  parsonages,  vicarages,  and  otiere^ 
desiastical places  mthin  this^  realm:  being  the  more  encouraged 
thereto,  for  that  divers  of  the  king's  subjects,  being  lay  p^- 
sons,  having  parsonages,  vicarages,  and  tithes  to  them,  and  tneir 
heirs,  or  to  die  heirs  of  their  bodies,  or  for  term  of  life  or  years, 
cannot  by  the  order  and  course  of  the  ecclesiastical  laws  of  this 
realm  sue  in  any  ecclesiastical  court  for  the  wrongful  withholding 
and  detaining  of  the  said  tithes  or  other  duties,  nor  can  by  Uie 
order  of  the  common  laws  of  this  realm  have  any  due  remedy 
against  any  person,  his  heirs,  or  asAsigns,  that  wrongfully  detaineth 
(Mr  withholdeth  the  same :  by  occasion  whereof  much  controversy^ 
suit,  and  variance  is  like  to  ensue  ampng  the  king's  subjects,  to  the 
great  damage  and  decay  of  many  of  them,  if  convenient  and 
speedy  remedy  be  not  provided :  It  is  therefore  enacted,  that  t(ll 
persons  of  this  realm,  of*mhat  estate,  degree  or  condition  soever  (4) 
they  be,  shall  fully,  truly,  and  effectually  divide,  set  out,  yield, 
or  pay,  (dl  and  singular  tithes  and  offerings  qfixresaid,  according  to 
the  lawful  customs  and  usages  of  parishes  and  places  whence 
such  tithes  or  duties  shall  arise  or  become  due;  and  if  any  per- 
son, of  his  un0)dly  and  perverse  will,  shall  detain  and  withhold 
any  of  the  said  tithes  or  offerings,  or  any  part  thereof,  then  the 
person  or  persons,  being  ecclesiastical  or  lay  (4),  having  cause  to 
demand  the  said  tithes  or  offerings,  being  thereby  wronged  or 
grieved  shall  and  may  convent  the  person  so  oifending  before  , 

the  ordinary,  his  commissary,  or  other  competairt  minister  or 
lawful  judge  of  the  place  where  such  wrong  shall  be  done,  accord'- 
ing  to  the  ecclesiastical  laws ;  and  in  every  such  cause  or  matter 
of  suit,  the  same  ordinary  or  other  judge,  having  the  parties  or 
their  lawful  procm*ators  before  him,  shall  proceed  to  the  examin- 
ation, hearing,  and  determinaticm  of  every  such  cause  or  matter, 
(H'dinarily  or  summarily,  according  to  the  course  and  process  of 
the  said  ecclefiastical  laws,  and  thereupon  give  sentence  accord-  [  553  } 
in^y.    §  1,  2. 

And  if  any  of  the  parties  shall  appeal  from  the  sentence,  order, 
and  definitive  judgment  of  the  said  ordmary  or  other  competent 
judge  as  afwesaid ;  then  the  samew  judge  shall,  upon  such  appel- 
lation made,  adjudge  to  the  other  party  the  reasonable  costs  of 
Im  suit  thereinbefore  expended;    and  shall  compel  the  same 

(4)  For  at  common  law,  and  before  this  statute  laymen  cou]4  not 
have  been  possessed  of  or  sued  for  tithes.  Ridley  v.  Storey,  Dan*  A. 
10.  Thus  the  tithes  of  a  rectory  cannot  descend  by  the  custom  of 
gavelkind,  though  the  lands  thereof  may.  Doe  d.  Lushington  v* 
Bp.  ofUand^avd  others^  1  New.  R.  491—508. 
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party  apelliint  to  satisfy  and  pay  the  same  costs  so  adjudged,  by 
compulsory  process  and  censures  of  the  said  laws  ecclesiastical, 
taking  surety  of  the  other  party  io  whom  sach  costs  shall  be  ad- 
judged and  paid,  to  restore  the  same  costs  to  the  party  appellant, 
if  afterwards  the  principal  cause  of  that  suit  of  appeal  shall  be 
adjudged  against  the  same  party  to  whom  the  same  costs  shall  be 
yielded ;  and  so  every  ordinary  or  other  competent  judge  eccle- 
siastical shall  adjudge  costs  to  the  other  party,  upon  every  appeal 
to  be  made  in  any  suit  or  cause  of  subtraction  or  detention  of  any 
tithes  or  ofierings,  or  in  any  other  suit  to  be  made  concerning  the 
duty  of  such  tithes  or  offerings.     §  S. 

And  if  any  person,  after  such  sentence  definitive  given  against 
him,  shall  obstinately  and  wilfully  reftise  to  pay  his  tithes  or 
duties,  or  such  sums  of  money  so  adjudged,  wherein  he  shall  be 
condemned  for  the  same ;  it  shall  be  lawful  for  two  justices  of 
the  peace  for  the  same  shire,  whereof  one  to  be  of  the  quorum, 
upon  information,  certificate,  or  complaint  to  them  made  in  writing 
by  the  said  ecclesiastical  judge  that  gave  the  same  sentence,  to 
cause  the  same  party .  so  refusing  to  be  attached  and  committed 
to  the  next  gaol,  and  there  to  remain  without  bail  or  mainprize, 
till  he  shall  have  found  sufiicient  sureties,  to  be  bound  by  recog- 
nizance or  otherwise,  before  the  same  justices,  to  the  use  of  our 
lord  the  king,  to  perform  the  said  definitive  sentence  and  judg- 
ment;    $•  4. 

Provided,  that  no  person  shall  be  sued  or  otherwise  compelled 
to  pay  any  tithes,  for  any  manors,  lands,  tenements,  or  other  he- 
reditaments, which  by  the  laws  or  statutes  of  this  realm  are  dis- 
charged or  not  chargeable  with  the  payment  of  any  such  tithes. 
§5. 

Provided  also,  that  this  shall  not  in  any  wise  bind  the  inhabit- 
ants of  the  city  of  London  and  suburbs  of  the  same,  to  pay  their 
tithes  and  offerings  within  the  same  city  and  suburbs,  otherwise 
than  they  ought  to  have  done  before.     §  6. 

And  in  all  cases  where  any  person  shall  have  any  estate  of  in- 
heritance, freehold,  term,  right,  or  interest,  in  any  parsonage, 
vicarage,  portion,  pension,  times,  oblations,  or' other  ecclesiastical 
v[  5S4  ]  or  spiritual  profit,  which  shall  be  made  temporal  or  admitted  to 
be  in  temporal  hands  and  lay  uses  and  profits  by  the  laws  or 
statutes  of  this  realm,  shall  be  disseised,  deforced,  wronged,  or 
otherwise  kept  or  put  fi*om  their  lawful  inheritance,  estate,  seisin, 
.  possession,  occupation,  term,  right,  or  interest  therein,  by  any 
other  person  claiming  to  have  interest  in  or  title  to  the  same ; 
the  person  so  disseised,  deforced,  or  wrongfully  kept  or  put  out, 
his  heirs,  his  wife,  and  such  other  to  whom  such  injury  and 
wrong  shall  be  done,  may  have  their  remedy  in  the  king's  tem- 
poral courts,  or  other  temporal  courts,  as  the  case  shall  require, 
for  the  recovery  or  obtaining  of  the  same,,  by  writs  original  ofpra- 
cipe  quod  reddat,  assize  of  novel  disseisin^  mart  d^ ancestor^  quod  ei 


deforceatj  writs  df  dower,  or  other  writs  original,  as  the  case  shall 
require,  to  be  devised  and  granted  in  the  king's  court  of  chancery, 
in  like  manner  and  form  as  they  might  have  had  for  lands,  tene- 
ments, or  other  hereditaments  in  such  manner  to  be  demanded : 
and  writs  of  covenant  and  other  writs  for  fines  to  be  levied,  and 
all  other  assurances  to  be  had  of  the  same,  shall  be  granted  in 
the  said  chancery,  according  as  hath  been  used  for  fines  to  be 
levied  and  assurance  to  be  had  of  lands,  tenements,  or  other 
hereditaments.  Provided,  that  this  shall  not  give  any  remedy, 
cause  of  action,  or  suit,  in  the  courts  temporal,  against  any  per- 
son who  shall  refuse  to  set  out  his  tithes,  or  shall  withhold  or 
refuse  to  pay  his  tithes  or  offerings ;  but  that  in  all  such  cases 
the  party,  being  ecclesiastical  or  lay,  having  cause  to  demand 
or  have  the  said  tithes  or  offerings,  and  thereby  wronged  or 
grieved,  shall  have  his  remedy  for  the  same  in  the  spiritual 
courts,  according  to  the  ordinance  in  the  first  part  of  this  act 
mentioned,  and  not  otherwise.  ^  7,  8. 

is.  By  the  2  4-  3  Ed.  6.  c.  13.  the  aforesaid  acts  of  the  27  H.  8.  Recovery 
c.  20.  and  the  32  H.  8.  c.  7.  shall  stand  in  full  force:  And  more-  ^alSi^'lIf^,, 
over,  it  is  further  enacted  as  followeth ;  viz.  All  persons  shall  temporal 
truly  and  justly,  without  fraud  w  guile,  divide,  set  out,  yield,  courts  by 
and  pay  all  manner  oHheprccdial  tithes,  in  their  proper  kind  as  ^®  ^*^ 
they  rise  and  happen,  in  such  manner  and  form  as  hath  been  of 
right  yielded  and  paid  within  forty  years  next  before  the  making 
of  this  act,  or  of  right  or  custom  ought  to  have  been  paid;  and  no 
person  shall  take  or  carry  away  any  such  or  like  tithes,  which 
have  been  yielded  or  paid  within  the  said  forty  years,  or  of  right 
ought  to  have  been  paid  in  the  place  or  places  tithable  of  the 
same,  before  he  hath  justly  divided  or  set  forth  for  the  tithe 
thereof  the  tenth  part  of  the  same,  or  otherwise  agreed  for  the 
same  tithes  with  the  parson,  vicar,  or  other  cnxmer,  proprietary,  or 
farmer  of  the  same  tithes  ;  under  the  pain  of  forfeiture  of  treble 
value  of  the  tithes  so  taken  or  carried  away.    §  1. 

Truly  and  justly,  without  fraud  or  guile}  In  the  case  of  Heale  [  535  ] 
and  Sprat,  T.  44  Eliz.  In  a  prohibition  ;  the  case  was,  Heale 
did  set  out  his  praedial  tithes,  and  divided  them  justly  from  the 
nine  parts,  and  soon  after  carried  the  same  away.  Sprat  sued 
for  a  subtraction  of  the  same  in  the  ecclesiastical  coui*t«  Heale 
pleaded  that  he  had  set  them  out,  as  above.  Whereunto  Sprat 
said,  that  presently  after  his  setting  out,  he  carried  the  same 
away,  to  the  defrauding  of  the  statute.  And  it  was  adjudged, 
that  this  was  fraud  and  guile  within  this  act,  albeit  he  did  justly 
divide  the  same  within  the  letter  of  this  law.  It  was  further  re- 
solved, that  if  the  owner  of  the  corn  before  severance  grant  the 
same  to  another,  of  intent  that  the  grantee  should  take  away  the 
same,  to  the  end  to  defraud  the  parson  of  his  tithe ;  this  is  &aud 
and  guile  within  the  statute.  2  InsL  G49. 


535  mt^e0. 

Pr€edial  tithes]  This  bi*anch  extends  only  to  praedial  tithes 
[such  as  can  be  set  out,  both^^a^  and  small,  (5)]  Thus  in  the  case 
of  Booth  and  Southraie^  E.  1  Ja,  In  debt  upon  this  statute  by 
the  parson  of  the  church,  for  not  setting  forth  the  tithes  of  cheese, 
calves,  lambs,  cherries,  and  pears,  to  have  the  treble  value ;  the 
defendant  pleaded  nihil  debet,  and  it  was  found  against  him. 
And  it  was  moved  in-  arrest  of  judgment,  that  the  said  tithes  of 
cheese,  or  calves,  and  lambs,  were  not  praedial  tithes,  and  there- 
fore not  within  this  branch  of  the  statute ;  and  this  act  is  penal, 
and  shall  not  be  taken  by  equity.  Which  was  allowed  by  the 
whole  court.     2  Inst.  649.  {Ct^o.  Eliz.  475.) 

Within  forty  years  next  before  the  making  of  this  act]  This  time 
of  forty  years  is  set  down,  because  forty  years  in  the  ecclesias- 
tical court  is  the  usual  time  for  proof  of  a  modus.  2  Inst.  649. 
1  Oi^ht.  263.     [1  P.  Wms.  663.] 

Or  (fright  or  custom  ought  to  have  been  paid  ]  The  sense  of 
these  words,  qf  right  ought  to  have  been  paid,  is  of  tithes  to  be 
yielded  in  specie  within  forty  years,  and  the  sense  of  the  words; 
of  right  or  custom,  is,  by  rightful  custom  demodo  decimandi^  2  Inst, 
650.  (d) 

(5)  Per  Macdonald  C.  B.  in  Scarr  v.  Trin,  Coll.  3  Ansir.  R.  760. 
9  Vin.  Abr.  tit.  Dismes  (G  6.)  Beadle  v.  Sherman,  Cro.  El.  608.  2  Inst. 
650.  2  Ld.  Raym.  1 172. 

(d)  A  declaration  on  this  statute  must  state  that  the  tithes  were 
paid,  or  ought  to  have  been  paid,  forty  years  before  the  making  of  the 
statute ;  otherwise  the  plaintiff  must  give  evidence  of  actual  payment 
Ld.  Mansfield  v.  Clarke,  5  T,  Rep.  264.  [n.  a.  Spierm  v.  Parker,  1  T. 
R.  145.  And  it  is  bad  in  arrest  of  judgment,  even  after  verdict.  BtiU 
V.  Hotvard,  4eB.S^  A.  R.  GSS.]  But  where  the  declaration,  stated  that 
they  were  of  right  yielded  and  payable,  and  yielded  and  paid,  the 
court  of  king's  bencn  held  that  the  action  lay,  although  there  was  no 
evidence  of  actual  payment,  but,  on  the  contrary,  the  land,  as  far 
back  as  was  remembered,  had  been  in  grass  till  1791,  when  it  was 
ploughed,  and  had  never  paid  any  praedial  tithe ;  for  there  was  no 
evidence  here  to  presume  a  grant  of  the  tithes.  Mitchell  v.  Walker, 
5  T.  Rep.  260.  And  in  a  subsequent  case,  where  it  was  alleged  that 
the  tithes  tvere  granted,  yielded,  and  paid,  and  ijoere  of  right  due  and 
p^yable^  the  court  of  common  pleas  neld,  that  the  plaintiff  need  not 
'prove  that  the  article  was  cultivated  on  the  land  before  the  making 
of  the  Stat.  Ed.  6. ;  but  it  lies  on  the  defendant  to  prove  it  was  not. 
Hfllli'wellv.  Trappcs,  2  Bos.  4*  Pul.  N.  Rep.  173.  [In  an  action  for  not 
setting  out  tithes,  the  plaintiflP  must  state  his  title,  at  least  accurately 
enough  to  brin^  it  within  the  words  of  the  statute  under  which  he 
sues  ;  a  declaration  by  lessee  of  tithes  therefore,  as  "  oxoner  and  pro- 
prietor^* of  them,  is  bad.  Stevens  v.  Aldridge,  5  Pri.  R.  334.  In  an- 
swer to  a  suit  for  subtraction  of  tithe,  it  is  not  sufficient  to  state  gene- 
rally that  instead  of  a  tithable  gain,  a  loss  accrued,  without  in>ecilicalJy 
setting  forth  the  deductioi»  dakaed.  Leiihy.Cliff','2PhtU.  R.S89. 
Whether  a  suit  for  subtraction  of  tithes  is  barred  by  certificate  of 
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Oy  otherwise  agreed  fo}*  the  same  with  the  parson^  viear^  or  other 
owner,  proprietmy,  or  farmer  of  the  said  tithes']  E.  6  G.  3.  Chave 
and  Calmel,  A  prohibition  was  moved  for  to  the  consistorial 
court  of  the  bishop  of  Exeter,  to  stay  proceeding  in  a  cause  in- 
stituted there  for  subduction  of  tithes.  The  case  was,  that  Mr. 
Cahnei  the  impropriator  had  employed  one  Finnimore  as  his 
agent,  to  collect  and  compound  for  tithes.  Chave  the  occupier 
had  agreed  with  Finnimore,  after  the  corn  was  cut  and  ready  to 
l)e  housed,  for  5L  Whereupon  he  housed  his  whole  crop,  with- 
out setting  out  the  tithes.  Chave's  agreement  with  Finnimore 
was  only  by  parol.  The  impropriator  libelled  in  the  eclesiastical 
court  against  Chave,  for  not  setting  out  his  tithes.  Chave  tendered 
the  5/.,  and  oflered  a  plea  that  he  had  purchased  the  tithes  for  5L 
TJie  ecclesiastical  court  rejected  this  plea.  The  question  was, 
whether  this  was  matter  of  appeal,  or  of  prohibition  ?  And  the 
court  were  unanimous,  that  it  was  matter  of  prohibition.  They 
founded  their  opinion  upon  this  rejection  of  the  plea  being  a 
grievance  irieparable;  and  upon  an  apprehension,  that  the  ec- 
clesiastical court  must  have  grounded  their  rejection  upon  a  sup- 
posed difference  between  their  law  and  the  common  law ;  that  is 
to  say,  they  took  it  for  granted,  that  the  ecclesiastical  court  were 
of  opinion,  agreeable  to  what  is  laid  down  by  bishop  Gibson  (who 
takes  it  from  a  note  in  Noy,)  that  an  agreement  with  the  agent  of 
a  proprietor  of  tithes  will  not  bind  the  proprietor :  whereas  by 
the  common  law,  and  in  common  sense  and  common  justice,  a 
composition  by  the  occupier  with  the  agent  of  the  proprietor 
doth  bind  and  ought  to  bind  his  principal.  Indeed,  where  the 
ecclesiastical  court  have  jurisdiction,  and  proceed  therein  accord- 
ing to  their  law,  where  it  doth  not  differ  from  the  common  law, 
the  rejection  of  a  plea  would  be  matter  of  appeal.  But  where  the 
ecclesiastical  law  differs  from  the  common  law,  and  the  ecclesias- 
tical court  would  require  greater  proof  from  the  defendant  than 
the  common  law  requires ;  or  would  esteem  an  agreement  not  to 
bind  the  impropriator,  which  at  common  law  would  bind  him ; 
tliere  an  appeal  could  be  ofno  service  to  the  defendant  in  the  eccle- 
siastical court:  because  the  superior  ecclesiastical  court  would  [  537  ] 
equally  adhere  to  their  own  law,  as  the  inferior  ecclesiastical  court 
had  done ;  wd  would  determine  alike,  as  being  guided  by  the  same 
principle  of  determination.  Therefore,  as  the  judges  of  this  court 
supposed  that  in  the  present  case  the  judge  of  the  consistory 
court  rejected  the  plea  because  he  thought  the  agreement  with 
the  agent  not  binding  upon  Mr.  Calmel  the  principal,  which  at 
common  law  did  bind  him,  they  held  this  to  be  matter  of  prohi- 
bition and  not  of  appeal.     And  though  it  had  been  observed. 


bankruptcy  seems  undecided.  BreiikvoaUe  v.  HoUingsheAdj  I  Hagg. 
R.  470.] 
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that  tithes  lie  in  grant;  yet  they  had  no  doubt  that  the  occupier 
might,  with  sufficient  propriety,  be  said  to  have  purchased  these 
tithes,  notwithstanding  the  contract  was  only  by  parol.  For 
whatever  might  have  been  objected  to  its  not  being  by  deed,  if 
this  corn  had  been  standing,  or  if  it  had  been  a  sale  by  the  pro- 
prietor of  the  tithes  to  a  third  person,  yet  the  present  case  is  by 
no  means  liable  to  such  an  objection :  for  the  com  was  here  se- 
vered from  the  ground,  and  ready  to  be  housed ;  and  it  was  not 
a  sale  of  the  tithes  by  the  proprietor  to  a  stranger,  but  a  compo- 
sition between  the  proprietor  and  occupier,  for  that  turn  only. 
3  Burr.E.  1873. 

Under  the  pain  of  forfeiture  of  treble  value  of  the  tithes  so  take?i 
and  carried  a*tXiay\  This  branch  doth  not  give  the  forfeiture  to 
any  person  in  certain ;  and  therefore  it  was  pretended,  that  the 
forfeiture  should  be  given  to  the  king :  and  thereupon,  the  attor- 
ney-general, H,  29  iX.  did  exhibit  an  information  in  the  exche- 
quer, against  one  Wood  a  parishioner  of  Iclington  in  the  county 
of  Cambridge,  for  this  treble  forfeiture,  for  carrying  away  his 
tithes  before  they  were  justly  divided.  ITie  defendant  pleaded 
not  guilty ;  and  by  a  jury  at  the  bar  he  was  found  guilty :  and 
in  arrest  of  judgment  it  was  moved,  that  in  this  case  the  forfeiture 
was  not  given  to  the  king,  for  that  the  words  of  the  act  be,  tmder 
the  pain  of  forfeiture  of  treble  value  of  the  tithes  so  taken  ccway : 
and  whensoever  a  forfeiture  is  given  against  him  that  doth  dis- 
possess the  owner  of  his  property,  as  here  he  doth  of  his  tithes, 
there  the  forfeiture  is  given  to  the  party  grieved  or  dispossessed ; 
and  the  rather,  for  that  this  is  an  additional  law,  and  made  for  the 
benefit  of  the  proprietor  of  the  tithes.  And  so  it  was  adjudged  by 
Manwood  and  the  whole  court  of  exchequer.  And  this  was  the 
first  leading  case  that  was  adjudged  upon  this  point :  and  ever 
since,  it  hath  been  received  for  law,  that  the  party  interested  in 
[  538  ]  the  tithes  shall  in  action  of  debt  recover  the  treble  value.  1  Itist. 
159.  2 Inst.  650. 

[i/.  *4j7  Geo,  3.  Philips  v.  Davies.  This  was  an  action  on  the 
stat.  2  &  3  Ed.  6.  c.  1 3.  by  the  impropriator,  to  recover  the  tre- 
ble value  of  the  tithes  of  corn  omitted  to  be  set  out  by  the  defend- 
ant At  the  trial  the  defence  set  up  was  a  custom  to  set  out  the 
eleventh  mow  of  corn,  instead  of  the  tenth.  The  learned  judge 
nonsuited  the  plaintiff,  on  the  ground,  that  an  action  to  recover  a 
penalty  was  not  a  proper  form  of  action  to  try  a  substantial  ques- 
tion of  right.  A  motion  was  made  to  set  aside  the  nonsuit;  and 
the  court  of  K.  B.  held  that  the  validity  of  this  custom  was  fit  to 
be  tried  in  this  form  of  action,  though  penal  in  its  nature :  being 
given  to  the  party  grieved,  and  his  only  remedy  at  common  law 
for  the  subtraction  of  the  tithe  due  to  him.  8  Term  Rep.  178.] 

And  it  is  to  be  observed,  that  the  treble  value  only,  and  not 
the  tithes  themselves,  nor  any  satisfaction  for  them,  may  be  re- 


covered  in  the  temporal  court ;  that  beihg  out  of  the  jurisdiction 
of  those  courts^  and  wholly  in  the  spiritual  court.  Which  is  the 
reason  why  in  all  suits  upon  this  statute,  the  action  is  not  laid  for 
subtraction  of  tithes,  but  for  a  contempt  of  the  statute,  in  not 
setting  them  out  And  being  a  contempt,  the  action  dies  with  him 
who  committed  the  contempt,  and  doth  not  lie  against  his  exe- 
cutor.   Gibs.  697.  1  Fern.  60. 

And  it  hath  been  held,  that  an  action  grounded  on  this  statute, 
for  not  setting  forth  of  tithes,  is  not  within  the  statute  of  limit* 
ations,  that  statute  not  extending  to  actions  grounded  on  acts  of 
parliament ;  therefore  the  plaintiff  is  not  by  law  confined  to  six 
years,  or  to  any  other  time  certain,  within  which  to  bring  his 
action.     Wats,  c.  58. 

Thus,  in'the  case  of.  Marston  and  Clepole,  JS.  1726;  on  a  bill 
by  a  lay  impropriator  for  tithes  in-  the  court  of  exchequer,  for 
about  twenty-four  years ;  the  defendant,  as  to  such  part  of  the 
bill  as  prayed  discovery  and  relief  for  any  time  before  within  six 
years  next  before  filing  the  bill,  or  serving  the  subpoena,  pleaded 
the  statute  of  limitations,  and  that  he  did  not  promise  to  make 
any  satisfaction  for  any  tithes  before  the  said  six  years ;  but  it  was 
over-ruled  by  the  court,  because  the  defendant,  as  to  tithes,  is 
only  in  the  nature  of  a  receiver  or  bailiff  for  the  plaintiff;  in  which 
case  the  statute  of  limitations  doth  not  operate.     Bunb.  213. 

If  a  jury  give  a  verdict  for  the  plaintiff,  they  must  find  the  real 
value  of  the  tithes,  which  shall  be  trebled  by  the  court ;  as  if  the 
jury  find  the  real  and  single  value  to  be  twenty  pounds,  they  ought 
to  give  the  plaintiff  only  so  much,  and  the  court  shall  treble  it, 
and  make  that  sum  given  by  the  jury  to  be  sixty  poimds,  which 
is  the  treble  value.  But  if  the  issue  be  upon  the  custom  of  tith- 
ing, or  any  other  collateral  point,  the  jury  then  need  not  to  find 
any  value  of  the  tithes ;  for  that  in  such  case  the  defendant  shall 
pay  the  value  expressed  by  the  plaintiff  in  his  declaration :  be- 
cause, by  the  collateral  matter  pleaded  in  bar,  the  value  pf  the 
tithes  set  forth  in  the  declaration  is  confessed.  Therefore  in  all 
actions  brought  upon  tliis  statute,  if  the  defendant  plead  any  col- 
lateral matter  in  bar  of  the  action,  he  must  take  the  value  of  the 
tithes  mentioned  in  the  declaration  by  protestation ;  that  is,  he  r  539  ] 
must  by  the  form  of  a  protestation  aver,  that  the  tithes  were  not 
of  that  value  as  is  declared;  otherwise  he  will  be  charged  with 
the  value  the  plaintiff  hath  by  his  declaration  set  upon  them. 
And  the  same  law  is  said  to  Ije,  if  judgment  be  given  for  the 
plaintiff  by  nihil  dicifj  non  sum  informatus^  or  upon  demurrer. 
Wats,  c,  5%. 

And -neither  damages  nor  costs  can  be  recovered  with  the 
treble  value ;  because  the  statute  hath  not  expressly  given  them : 
except  that  by  the  statute  of  the  8  &  9  ^.  ^.11.  it  is  enacted, 
that  in  all  actions  of  debt  upon  the  statute  for  not  setting  forth  of 
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tithes  wherein  the  single  value  or  damoge  found  by  the  jury  shall 
not  exceed  the  sum  of  twenty  nobles,  the  plaintiff  obtaining 
judgment,  or  any  award  of  execution  after  plea  pleaded,  or  de- 
murrer joined  therein,  shall  recover  his  costs  of  suit;  and  if 
the  plaintiff  shall  become  nonsuit,  or  suffer  a  discontinuance,  or 
a  verdict  shall  pass  agamst  him,  the  defendant  shall  recover  his 
costs.  $  S. 
IfSubS  '^-  ^y  *®  aforesaid  statute  of  the  2  &  S  JSA  6.  c.13.  At  all 
▼aiueinthe  times  whensoever,  and  as  oflen  as  any  praedial  tithes  shall  be 
ecciesiasti-  due  at  the  tithing  of  the  same,  it  shall  be  lawful  to  every  party 
thesune^^  to  whom  any  of  the  said  tithes  ought  to  be  paid,  or  his  deputy 
•tatutc.  or  servant,  to  view  and  see  their  said  tidies  to  be  justly  and 
truly  set  forth  and  severed  from  the  nine  parts ;  and  the  same 
quietly  to  take  and  carry  away :  and  tf  any  person  carry  away 
his  com  or  hay,  or  his  other  praedial  tithes,  before  the  tithe 
thereof  be  set  forth ;  or  willingly  withdraw  his  tithes  of  the  same, 
or  of  such  other  things  whereof  praedial  tithes  ought  to  be  paid; 
or  do  stop  or  let  the  parson,  vicar,  proprietor,  owner,  or  other 
their  deputies  or  farmers,  to  view,  take,  and  carry  away  their 
tithes  as  is  abovesaid ;  by  reason  whereof  the  said  tithe  or  tenth 
is  lost,  impaired,  or  hurt :  then  upon  due  proof  thereof  made 
before  the  spiritual  judge,  or  any  other  judge  to  whom  hereto- 
fore he  might  have  made  complaint,  the  party  so  carrying  away, 
withdrawing,  letting,  or  stopping,  skaU  pay  the  double  value  of 
the  "tenth  of  tithe  so  taken,  lost,  withdrawn,  or  carried  away,  aver 
and  besides  the  costs,  cliarges,  and  expences  of  the  suit  in  the  same : 
The  same  to  be  recover^  before  the  ecclesiastical  judge,  accord- 
ing to  the  king's  ecclesiastical  laws.    {  2. 

Provided,  that  no  person  shall  be  sued  or  otherwise  compelled 
to  yield,  give,  or  pay  any  manner  of  tithes,  for  any  manors 
lands,  tenements,  or  hereditaments,  which  by  the  laws  and  statutes 
of  this  realm,  or  by  any  piivikge  or  prescription,  are  not  charge- 
able with  the  payment  of  any  sudi  tithes,  or  that  be  dischar^d 
by  any  composition  real.  §  4. 
[  ^^0  ]  Shall  pay  the  double  value']  The  reason  why  the  doable  value 
is  by  this  branch  to  be  recovered  in  the  ecdesiasiical  court,  where 
by  &e  former  branch  the  parson  at  the  common  law  shall  re- 
cover the  treble,  is,  for  that  in  the  ecclesiastical  court  he  shall 
recover  the  tithes  themselves ;  and  therefore  the  vaiue  recovered 
in  the  ecclesiastical  court  is  equivalent  witli  the  treble  forfeiture 
at  the  common  law.     2  Insi.  650. 

And  the  double  value,  together  with  the  statute,  ought  to  be 
expressly  mentioned  in  the  libel :  but  yet  the  libel  must  be  so 
ordered,  as  not  to  be  grounded  direcdy  upon  the  statute  for  more 
than  double  value ;  for  if  tlie  single  dfunages,  that  is,  the  value 
of  the  tithes,  be  also  grounded  upon  it,  this  will  be  interpreted  a 
suing  in  the  spiritum  court  for  treble  value ;  and  a  prohibiti<» 
win  lie.     Godb.2^5.  Gibs.  697. 


Over  and  besides  tie  costs,  charges,  and  expences^  So  as  the  suit 
in  the  ecclesiastical  court  is  more  advantageous,  than  the  suit  for 
the  treble  forfeiture  at  the  conunon  law.  For  at  the  common 
law  he  shall  recover  no  costs ;  but  he  shall  recover  in  the  eccle- 
siastical court  his  costs,  charges,  and  expences.     2  Inst.  651. 

8*  And  if  any  person  do  subtract  or  withdraw  at^  manner  of  Manner  of 
tithes,  obventions,  'prqfit&,  commodities,  or  other  duties  {befof*e  metk^  *?""«  ^<*' 
tioned),  or  any  part  of  diem,  contrary  to  the  true  meaning  of  this  /ion«'&c." 
act,  or  of  any  other  act  heretofore  made ;  the  party  so  subtracting  in  the  ee- 
or  withdrawing  the  same  may  be  convented  and  sued  in  the  king's  cles»«st>cal 
ecclesiastical  court,  by  die  party  from  whom  the  same  shall  be  sub^  *^°"'^* 
tractedorwithdrawn,to  the  intent  the  king's  ecclesiastical  judge  may 
hear  and  determine  the  same,  according  to  the  king's  ecclesiastical 
laws :  And  it  shall  not  be  lawful  to  the  parson,  vicar,  proprietor, 
owner,  or  other  their  &rmers  or  deputies,  contrary  to  this  act, 
to   convent  or  sue  such  withholder  of  tithes,  obventionsi  and 
other  duties  aforesaid,  before  any  other  judge  tlian  ecclesiastical* 
2  &  S  Ed.6.  cAS.  §13.         , 

And  if  any  archbishop,  bishop,  chancellor,  or  other  judge 
ecclesiastical,  give  any  sentence  in  the  aforesaid  causes  of  tithes, 
obventions,  profits,  emoluments,  and  other  duties  aforesaid,  or  in 
any  of  them  (and  no  appeal  or  prohibition  hanging),  and  the  . 
party  condemned  do  not  obey  the  said  sentence ;  it  shall  be  law- 
ful to  every  such  judge  ecclesiastical,  to  excommunicate  the  said 
party  so  as  aforesaid  condemned  and  disobeying:  in  which 
sentence  of  excommunication,  if  the  said  party  excommunicate 
wilfully  stand  and  endure  still  excommunicate  by  the  space  of 
forty  days  next  afler,  upon  denunciation  and  publication  thereof 
in  the  parish  church,  or  the  place  or  parish  where  the  party  so 
excommunicate  is  dwelling  or  most  abiding;  the  said  judge  ec-  [  541  ] 
clesiastical  may  then  at  his  pleasure  signify  to  the  king  in  his 
court  of  chancery,  of  the  state  and  condition  of  the  said  party  so 
excommunicate,  and  thereupon  require  process  de  excommunicato 
capiendo  to  be  awarded  against  every  such  person  as  hath  been 
so  excommunicate.     Id. 

And  if  the  party  in  such  case  ^all  sue  for  a  prohibition,  he 
shall,  before  any  prohibition  granted,  deliver  to  some  rf  the  jus- 
tices or  judge  of  the  court  wnere  he  demandeth  prohibition,  a 
true  copy  of  the  libel,  subscribed  by  his  hand ;  and  under  the 
copy  oi  the  said  libel  shall  be  written  the  suggestion  wherefore 
he  demandeth  the  prohibition :  And  in  case  me  said  suggestion, 
Jy  two  honest  and  sufficient  witnesses  at  least,  be  not  proved  true  in 
the  court  where  the  said  prohibition  shall  be  so  granted,  within 
six  months  nextfoUcmr^  (6),  after  the  said  prohibition  shall  be 


(6)  These  are  calendar  and  not  lunar  months,  and  the  act  extendi 
to  prohibitions  in  suits  for  small  tithes  as  well  as  great.  Foy\.  Lister^ 
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SO  granted  and  awarded  ;  then  the  party  that  is  letted  or  hin- 
dered of  his  suit  in  die  ecclesiastical  court  by  such  prohibition 
shall,  upon  his  request  and  suit,  without  delay,  have  a  consultation 
granted  by  the  same  court ;  and  shall  also  recover  double  costs 
and  damages  against  the  party  that  so  pursued  the  prohibition, 
to  be  assigned  or  assessed  by  the  same  court;  for  which  costs  and 
damages  uie  party  may  have  an  action  of  debt     §  14. 

Provided,  that  nothing  herein  herein  shall  extend  to  give  any 
minister  or  judge  ecclesiastical,  any  jurisdiction  to  hold  plea  of 
any  matter,  cause,  or  thing,  contrary  to  the  statute  of  Westminster  2. 
c.  5.,  the  statutes  qfarticuli  cleri,  circumspecte  agatisj  sylva  asedua^ 
the  treatise  de  regia  prohibitione,  nor  against  the  statute  of  I  Ed.  3. 
{c,  10.  misprinted  for  st.  2.  c.  11.] ;  nor  to  hold  plea  in  any  matter 
whereof  the  king's  court  of  right  ought  to  have  jurisdiction.  $  15. 
§  IS.  May  be  convented']  In  the  case  of  Machin  and  Mtdton^ 
E.  II  fV.  It  was  moved  for  the  discharge  of  a  rule  by  which  a 
prohibition  was  granted,  unless  cause  shewed  to  the  consistory 
court  of  the  archbishop  of  York,  where  Molton,  rector  of  the 
church  of  South  Collingham  in  the  diocese  of  York,  preferred  a 
libel  against  Machin  for  subtraction  of  tithes.  And  the  motion 
for  the  prohibition  was  grounded  upon  a  suggestion,  that 
Machin  lived  within  the  diocese  of  Lincoln,  and  therefore  ought 
not  to  be  cited  out  of  the  diocese  where  he  lived,  by  the  23  H,  8. 
c.  9.  And  the  cause  which  was  shewed  to  the  court  to  discharge 
the  rule  was,  because  Machin  had  lands  within  the  diocese  of 
York,  namely,  in  the  parish  of  South  Collingham ;  for  the  tithes 
of  com  growing  upon  which  lands  Molton  libelled  in  the  con- 
sistory court  of  York ;  and  when  the  citation  was  served,  Machin 
r  54-2  1  w^  there,  though  he  lived  generally  within  the  diocese  of  Lin- 
coln. And  by  Holt  chief  justice :  If  a  man  lives  within  the 
diocese  of  A.  and  occupies  lands  in  the  diocese  of  B.,  if  he  sub- 
tracts tithes  in  B.,  he  may  be  cited  and  sued  there;  and  it  is  not 


2  Ld.  Raym,  1 172.  Where  a  plaintiff  is  'put  to  declare  in  prohibition, 
and  is  nonsuited  at  the  assizes,  the  defendant  is  only  entitled  to  single 
costs  under  stat.  8  &  9  ^.  3.  c  11.  §  3.,  and  not  to  double  costs  under 
Stat.  2  &  3  Ed.  6.  c.  13.  §  14. ;  which  latter  only  applies  to  cases  where 
the  party  who  is  hindered  of  his  suit  in  the  ecclesiastical  court  by  the 
prohibition  acquiesces  in  it :  and  then  the  party  obtaining  it  must 
within  six  calendar  months  verify  his  suggestion  by  the  depositions  of 
two  witnesses  in  the  court  which  granted  the  prohibition ;  otherwise 
the  party  hindered  shall  have  a  consultation,  and  double  costs  and 
damages.  Trask  v.  French^  15E.R.  574.  It  is  doubtful  whether  the 
writ  of  consultation  can  now  be  granted  on  the  latter  statute :  and  if 
the  six  months  are  understood  to  relate  to  the  trial  only,  it  must  be 
understood  with  some  latitude ;  as  in  the  case  of  suits  in  the  northern 
counties,  or  of  prohibitions  issuing  in  Trinity  Term.  Salter  v.  Green- 
way,  T.  22  G.  3.  K.  B.,  cited  Tddd,  7th  ed.  960. 
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within  the  said  statute :  for  when  he  occupies  lands  in  B.  that 
makes  him  an  inhabitant  there,  and  out  of  the  intent  of  the  star 
tute ;  and  by  the  statute  of  the  32  H.  8.  c.  7.  §  2.  the  suit  for 
withholding  of  tithes  in  express  words  is  appointed  to  be,  before 
the  ordinary  of  the  place  where  the  wrong  was  done.  L.Raym, 
452.  534. 

Or  the  place  or  parish']  It  seemeth  that  the  words  should'  be, 
^the  place  or  parish* 

§  14.  ^  two  honest  and  sufficient  witnesses  at  least]  This 
clause  was  made  in  favour  of  the  clergy,  for  proof  to  be  made  by 
witnesses ;  which  they  had  not  at  the  common  law.  By  if  the 
suggestion  be  in  the  negative,  as  if  the  proprietary  of  a  parson- 
age impropriate  sue  for  tithes,  and  the  cause  of  die  su^estion 
be,  that  the  parsonage  is  not  impropriate ;  or  if  a  parson  sue  for 
tithes  of  lands  in  his  parish,  and  the  party  sue  for  a  prohibition, 
for  that  the  land  lieth  not  in  that  parish,  or  that  the  parson  that 
sueth  for  tithes  was  not  inducted,  or  anv  the  like  cause  in  the 
negative  of  any  matter  of  fact ;  he  shall  not  produce  any  wit- 
nesses by  force  of  his  branch,  because  a  negative  cannot  be. 
proved :  and  therefore  a  prohibition  upon  causes  in  the  negative 
remains  as  it  was  at  the  common  law.     2  Inst.  662. 

Proved  true]  It  is  sufficient  in  this  case  that  enough  is  proved, 
upon  which  to  ground  a  prohibition,  though  the  suggestion  be 
not  shewn  to  be  strictly  and  wholly  true.  So  where  the  sug- 
gestion was  for  twenty  acres  of  pasture,  and  as  many  acres  of 
wood  in  lieu  of  tithes,  and  proof  was  only  made  of  the  wood; 
or  where  the  suggestion  was  for  wool  and  lamb,  and  the  witnesses 
only  proved  as  to  the  Iamb ;  or  for  a  hundred  acres,  when  there 
were  only  sixty ;  or  for  twenty  shillings  by  way  of  modus,  where 
the  sum  was  for^^  shillings :  in  these  cases,  the  proofs  were  ad- 
judged to  be  sufficient,  because  enough  was  proved  ta  shew  that 
the  court  christian  ought  not  to  hold  plea  thereof.  But  if  proof 
is  neither  made  of  the  modus  laid,  nor  of  any  other  modus ;  then 
the  suggestion  is  not  proved.     Gibs.  699. 

As  to  the  clearness  of  the  evidence,  it  is  sufficient  in  this  case, 
if  the  witnesses  do  declare  as  to  the  matter  of  the  suggestion,  that 
they  believe  it,  or  have  known  it  so,  or  have  heard  it,  or  that    [  543  ] 
there  is  a  common  fame  of  it.     Gibs.  699. 

Within  sia:  months]  If  there  is  no  certainty  in  the  first  proof,  it 
cannot  be  supplied  by  good  proof  after  the  six  months ;  but  if 
good  proof  is  made  within  the  time,  it  may  be  certified  after  the 
time.     Gibs.  700. 

Six  months]  That  is,  six  calendar  months ;  and  not  to  be 
reckoned  by  twenty-eight  days  to  the  month.     2  Salk.  554.  (7) 

(7)  -Fcyv.Lw^fr,  2jW.Aiym.1192.  SeeNoy,30.  Hob.  179.  Litt. 
R.19. 
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Six  months  nextfoUamng\  Which  must  be  computed  irom  the 
te^e  of  the  writ ;  and  not  six  months  in  the  term  time  only,  but 
the  vacation  shall  be  included  as  part  of  the  time.  2  SaUc^  554f» 
Z/.AayiR.  1172.(8) 

Have  a  consultation  granted']  After  which  the  party  may  have 
a  new  prohibition  upon  the  same  libel :  inasmuch  as  the  statute 
of  the  50  Ed.  S.  against  prohibition  after  consultation,  extends 
not  to  those  consultations  for  defect  of  proof  within  six  months, 
but  only  to  consultations  which  are  granted  upon  the  matter  of 
the  suggestion.     Gibs.  700. 

$  15.  Contrary  to  the  statute  of  Westminster  the  second] 
Whereby  the  writ  of  Indicavitj  and  the  writ  of  right  of  the  fourth 
part  of  tithes,  and  all  dependencies  thereupon,  are  saved. 
2  Inst.  663. 

T^j^tf^fi^^f  ^Articulicleri,Circum8pecte  agatis,  Sylvacaedua] 
All  which,  with  respect  unto  tithes,  are  specified  in  this  title. 

TTie  treatise  de  regia  prohibitione]  Which  is  that  which  is 
intitled  Prohibttio  formaia  supa'  articulos.  Vet.  Magn.  Chart, 
part  2.  fol.  7.  2  Inst  663. 

Nor  against  the  statute  of  the  1  Ed.  3..  c.  10.]  This  .is  mis- 
printed; for  the  act  is  1  Ed.  3.  st.  2.  c.  1 1.,  that  if  any  suit  be  in  the 
spiritual  court  against  indictors,  a  prohibition  doth  lie.  2  Inst.  663. 

Contempt  of  the  process,  or  definitive  sentence  of  the  eccle- 
siastical courts  in  suits  for  tidies,  may  be  punished  by  application 
to  any  of  the  king's  honourable  council,  or  two  justices  of  the 
peace  for  the  shire  ( Vid.  27  H.  8.  c.20.  and  32  H.  8.  c  7.  sitpra\ 
as  well  as  by  ecclesiastical  censures. 

E.  ^Af  Geo.  3.  Sandby  v.  Miller.  The  plaintiflT  in  this  case 
brought  an  action  at  the  sittings  at  Westminster,  as  vicar  of 
St.  Giles,  Camberwell,  to  recover  the  value  of  tithes  due  to  him 
from  certain  tenements  within  the  vicarage,  in  the  occupation  of 
the  defendant,  and  obtained,  upon  a  count  in  assumpsit  for  a 
qtmntum  valebant^  a  verdict  of  7^.  6£?.,  which,  together  with 
2/.  145.  Sd.  paid  into  court,  constituted  the  original  amount  of 
his  demand.  A  motion  was  made  for  leave  to  enter  a  suggestion 
on  the  roll  to  exclude  the  plaintiff  from  bis  costs,  under  stat. 
39  &  40  Geo.  3.  r.i04.,  on  the  ground  of  the  defendant  being 
resident  and  liable  to  be  summoned,  within  the  jurisdiction  of 
the  court  of  requests  for  the  city  of  London,  and  tliat  the  ori- 
ginal debt  sued  for  did  not  exceed  51.  The  plaintiff  resisted  the 
motion,  u)K>n  the  ground,  that  this  being  a  demand  in  respect  to 
tithes,  came  within  the  exception  contained  in  the  11th  sect,  of 
the  act,  viz.  "  a  thing  concerning^  and  property  belonging  to^  the 
ecclesiastical  court^^  and  therefore  was  not  within  the  jurisdiction 
of  the  court  of  requests.  The  court  were  of  opinion  that  the 
subject  of  the  action^  being  the  recovery  upon  a  promise  of  an 


(8)  See  last  note. 


equivalent  for  tithes  retained,  it  should  have  been  brouglit  in  the 
court  of  requests ;  and  that  Uie  defendant  was  entitled  to*  make 
his  rule  absolute.     5  Easfs  Rep.  1 94. 

9.  Bythe7&8  HK  ^.6.  [continuedlO&ll  )^.3.  c.l5.f  made  Suitsfor 
perpetual,  S  &  4-^.  <?.  18.]  For  the  more  easy  and  effectual  re-  f^^f^ 
coveryjot  wtall  tiihesj  and  the  value  of  them,  where  the  same  ij^^  ^f  ^ 
shall   be  unduly  subtracted  and  detained,  where  the  same  do  peace,  (e) 
not  amount  to  above  the  yearly  value  of  forty  shillings  [see    [  544] 
if^a]  from  any  one  person;    it  is  enacted,  that  all  persons 
shall  well  and  truly  set  out  and  pay  all  and  singular  the  tithes 
commonly  called  small  tithes,  and  compositions  and  agreements 
for  the  same,  with  all  offerings,  oblations,  and  obventions,  to  the 
several  rectors,  vicars,  and  other  persons  to  whom  they  shall  be 
due  in  tlieir  several  parishes,  according  to  the  rights,  customs, 
aoid  prescriptions  commonly  used  within  the  saia  parishes  re- 
spectively :  And  if  any  person  shall  subtract  or  withdraw,  or  any 
wavs  iail  in  the  true  payment  of  such  small  tithes,  ofierings, 
oblations,  obventions,  or  compositions,  by  the  space  of  twenty 
days  at  most  after  demand  thereof;  it  shall  be  lawful  for  the 
person  to  whom  the  same  shall  be  due,  to  make  his  complaint 
in  writing  to  two  or  more  justices  of  the  peace  witliin  that 
county,  place,  or  division  where  the  same  shall  grow  due,  neither 
of  which  justices  is  to  be  patron  of  the  church  or  chapel  whence 
the  said  tithes  shall  arise,  nor  any  ways  interested  in  such  tithes, 
ofierings,  oblations,  obventions,  or  compositions  aforesaid.     $  1. 

[By  5S  Geo.  3.  c.  127.  $4.,  afler  reciting  the  above  power  of 
two  or  more  justices  under  7  &  8  ^  3.  c. 6.  in  regard  to  tithes 
not  exceeding  405.  yearly  value ;  and  that  it  has  become  expe- 
dient to  enlarge  the  above  amount,  and  also  to  extend  the  said 
act  to  all  tithes  whatsoever  of  certain  limited  amount,  it  is  enacted. 
That  such  justices  of  the  peace  shall  from  and  after  the  passing 
of  this  act,  {viz.  1 2  July,  1 8 1 3)  be  authorized  and  required  to  hear 
and  determine  all  complaints  touching  tithes,  oblations,  and 
compositions  subtracted  or  withheld,  where  the  same  shall  not 
exc^d  10/.  in  amount  from  any  one  person  in  all  such  cases 
and  by  all  such  means,  and  sutgect  to  all  such  provisions  or 
remedies  by  appeal  or  otherwise,  as  contained  in  the  said  act  of 
K.  W.  touching  small  tithes,  oblations,  and  compositions,  not 
exceeding  405.  Provided  always  nevertheless,  that  from  and 
afler  the  passing  of  this  act,  one  justice  of  the  peace  shall  be 
competent  to  receive  the  original  complaint,  and  to  summon  the 
parties  to  appear  before  two  or  more  justices  of  the  peace,  as  in 
the  said  act  is  set  forth :  the  same  provision  is  re-enacted  for 
Ireland,  subject  to  the  remedies  by  appeal  or  otherwise  by 
1  G.  2.  c.  12.  and  L3  &  14  G.  3.  c.  41.  /n,  by  54  G.  3.  c.68.  J  4J 

(e)  For  the  forms  of  process  upon  this  and  the  two  following  acts, 
see  4  BurrCs  J.  P.  \\i\e  €it>e«. 
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And  on  such  complaint,  the  said  justices  shall  sommon  in 
writing  nnder  their  hands  and  seals,  by  jreasonable  warning, 
every  sucii  person  against  whom  sudi  complaint  shall  be  made; 
and  after  his  appearance,  or  upon  de&ult  of  appearance,  the  said 
warning  or  summons  being  proved  before  them  upon  oath,  the 
said  justices  shall  proceed  to  hear  and  determine  the  said  com- 

Elaint,  and  upon  the  proo&,  evidences,  and  testimonies  produced 
efore  them,  shall  in  writing  under  their  hands  and  seals  adjudge 
the  case,  and  give  such  reasonable  allowance  and  compoisation 
for  such  tithes,  oblations,  and  compositions  so  subtracted  or 
withheld,  as  they  shall  judge  to  be  just  and  reasonable,  and  also 
such  costs  and  diarges,  not  exceeding  ten  shillings,  as  upon  the 
merits  of  the  cause  shall  appear  just     [7  &  8  )^.  3.  c.6.  §  2.] 

And  if  any  person  shall  refuse  or  nefflect,  for  the  space  of  ten 
days  after  notice  given,  to  pay  or  satisfy  any  such  sum  of  money 
9S  upon  such  complaint  and  proceeding,  shall  by  two  such  jus- 
tices be  adjudged  as  aforesaid ;  in  every  such  case  the  constables 
and  churcnwardens  of  the  said  parish,  or  one  of  them,  shall,  by 
warrant  under  the  hands  and  seals  of  the  said  justices  to  them 
directed,  distrain  the  goods  and  chattels  of  the  party  so  reftising 
or  n^lecting  as  aforesaid ;  and  aft:er  detaining  them  [not  less 
than  four  days,  nor  more  than  eight,  27  G.  2.  c.20.]  in  case  the 
said  sum  so  adjudged,  together  with  the  reasonable  charges  of 
making  and  detaining  the  said  distress,  be  not  tendered  or  paid 
by  the  said  party  in  the  meantime,  shall  make  public  sale 
thereof,  and  pay  to  the  party  complaining  so  much  of  the  nioney 
arising  by  such  sale  as  mav  satisfy  the  said  sum  so  adjudged, 
r  ^^g  -J  retaining  to  themselves  such  reasonable  charges  for  makuig  and 
keeping  the  said  distress  as  the  said  justices  snail  think  fit  [and 
also  deducting  their  reasonable  charges  of  selling  the  said  dis- 
tress ;  returnuuz  the  overplus  (if  any  shall  be)  to  Uie  owner  upon 
demand.     27  &  2.  c.20.  7  ScSJV.S.  c.6.  $  8.] 

And  the  said  justices  shall  have  .power  to  administer  an  oath. 

7  &8  ?r.3.  c.6.  $4- 

Provided,  that  this  act  shall  not  extend  to  any  tithes,  obla- 
tions, payments,  or  obventions  within  the  ci^  of  London,  or 
liberties  uiereof ;  nor  to  any  other  city  or  town  corporate  where 
the  same  are  setded  by*  act  of  parliament.     §  5. 

And  no  complaint  shall  be  heard  and  determined  by  the  said 
justices,  unless  the  complaint  shall  be  made  within  two  years 
neict  after  the  times  that  the  same  tithes,  oblations,  obventions, 
and  compositions  did  become  due.    §  6. 

Provided  also,  that  any  person  finding  himself  aggrieved  by 
any  judgment  to  be  given  by  two  such  justices,  may  appeal  to 
the  next  general  quarter  sessions  to  be  held  for  that  coun^  or 
other  division ;  and  the  justices  there  shall  proceed  finally  to  hear 
and  determine  the  matter,  and  to  reverse  the  said  judgment,  if 
they  shall  see  ^ause ;  and  if  they  shall  find  cause  to  confirm  the 
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said  ju^ment,  they  shall  decree  the  same  by  order  of  sessions, 
and  shaO  also  proceed  to  give  such  costs  against  the  appellant, 
to  be  levied  by  distress  and  sale  of  the  good^  and  chattels  of  the 
said  appellant,  as  to  them  shall  seem  just  and  reasonable.  And 
no  proceedings  or  judgments  had  by  virtue  of  this  act,  shall  be  re- 
moved or  superseded  by  any  writ  of  certiorari,  or  other  writs  out  of 
his  mmestfs  courts  at  Westminster,  or  any  other  court,  unless  the 
title  of  such  tithes,  oblations,  or  obventions  shall  be  in  question.  §  7. 

Provided,  that  where  any  person  complained  of  for  subtract- 
ing or  withholding  any  small  tithes  or  other  duties  aforesaid, 
shall,  before  the  justices  to  whom  such  complaint  is  made,  insist 
upon  any  prescription,  composition,  or  modus  decimandi^  agree- 
ment, or  title,  whereby  he  ought  to  be  freed  from  payment  of  the 
said  tithes  or  other  dues  in  question,  and  deliver  the  same  in 
writing  to  the  said  justices  subscribed  by  him;  and  shall  then 
give  to  the  party  complaining  reasonable  and  sufficient  security, 
to  the  satisfaction  of  the  said  justices,  to  pay  all  such  costs  and 
damages,  as  upon  a  trial  at  law  to  be  had  for  that  purpose  in 
any  of  his  majesty's  courts  having  cognizance  of  that  matter  shall 
be  given  against  him,  in  case  the  said  prescription,  composition, 
or  modus  decimandi  shall  not  upon  the  said  trial  be  allowed ;  in 
that  case,  the  said  justices  shall  forbear  to  give  any  judgment  in 
the  matter,  and  then  and  in  such  case  the  party  complaining  shall 
be  at  liberty  to  prosecute  such  person  for  his  said  subtraction,  in  r  54^  j 
any  other  court  where  he  might  have  sued  before  the  making  of 
this  act.     §  8.  (9) 

And  every  person  who  shall  by  virtue  of  this  act  obtain  any 
judgment,  or  against  whom  any  judgment  shall  be  obtained, 
before  any  justices  of  the  peace  out  of  sessions  for  small  tithes, 
oblations,  obventions,  or  compositions,  shall  cause  or  procure 
the  said  judgment  to  belnroUed  at  the  next  general  quarter  ses- 
sion to  be  held  for  the  said  county  or  other  division ;  and  the 
clerk  of  the  peace  shall  upon  the  tender  thereof  inroll  the  same, 
and  shall  not  receive  for  the  inrolment  of  any  one  judgment  any 
foe  or  reward  exceeding  one  shilling;  and  the  juogment  so 
inrolled,  and  satisfaction  made  by  paying  the  sum  adjudged, 
shall  be  a  good  bar  to  conclude  die  said  rectors,  vicars,  and 
other  persons,  from  any  other  remedy  for  the  isaid  small  tithes, 
oblations,  obventions,  or  compositions,  for  which  the  said  judg- 
ment was  obtained.     $  9. 

(9)  The  sessions  may  reject  evidence  of  modus  in  lieu  of  small 
titnesy  where  it  is  first  set  up  on  appeal  under  this  section,  and  was 
not  raised  before  the  two  justices  who  convicted  the  appellant  under 
§§  1,  2.  of  the  act :  and  semble,  that  the  power  of  justices  to  try 
questions  of  tithes  under  7  &  8  ^.  3.  c.6.  is  taken  away  by  §8.^ 
when  a  question  of  modus  is  raised.  The  King  v.  Jeffreys^  \  Buu 
^  Cres.  Rep,  604. 
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And  if  any  person  against  whom  such  Judgment  shall  be  bad, 
shall  remore  out  of  the  ooun^  or  other  division  before  the  levy^ 
ing  of  the  sum  adjudged ;  die  justices  who  made  the  judgment, 
or  one. of  them,  shall  certify  the  same  under  hand  and  seal  to 
any  justice  of  such  other  county  or  place  wherein  the  said  person 
shall  be  an  inhabitant;  who  shall,  by  warrant  under  his  hand 
and  seal,  to  be  directed  to  the  constables  or  churchwardens  of  the 
place,  or  one  of  them,  levy  the  sum  so  adjudged  to  be  levied,  upon 
the  goods  and  chattels  of  such  person,  as  rally  as  the  said  odier 
justices  might  have  done,  if  he  had  not  removed  as  aforesaid.  §  10. 
And  the  justices  who  shall  hear  and  determine  any  of  the 
matters  aforesaid,  shall  have  power  to  give  costs,  not  exceeding 
ten  shillings,  to  the  party  prosecuted,  if  they  shdl  find  the  ccwa- 
plaint  to  be  false  and  vexatious ;  to  be  levied  in  manner  and  form 
aforesaid.     $12. 

And  if  any  person  shall  be  sued  for  any  thing  done  in  the  exe- 
cution of  this  act,  and  the  plaintiff  in  such  suit  shall  discontinue 
his  action,  or  be  nonsuit,  or  a  verdict  pass  against  him ;  such 
persons  shall  recover  double  costs.     $  IS. 

Provided,  that  any  clerk  or  other  person  who  shall  b^in  any 
suit  for  recovery  of  small  tithes,  oblations,,  or  obventions,  not 
exceeding  the  value  of  forty  shillings,  in  his  majesty's  court  of 
exchequer,  or  in  any  the  ecclesiastical  courts,  shall  have  no 
benefit  by  this  act  for  the  same  matter  for  which  he  hath  so 
sued.    $  14. 
Suit  agunst       10.  By  the  7  &  8  ^  3.  c,  34.  Whereas  by  reason  of  a  pretended 
quak«rs[for  scruple  of  Conscience,  quakers    do   refuse   to   pay   Hikes   and 
f^^j^   church  rates ;  it  is  enacted,  that  where  any  quaker  shall  refuse  to 
or  eh^irck     P^7  ^^  compound  for  his  great  or  smM  tithesj  or  to  pay  any 
mtef]  hom     church  ratesj  it  shall  be  lawful  for  the  two.  next  justices  of  the 
forejutdces  pe^ce  of  the  same  county  (other  than  such  justice  as  is  patron  of 
pcnf^^  the  church  or  chapel  whence  the  said  tithes  shall  arise,  or  any 

[  547  3  ways  interested  in  the  said  tithes),  upon  the  complaint  of  any 
parson,  vicar,  fiurmer,  or  proprietor  c^  tithes,  churchwarden,  or 
churdiwardens,  who  ought  to  Jiave,  receive,  or  collect  the  same, 
by  warrant  under  their  hands  and  seals,  to  convene  b^re  them 
such  quaker  or  quakers  neglectii^  or  refiising  to  pay  or  com- 
pound for  the  same,  and  to  examme  upon  oath  (or  affirmation,, 
in  case  oi  the  examination  of  a  quaker)  the  truth  and  justice  of 
the  said  complaint,  and  to  ascertain  and  state  what  is  due  and 
payable;  and  by  order  under  their  hands  and  seals,  to  direct 
and  appoint  the  payment  thereof^  so  as  the  sum  ordered  do  not 
exceed  ten  pounds {l)i  and  upon  refusal  to  pay  according  to 

(1)  Their  powder  is  now  extended  to  any  sura  not  exceeding  50/.; 

and  one  justice  may  receive  the  original  complaint  and  summon  the 

parties  to  appear  before  two  or  more  justices,  as  in  7  &  8  W.Zn  c.6. 

.     §  1.  provided.     53  G.  3.  c.  127.  §  6.  in  England;  54  G.  3.  c.  68.  (6. 

in  Ireland* 
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such  order,  it  shall  be  lawful  for  any  one  of  the  said  justices,  by 
warrant  under  his  hand  and  seal,  to  levy  the  same  by  distress 
and  sale  of  the  goods  of  such  offender,  his  executors,  or  adminis*- 
trators,  rendering  only  the  overplus  to  him  or  them,  the  neces- 
sary charges  of  distraining  being  thereout  first  deducted  and 
allowed  by  the  said  justice.  And  any  person  finding  himself 
aggrieved  by  any  judgment  given  by  such  two  justices,  may 
appeal  to  the  next  general  quarter  sessions  to  be  held  for  the 
county,  riding,  ci^,  liberty,  or  town  corporate ;  and  the  justices 
there  shall  proceed  finally  to  hear  and  determine  the  matter,  and 
to  reverse  the  said  judgment,  if  they  see  cause;  and  if  they 
shall  find  cause  to  continue  the  said  judgment,  they  shall  then 
decree  the  same  by  order  of  sessions,  and  shall  also  proceed  to 
give  such  costs  against  the  appellant,  to  be  levied  by  distress 
and  sale  of  the  goods  and  chattels  of  the  said  appellant,  as  to 
them  shall  seem  just  and  reasonable.  And  no  proceedings  or 
judgment  had  by  virtue  of  this  act,  shall  be  removed  or  super- 
seded by  any  writ  of  certiorari  or  other  writ  out  of  his  majesty's 
courts  at  Westminster,  or  any  other  court  whatsoever,  unless 
the  tide  of  such  tithes  shall  be  in  question.     §  4. 

Provided,  that  in  case  any  such  appeal  be  made  as  aforesaid, 
no  warrant  of  distress  shall  be  granted,  until  after  such  appeal 
be  determined.     §  5. 

And  .by  the  statute  1  G.  st.2.  c.6.  The  like  remedy  shall  be 
had  agauist  any  quaker  or  qiiakers,  for  the  recovering  of  ani/  tit/ies 
or  rateSf  or  any  customary  or  other  rights,  dues  or  payments,  be- 
longing to  any  church  or  chapel,  which  of  right  by  law  and 
custom  ought  to  be  paid,  for  the  stipend  or  maintenance  of  any. 
minister  or  curate  officiating  in  any  church  or  chapel ;  and  any 
two  or  more  justices  of  the  peace  of  the  same  county,  or  place 
(other  than  such  justice  as  is  patron  of  any  church  or  chapel,  or 
any  ways  interested  in  the  said  tithes),  upon  complaint  of  any 
parson,  vicar,  curate,  farmer,  or  proprietor  of  such  tithes,  or  any  [  548  ] 
churchwarden  or  chapelwarden,  or  other  person  who  ought  to 
have,  receive,  or  collect  any  such  tithes,  rates,  dues,  or  payments 
as  aforesaid,  are  authorised  and  required  to  summon  in  writing 
under  their  hands  and  seals,  bv  reasonable  warning,  such  quaker 
or  quakers  against  whom  sudi  complaint  shall  be  made ;  and 
after  his  or  their  appearance,  or  upon  default  of  appearance,  the 
said  warning  or  summons  being  proved  before  them  upon  oath, 
to  proceed  to  hear  and  determine  the  said  complaint;  and  to 
make  such  order  therein  as  in  the  aforesaid  act  is  limited ;  and 
also  to  order  such  costs  and  charges  as  they  shall  think  reason- 
able, not  exceeding  ten  shillings,  as  upon  the  merits  of  he  cause 
shall  appear  just;  which  order  shall  and  may  be  so  executed, 
and  on  such  appeal  may  be  reversed  or  affirmed  by  the  general 
quarter  sessions,  with  such  costs  and  remedy  for  the  same ;  and 
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ahftU  not  be  removed  into  any  other  court,  unless  the  titles  of 
such  tithes,  dues,  or  payments  shall  be  in  question ;  in  like  man- 
ner as  by  the  aforesaid  act  is  limited  and  provided.     §  2. 

And  by  the  27  G.2.  r.20.,  which  directetb  in  what  manner 
distresses  shall  be  made  by  justices  of  the  peace,  and  which  gives 
to  the  justices  power  to  order  the  goods  distrained  to  be  kept  for 
a  certain  time  before  they  be  sold,  and  gives  power  also  to  the 
'  officers  making  the  distress  to  deduct  their  reasonable  charges ; 
it  is  provided,  that  the  same  shall  not  extend  to  alter  aiw  pro- 
visions relating  to  distresses  to  be  made  for  the  payment  of  tithes 
and  church  rates  by  the  people  called  quakers,  contained  in  the 
acts  of  the  7  &  8  fF:  c.34.  and  the  1  G.  si.2.  c.6. 

In  the  case  of  7%^  Kif^  against  Boger  Wakefield  and  othersj 
H.  31  G.  1.  {g)  An  order  of  two  justices  was  made  against 
three  persons,  being  quakers,  on  the  1  G.  st.  2.  c.  6.,  for  the  pay^ 
ment  of  certain  customary  payments,  called  chapel  salary^  to  the 
Reverend  Mr.  Smith,  curate  of  the  chapel  of  Bumeshead  in 
Westmorland,  where  the  said  quakers  had  estates  chargeable 
with  the  said  payments.  On  appeal  to  the  sessions,  the  order 
was  confirmed.  The  quakers  moved  for  a  certiorari,  and  though 
cause  was  shewn  against  the  issuing  of  it,  yet  a  certiorari  was 
granted:  and  the  return  was  filed,  and  exceptions  were  taken  to 
It,  and  argued  at  the  bar.  Lord  Mansfield  chief  justice  delivered 
the  opinion  of  the  court :  That  the  certiorari  ought  not  to  have 
issued  at  all;  that  the  return  should  be  taken  o£P  the  file,  and  all 
[  549  ]  proceedings  thereon  fidl  to  the  ground ;  and  that  the  orders  of  the 
justices  and  sessions  should  be  remanded.  The  order  of  the 
justices  (he  observed)  was  made  on  the  statute  of  the  I  G,  st.  2. 
c.  6.,  which  extends  the  7  &  S  W.  c,  34.,  concerning  tithes,  to  all 
customary  payments  due  to  clergymen.  These  two  acts  are  to 
be  taken  together  as  one  law.  They  were  intended  for  the 
benefit  of  the  quakers ;  to  prevent  their  being  liable  to  expensive 
suits  for  refiising  to  pay  tithes  upon  scruples  of  conscience,  by 
giving  an  apparent  compulsory  method  of  levying  tithes  and 
other  customary  payments  in  a  summary  way.  This  proceeding 
cannot  be  removed  by  certiorari,  unless  the  title  to  the  customary 
payments  comes  in  question :  And  on.  this  proviso  the  present 

auestion  arises.  The  affidavits  read  on  the  original  motion  for 
le  certiorari  set  forth,  tliat  before  the  justices  and  the  sessions 
the  defendants  controverted  the  right  of  the  curate  to  these  cus- 
tomary payments.  The  affidavits  against  the  certiorari  say,  that 
these  pajrments  have  been  paid  firom  time  immemorial ;  that  no 
inhabitant  ever  disputed  it  but  these  quakers ;  that  they  have 
enjoyed  the  messuages  but  a  few  years,  and  that  the  former  in* 
habitants  never  disputed  the  right  of  the  parson.     Taking*  these 

{^)  S.  C.  1  Burr.  485. 
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affidavits  together,  it  is  clear  that  the  quakers  controvarted  the 
right  to  the  customary  only  as  all  quakers  controvert  the  pay- 
ment of  all  dues  to  clergymen  upon  scruple  of  conscience,  which 
is  the  case  directly  within  the  act,  and  the  proceeding  must 
therefore  follow  the  directions  of  the  act.  The  quakers 
themselves  have  acknowledged  the  jurisdiction  of  the  justices,  by 
appealing  to  the  sessions :  whereas  had  they  intended  to  dispute 
the  title  to  these  customary  payments,  they  would  at  first  have 
removed  the  order  of  two  justices  by  certiorari.  The  only  diffi* 
culty  remaining  arises  from  the  return  being  already  filed.  But 
there  are  several  instances  of  this  court's  superseding  a  certiorari 
ader  the  return  filed :  As  where  an  order  of  justices  is  removed, 
and  it  appears  upon  the  return,  that  the  parties  had  a  right  to 
appeal  to  the  sessions,  and  that  the  time  for  appealing  was  not 
expired  when  the  certiorari  issued ;  in  such  a  case  this  court  su- 
persedes the  writ  of  certiorari,  quia  impraoide  ematmvit.  The 
same  must  be  done  in  the  present  case. 

11.  Tithes  being  set  out,  or  severed  from  the   nine  parts,  TitiMste- 
become  lay  chattels.     Upon  which  foundation,  when  the  tithe  of  ^^J^^ 
corn  was  set  out  in  sheaves,  and  the  parson  would  not  take  it,  ||^  tempo- 
but  prayed  remedy  in  the  spiritual   court,  a  prohibition  was  ndcoiirta 
granted.     And  when  a  sequestration  was  prayed  in  the  temporal  ^^y* 
courts,  of  tithes  not  set  out,  the  right  of  which  was  in  contro-    L  ^^^  J 
versy,  the  party  was  told,  his  request  had  been  reasonable,  if  they 

had  been  severed  fi-om  the  nine  parts.  For  the  same  reason,  if 
after  severance  they  are  carried  away  by  a  stranger,  the  remedy 
is  in  the  temporal  courts ;  but  otherwise  if  they  are  carried  away 
by  the  owner :  because  his  setting  them  out,  in  order  to  carry 
them  away,  is  a  fiaudulent  setting  out.     Gibs,  689.  (k) 

And  judgment  of  praemunire  hath  been  given  against  a  man 
for  suing  in  the  spiritual  court  for  tithes,  alleging  the  same  to 
be  severed  from  the  nine  parts.     3  InsL  121. 

12.  Notwithstanding  all  these  statutes,  tithes  (if  of  any  consider-  ^^^ 
able  value)  are  now  generally  sued  for  in  the  courts  of  equity  by  ^^  cowts 
English  bill,  and  for  the  most  part  in  the  exchequer  chamber ;  of  equity, 
but  not  upon  the  statute  for  treble  or  double  value :  for  there 

can  be  no  suit  in  equity  for  the  recovenr  of  the  double  or  treble 
value.     Wood,  b,  2.  c.  12.  Vin.  Dismes,  M.  b.  (i) 

(h)  See  BlackooelUB  case,  Cro.  Eliz,  607.  84S. 

(i)  The  court  of  exchequer  hath  an  original  and  complete  juris-  [jurigdic* 
diction  over  tithes,  and  will  decree  an  account  and  payment  of  the  tion  of 
arrears  of  them.    Lane^  100.     ^Travis  v.  Oxton,  Gtvm.  1684.  1  Inst,  chancerf 
159.  a.  n.  4.  17th  ed.]     The  same  relief  may  be  had  by  a  bill  filed  in  •"^  ^***- 
the  court  of  chancery.     [^Anon,  2  Freem.  27.  Gtom.  527.    Windham  ^"*''-' 
Y.  Norrisj  Gwm,  136.]     And  where  the  title  to  tithes  is  clearly  made 
out,  although  not  supported  by  possession,  these  courts  will  decree 
an  account,  without  an  issue.  Lyjfon  VrS^tti^i  2  il»#/.  601.    See  also 
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[T.  37  Geo.  3.  Chapman  \.  Beard,  This  was  a  suit  for  tithes 
in  the  court  of  exchequer.  The  defendant  in  his  answer  denied 
the  title  of  the  rector,  and  insisted  that  he  had  not  been  r^ularly 
inducted,  and  that  he  had  not  read  the  thirty«nine  articles.  It 
was  held  that  the  plaintifi^  having  been  in  possession  j^^^n  years, 
there  was  prima  facie  evidence  ofa  regular  induction,  and  of  read- 
ing the  thirty-nine  articles ;  and  that  the  defendant,  having  paid 
titnes  to  him,  there  was  also  prima  facie  evidence  against  him  of 
the  rector's  title.  4  Gwill.  1482.] 
Incumbent  13.  If  the  incumbent  dieth,  his  executor  may  recover  the 
^r"*«i  1  ^^®*  which  became  due  in  the  testator's  lifetime ;  but  he  is  not 
L  551  J  entitled  to  the  treble  value  upon  the  statute.  \^Anoti,']  1  Vem.  60. 
[M^  49  Geo.  3.  Williams  v.  Powell.  In  this  case  the  vicar 
of  Aberga%'enny  made  certain  compositions  with  his  parishioners 
for  the  vicarial  tithes,  which  were  payable  on  the  29th  of  Sep- 
tember. He  died  on  the  10th  of  March,  1803,  having  re- 
ceived his  compositions  up  to  the  29th  of  September,  1 802.  In 
May  following,  the  defendant,  the  present  vicar,  was  presented, 
and  in  November  following  was  inducted.  After  Michaelmas  in 
the  same  year,  the  defendant  received  the  vicarial  tithes  from 
some  of  his  parishioners  according  to  the  composition  of  his  pre- 

Foxcrqft  v.  Parrist  5  Fe5.221.  [The  former  practice  in  exchequer 
for  directing  an  issue  to  try  a  modus  in  the  first  instance,  is  now  al- 
tered, but  not  in  every  case.  Mitchell  v.  Neale,  2  Ves.  680.  See 
Chapman  v.  Smith,  2  Ves.  506.  Richard  v,  Evans,  1  Ves.  39.]  But 
in  (juestions  between  the  rector  and  vicar,  the  rector  having  prima 
facte  the  title  to  all  the  tithes  in  him,  they  have  no  right  to  make  a 
decree,  until  the  title  of  the  vicar  h^s  been  established  by  the  deci- 
sion of  a  jury,  unless  such  title  be  made  out  in  the  most  clear  and 
satisfactory  manner.  Gamons  v.  Barnard,  4  GtoHL  1462.  Where  a 
modus  or  composition  real  is  pleaded  and  supported  by  reasonable 
evidence,  it  is  their  practice  to  direct  an  issue  at  law  before  they 
decree  against  the  common-law  right  of  the  parson.  Such  issue  from 
the  court  of  chancery  is  tried  in  the  king's  bench  or  common  pleas, 
and  from  the  exchequer  on  the  law  side  of  the  same  court.  But  to 
entitle  the  tithe  owner  to  the  relief  of  a  court  of  equity,  he  must 
make  out  a  substantial  case  of  subtraction,  for  a  trivial  incorrectness 
in  setting  out  the  tithe  of  wool  for  which  amends  had  been  tendered, 
and  the  non-payment  of  Easter  dues  which '  were  never  demanded, 
were  not  held  sufficient  to  prevent  a  bill  from  being  dismissed. 
2  Anst,  493.  Baker  v.  Atkil.  If  a  bill  pray  an  account  o£  the  single 
^  value  of  the  tithes,  it  is  a  waiver  of  the  penalty  of  treble  value,  and 
an  injunction  will  be  granted  against  suing  for  it.  Bell  v.  Reed, 
Bunb.  193.  Wood's  v.  Walley,  1  Anst.  100.  In  a  bill  for  tithes  in 
the  exchequer,  the  court  decrees  payment  of  tithes  to  the  time  of 
the  filing  of  the  bill ;  in  chancery,  to  the  time  of  the  decree.  2  P. 
W'tns,  463.  3  Atk.  590.  But  in  Ckamberlaine  v.  Netote,  the  house 
of  lords  went  farther,  and  ordered  that  the  tithes  should  be  continued 
to  be  paid  in  future,    2  P.  Wmt.  463.  in  n. ;  and  1  Bro,P,  C.  157. 
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decessor,  and  from  others,  according  to  new  compositions.  The 
plaintiffs,  who  were  the  personal  representatives  of  the  late  vicar, 
brought  an  action  to  recover  a  proportion  of  such  compositions 
op  to  he  time  of  the  late  vicar's  death.  The  court  of  K.  B. 
held  that  the  present  vicar  was  not  liable  to  account  for 
more  of  the  compositions  which  he  had  received,  than  the  valuie 
of  the  tithes  which  had  become  due  between  the  receipt  of  the 
last  composition  by  the  late  incumbent  and  his  death,  would 
amount  to.     10  Easfs  Rep.  269.  (2) 

[By  53  Geo.  3.  c.  127.  §  5.     No  action  shall  be  brought  for  [rimiuu 
recovery  of  any  penalty  for  not  settmg  out  tithes ;  nor  any  suit  fo°"  f^g" *{* 
instituted  in  any  court  of  equity,  or  ecclesiastical,  to  recover  the 
value  of  any  tithes,  unless  within  six  years  of  the  tithes  becom- 
ing due.  A  like  provision  was  enacted  for  Ireland  by  54-  Geo.  3. 
c.  68.  §  5.  (3)] 

VIII.  Tithes  in  London.  (4) 

In  the  several  acts  of  the  27  H.  8.  c.  20.  §  2.  32  H.  8.  c.  7. 
2  &  3  Ed.  6.  c.  13.  and  7  &  8  W^.  c.  6.  there  is  a  proviso,  that 
nothing  therein  shall  extend  to  the  city  of  London,  concerning 


(2)  See  flw/e,  441.  Aynsley  v.  Wordsxuortk,  2  Ves.  Sf  B.  331. 

(3)  The  putting  in  charge  in  the  accounts  of  successive  auditors 
the  tithes  of  an  extra-parochial  place,  is  a  sufficient  ^*  standing  insti' 
per**  within  9  G.  3.  c.  16.  (nullum  tempus  act) ;  though  "  M/"had  been 
always  returned  in  such  accounts,  and  the  crown  had  neither  granted 
leases  of  tithes  or  received  any  within  60  vears.  Aito.  Gen.  v.  Lord 
Eardleyy  8  Pri.  R.  74.  So  where  the  auditors  had  made  due  returns 
to  the  officers  of  the  commissioners  for  auditing  the  public  revenue, 
it  was  held  that  such  returns  constituted  a  sufficient  *'  putting  in 
charge*'  within  the  act,  to  save  the  rights  of  the  crown,  though  no- 
thing had  ever  been  received  within  60  years,  nor  any  suit  instituted 
for  recovery  of  such  tithes.     Atto.  Gen.  v.  Maxxvell,  8  Pri.  R.  176. 

.  (4)  See  on  this  subject,  Tyruohitt*^  "  Argument  on  the  Non-inroU 
*•  menf  in  Chancery  of  the  Decree  for  Tithes  in  London,  annexed  to 
«*  Stat.  37  H.  8.  c.  12. ;"  published  by  Messrs.  Buttermorth  and  Son, 
**  1823 :  and  *'  Report  of  the  case  of  Otuen,  clerk,  v.  Abbott ;  or  case 
«  of  St.  Olave%  Hart-Street,  before  the  Lord  Mayor,  on  Feb.  8. 1823, 
*'  in  which  the  tithe  of  Qs.  9d.  in  the  pound  on  rack  rental  was  claimed 
*<  by  the  plaintiff  under  37  H.  8.  c.  12. ;  with  the  opinions  of  the  Re- 
*<  corder  and  Common  Serjeant  thereon  ;**  Sherwooas,  &c.  The  cause 
of  the  Rev.  G.  Beresford  v.  The  Parishioners  of  the  London  Liberty  of 
St.  Andretjosy  Holbom  (which  occasioned  the  Eiditor's  above-mentioned 
<<  Argument"),  was  afterwards  compromised  before  the  hearing ;  and 
an  act  of  the  4  Geo'^.y  which  received  the  royal  assent  on  June 27. 
1823,  fixed  a  certain  stipend  to  be  paid  to  the  present  incambent  arid 
his  successors  in  lieu  of  all  the  tithes  soever  arising  within  this  liberty. 
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any  tithe,  ofiering,  or  other  ecclesiastical  duty,  grown  and  due  \o 
be  paid  within  the  said  city  t  because  there  is  another  order  made 
for  the  payment  of  tithes  and  other  duties  there. 

Which  order  is  as  followeth :  It  appeared  by  the  records  of  the 
city  of  London,  that  Niger  bishop  of  London,  in  the  13  Hen,  S^ 
made  a  constitution,  in  confirmation  of  an  ancient  custom 
formerly  used  time  out  of  mind,  that  provision  should  be  made 
for  the  ministers  of  London  in  this  manner :  that  is  to  say,  that 
he  who  paid  the  rent  of  205.  for  his  house  wherein  he  dwelt, 
should  offer  every  Sunday,  and  every  apostle's  day  whereof  the 
evening  was  fasted,  one  halfpenny ;  and  he  that  paid  but  IO5. 
rent  yearly,  should  offer  but  one  iarthing :  all  which  amounted 
to  the  proportion  of  2^.  6cL  in  the  pound,  for  there  were  52  Sun- 
days, and  eight  apostle's  days,  the  vigils  of  which  were  fasted. 
And  if  it  chanced  that  one  of  the  aposue's  days  fell  upon  a  Sun- 
day, then  there  was  but  one  halfpenny  or  farthing  paid  ;  so  that 
sometimes  it  fell  out  to  be  somewhat  less  than  2s.  6d.  in  the 
pound. 

And  it  appears  by  the  book  cases  in  the  reign  of  Edward  the 
third,  that  the  provision  made  for  the  ministers  of  London,  was 
by  offerings  and  obventions;  albeit  the  particulars  are  not  as- 
signed there,  but  must  be  understood  according  to  the  former 
ordinance  made  by  Niger. 

And  the  payment  of  2;.  6d.  in  the  pound  continuing  until  the 
IS  Mic.  2.  Arundel  archbishop  of  Canterbury  made  an  explan- 
[  552  ]  ation  of  Niger's  constitution,  and  thrust  upon  the  citizens  of  Lour 
don  two  and  twenty  more  saints'  days  than  were  intended  by  the 
constitution  made  by  Niger ;  whereby  the  o^rings  now  amounted 
unto  the  sum  of  3s.  5d.  in  the  pound.  And  there  being  some 
reluctation  by  the  citizens  of  London,  pope  Innocent,  in  the 
5  Hen,  4.,  granted  his  bull,  whereby  Arundel's  explanation  was 
confirmed.  Which  confirmation  (notwithstanding  the  difference 
between  the  ministers  and  citizens  of  London,  about  those  two 
and  twenty  saints'  days  which  were  added  to  their  number)  pope 
Nicholas  also  by  his  bull  did  confirm  in  the  31  i7. 6. 

Against  which  the  citizens  of  London  did  contend  with  so 
high  a  hand,  that  they  caused  a  record  to  be  made,  whereby  it 
might  appear  in  future  ages,  that  the  order  of  explanation  made 
by  the  archbishop  of  Canterbury  was  done  without  calling  the 
citizens  of  London  unto  it,  or  any  consent  given  by  them.  And 
it  was  branded  by  them  as  an  order  surreptitiously  and  abruptly 
obtained,  and  therefore  more  fit  to  have  the  name  of  a  destruct- 
ory  than  a  declaratory  order. 

Nevertheless,  notwithstanding  this  contention,  the  payment 
seemeth  to  have  been  most  usualTy  made  according  to  the  rate  of 
Ss.  Sd.  in  the  pound.  For  Landwood,  who  writ  in  the  time  of 
Hen.  6.,  in  his  provincial   c(»istotions  debating  the  question, 


whether  the  merchants  and  artificers  of  the  city  of  London  ought 
to  pay  any  tithes,  sheweth,  that  the  citizens  of  London,  by  an 
ancient  ordinance  observed  in  the  said  city,  are  bound  every 
Lord's  day  and  every  principal  feast-day  either  of  the  apostles  or 
others  whose  vigils  are  &sted,  to  pay  one  &rthinff  for  every  IQs^ 
rent  that  they  paid  for  their  houses  wherein  they  dwelt. 

And  in  the  36  Hen.  6.  there  was  a  composition  made  between 
the  citizens  of  London,  and  the  ministers,  that  a  payment  should 
be  made  by  the  citizens  according  to  the  rate  of  35.  5d.  in  the 
pound :  and  if  any  house  were  kept  in  the  proper  hand  of  the 
owner,  or  were  demised  without  reservation  of  any  rent;  then 
the  churchwardens  of  the  parish  where  the  houses  were  should 
set  down  a  rate  of  the  houses,  and  according  to  that  rate  payment 
should  be  made. 

After  which  composition  so  made,  there  was  an  act  of  common 
council  made  in  the  14  Edw,  4.  in  London,  for  the  confirmadcm 
of  the  buU  granted  bv  pope  Nicholas. 

But  the  citizens  of  London  finding  that  by  the  common  laws  [  553  ] 
of  the  realm,  no  bull  of  the  pope,  nor  arbitrary  composition,  nor 
act  of  common  council,  could  bind  them  in  such  things  as 
concerned  their  inheritance;  they  still  wresded  with  the  clergy, 
and  would  not  condescend  to  the  payment  of  the  said  \  \cL  by  uie 
year,  obtruded  upon  them  by  the  addition  of  the  two  and  twenty 
saints'  days :  whereupon  there  was  a  submission  to  the  lord  chan- 
cellor and  divers  others  of  the  privy  council  in  the  time  of  kiiu; 
Hen.  8. ;  and  they  made  an  order  for  the  payment  of  tithes  accorf 
ing  to  the  rate  of  2s.  BcL  in  the  pound;  which  order  was  first 
promulgated  by  a  proclamation  made  and  afterwards  established 
by  an  act  of  parliament  made  in  the  27  HS.  c.2l.  intitled,  *^  An 
«  act  for  the  payment  of  tithes  within  the  city  and  suburbs  of 
*^  London,  until  another  law  and  order  shall  be  made  and  publish- 
'^  ed  for  the  same."    Privilegta  Londini^  456,  457,  458.  (5) 

And  ten  years  after  this  another  law  and  order  was  made,  by 
the  stati^te  of  the  37  H.  8.  c.  12.  as  followeth:  Where  of  late 
time,  contention,  strife,  and  variance  hath  risen  and  grown,  witiiin 
the  city  of  London  and  the  liberties  of  the  same,  between  tiie 
parsons,  vicars,  and  curates  of  the  said  ci^,  and  the  citizens  and 
inhabitants  of  the  same,  for  and  concerning  the  payment  of  tithes 
oblations,  and  other  duties,  within  the  said  city  and  liberties ;  for 
appeasing  whereof,  a  certain  order  and  decree  was  made  thereof, 
by  the  most  reverend  &ther  in  God,  Thomas  archbishop  of  Can- 
terbury, Thomas  Audley,  knight,  lord  Audley  of  Walden,  and 
then  lord  chancellor  of  £ngland,  now  deceased,  and  other  of  the 
king's  most  honourable  privy  council;  and  also  the  king^s  letters 

_^ I  I  II  L  ■  I  — "  ~~ • vm~t  r  ■■  ■'■^■jM_iw^MH-U-i 

(5)  It  has  been  questioned,  whether  this  act  is  not  still  in  force. 
See  "  Tyrwhitt's  Argument^'*  pages  25—37. 
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patents  and  proclamation  was  made  thereof  and  directed  .to  the 
said  citizens  concerning  the  same ;  whereupon  it  was  after  enact- 
ed in  the  parliament  holden  at  Westminster  by  prorogation,  the 
fourth  day  of  February,  in  the  twenty-seventh  year  of  the  king^s 
most  noble  reign,  that  the  citizens  and  inhabitants  of  the  same 
city  should  at  Easter  then  next  following,  pay  unto  the  curates 
of  the  said  city  and.  suburbs,  all  such  and  like  sums  of  money  for 
tithes,  oblations,  and  other  duties,  as  the  said  citizens  and  inhabit- 
ants by  die  order  of  the  said  late  lord  chancellor,  and  other  the 
kiofl^s  most  honourable  council,  and  the  king's  said  proclamation, 
paid  or  ought  to  have  paid  by  force  and  virtue  of  die  said  order 
at  Easter  in  the  year  1535 ;  and  the  same  payments  so  to  con- 
tinue from  time  to  time,  until  such  time  as  any  other  order  or  law 
[  55^  ]  should  be  made  by  the  king  and  the  two  and  thir^  persons  by 
the  king  to  be  named,  as  well  for  the  fiill  establishment  concern- 
ing the  payment  of  all  tithes,  oblations,  and  other  duties  of  the 
inhabitants  within  the  said  city,  suburbs,  and  liberties  of  the  same, 
as  for  the  making  of  other  ecclesiastical  laws  of  this  realm  of  Eng- 
land; and  that  every  person  denying  to  pay  as  is  aforesaid, 
should  by  the  commandment  of  the  mayor  of  London  ibr  the 
time  being,  be  committed  to  prison,  there  to  remain  until  such 
time  as  he  should  have  agreed  with  the  curate  for  his  said  tithes, 
oblations,  and  other  duties  as  is  aforesaid,  as  in  the  said  act  more 
plainly  appeareth :  since  which  act,  divers  variances,  contentions, 
and  strifes  are  newly  arisen  and  grown,  between  the  said  parsons, 
vicars,  and  curates,  and  the  said  citizens  and  inhabitants,  toudi- 
ing  the  payment  of  the  tithes,  oblations,  and  other  duties,  by 
reason  of  certain  words  and  terms  specified  in  the  said  order, 
which  are  not  so  plainly  and  fully  set  forth,  as  is  thought  con- 
venient and  meet  to  be;  for  appeasing  wherec^,  as  well  the  said 
parsons,  vicars,  and  curates,  as  the  said  citizens  and  inhabitants, 
have  compromitted  and  put  themselves  to  stand  to  such  order 
and  decree  touching  the  premises,  as  shall  be  made  by  the  said 
right  reverend  father  in  God  and  the  several  other  persons  here- 
under mentioned,  for  a  final  end  and  conclusion  to  be  had  and 
made  touching  the  premises  for  ever :  and  to  the  intent  to  have  a 
'  full  peace  ana  perfect  end  between  the  said  parties,  their. heirs, 
and  successors,'  touching  the  said  tithes,  oblations,  and  other 
duties  for  ever,  it  is  enacted,  that  such  end,  order,  and  directicxi 
3S  shall  be  made  Inr  the  fore>*named  archbishop  and  the  several 
other  persons  as  aforesaid,  or  any  six  of  them,  before  the  first 
day  of  March  next  ensuing,  concerning  the  payment  of  tithes, 
oblations,  and  other  duties  within  the  said  city  and  the  liberties 
thereof,  and  inroUed  of  record  in  the  high  court  of  chancery  (6)f 
shall  stand,  remain,  and  be  as  an  act  of  parliament,  and  shall  bind 


(6)  See  551.  note  {I). 


as  well  all  citizens  and  inhabitants  of  the  said  city  and  liberties 

for  the  time  being,  as  the  said  parsons,  vicars,  curates,  and  their 

successors  for  ever,  according  to  the  eifect,  purport,  and  intent 

of  the  said  order  and  decree  so  to  be  made  and  inrolled ;  and 

that  every  person  denying  to  pay  any  of  his  tithes,  oblations,  or 

other  duties,  contrary  to  the  said  decree  so  to  be  made,  shall  by 

the  commandment  of  the  mayor  of  London  for  the  time  being, 

and  in  his  default  or  negligence  by  the  lord  chancellor  of  England 

for  the  time  being,  be  committed  to  prison,  there  to  remain  till    C  ^^^  ] 

such  time  as  he  hath  agreed  with  the  curate  fot  the  same. 

Which  decree  made  in  pursuance  hereof  is  as  foUoweth :  viz.    . 

(1)  As  touching  the  payment  of  tithes  in  the  city  of  London, 
and  the  liberties  of  the  same,  it  is  fully  ordered  and  decreed  by 
the  most  reverend  father  in  God,  Thomas  archbishop  of.  Can- 
terbury, primate  and  metropolitan  of  England,  Thomas  lord 
Wryothesley,  lord  chancellor  of  England,  William  lord  St.  John, 
president  of  his  majesty's  council  and  lord  great  master  of  his 
majesty's  household,  John  lord  Kussel,  lord  privy  seal,  Edward 
earl  of  Heitford,  lord  great  chamberlain  of  England,  John 
viscount  Lisle,  high  admiral  of  England,  Richard  Lister,  knight, 
chief  justice  of  England,  and  Roger  Cholmeley,  knight,  chief  ba- 
ron of  his  majesty's  exchequer,  this  twenty-fourth  day  of  February 
in  the  year  of  our  Lord  1  S^S,  according  to  the  statute  in  such 
case  lately  provided,  that  the  citizens  and  inhabitants  of  the  said 
city  and  libertie3  thereof  for  the  time  being  shall  yearly,  without 
fraud  or  covin,  for  ever  pay  their  titlies  to  the  parsons,  vicars,  and 
curates  of  the  said  city  and  their  sucessors  for  the  time  being, 
after  the  rate  hereafter  following;  that  is,  to  wit.  Of  every  105. 
rent  by  the  ye(tf\  ofaU  houses^  shops,  warehouses,  cellars,  stables, 
and  every  of  them,  within  the  said  city  and  liberty  thereof,  1 6  £?• ; 
and  of  every  20^.  rent  by  the  year,  2s.  9d. ;  and  so  above  the 
rent  of  20^.  by  the  year,  ascending  from  10^.  to  10;.,  according 
to  the  rate  aforesaid. 

(2)  Item,  that  where  any  lease  i«  or  shall  be  made  of  any 
dwelling-house  or  houses,  shops,  warehouses,  cellars,  or  stables, 
or  any  of  them,  by  fraud  or  covin,  reserving  less  rent  than  hath 
been  accustomed  or  is ;  or  where  any  such  lease  shall  be  made 
without  any  rent  reserved  upon  the  same,  ty  reason  of  any  Jine 
or  income  paid  beforehand^  or  by  any  other  Jraud  or  covin ;  in  every 
such  case,  the  tenant  or  farmer  shall  pay  for  his  tithes  of  the 
same,  after  the  rate  aforesaid,  according  to  the  quality  of  such 
rents  as  the  same  were  last  letten  for,  without  fra.ud  or  covin  be- 
fore the  making  of  such  lease. 

(3).  Item,  that  every  owner  or  inheritor  of  any  dwelling-house, 
or  houses,  shops,  warehouses,  cellars,  or  stables,  inhabiting  or 
occupying  the  same  himself,  shall  pay  after  such  rate,  according 
to  the  quAHltity  of  $uch  yearly  rent  as;  the  same  was  last  letten  for, 
without  fraud  or  covin. 
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(4)  Item,  if  any  person  hath  taken,  or  hereafter  shall  take,  any 
mease  or  mansion  place  by  lease,  and  the  taker  thereof  his  exe- 
cutors, or  assigns,  doth  or  shall  inhabit  in  any  part  thereof  and 
hath  within  eight  years  last  past  before  this  order,  or  hereafter 

[  556  ]  shall  let  out  the  residue  of  the  same:  in  such  case,  the  principal 
fiurmer  or  farmers  or  first  taker  or  takers  thereof,  their  executors, 
<Mr  assigns,  shall  pay  their  tithes  after  the  rate  abovesaid,  accord- 
ing to  uie  qaand^  of  their  rent  by  the  year. 

(5)  And  if  any  person  shall  take  divers  mansion-houses,  shops, 
warehouses,  cellars,  or  stables  in  one  lease,  and  shall  let  out  one 
or  more  of  them,  and  shall  keep  one  or  more  in  his  own  hands, 
and  inhabit  in  the  same ;  the  said  taker  and  his  executors  or  as- 
signs, shall  pay  their  tithes  after  the  rate  abovesaid,  according  to 
the  quantity  of  the  yearly  rent  of  such  mansion-houses  or  house 
retained  in  his  own  hands ;  and  his  assignees  of  the  residue  of 
the  said  mansion-house  or  houses,  shall  pay  their  tithes  after  the 
rate  abovesaid,  according  to  the  quantity  of  their  yearly  rents. 

(6)  Item,  if  such  fiirmer  or  farmers,  or  his  or  tlieir  assigns,  of 
any  mansion-house .  or  houses,  warehouses,  shops,  cellars,  or 
stables,  hath  at  any  time  within  eight  years  last  past,  or  shaU 
hereafter  let  over  all  the  said  mansion-house  or  houses  contained 
in  his  or  their  lease,  to  one  or  more  persons ;  the  inhabitants, 
lessees,  or  occupiers  thereof,  shall  pay  their  tithes  after  the  rate 
of  such  rents  as  the  inhabitants,  lessees,  or  occupiers  and  their 
assigns  have  been  or  shall  be  charged  withal,  without  fraud  or 
covin. 

(7)  Item,  if  any  dwelling-house  within  eight  years  last  past 
was,  or  hereafter  shaU  be  converted  into  a  warehouse,  storehouse, 
or  such  like ;  or  if  a  warehouse,  storehouse,  or  such  like,  within 
the  said  eight  years  was,  or  hereafter  shall  be  converted  into  a 
dwelling-house;  the  occupiers  thereof  shall  pay  tithes  for  the 
same,  after  the  rate  above  declared  of  mansion-bouse  rents. 

(8)  Item,  that  where  any  person  shall  demise  any  dyehouse 
or  brewhouse,  with  implements  convenient  and -necessary  for 
dyeing  or  brewing,  reserving  a  rent  upon  the  same,  as  well  in 
respect  of  such  implements,  as  in  respect  of  such  dyehouse  or 
brewhouse ;  the  tenant  shall  pay  his  tithes  after  such  rate  as  is 
abovesaid,  the  third  penny  abated :  and  every  principal  house  or 
houses,  with  key  or  wharf,  having  any  crane  or  gibet  belonging 
to  the  same,  shall  pay  after  the  like  rate  of  their  rents,  as  is  afore- 
said, the  third  penny  abated ;  and  the  other  wharfs  belonging  to 
houses  having  no  crane  or  gibet,  shall  pay  for  tithes  as  maS.  be 
paid  for  mansion-houses  in  form  aforesaid. 

9)  Item,  that  where  any  mansion-house  with  a  shop,  stable, 

warehouse,  wharf  with  crane,  timber  yard,  teinter  yard,  or  gar* 

[|  557  ]   den  belonging  to  the  same,  or  as  parcel  of  the  same,  is  or  saaSX 

be  occupi^  together;  if  the  same  be  hereafter  severed  or  divided. 


or  at  any  time  within  eight  years  last  past  were  severed  or  divided^ 
then  the  farmers  or  occupiers  thereof  shall  pay  such  tithes  as  is 
abovesaid  for  such  shops,  stable,  warehouses,  wharf  with  crane, 
timber  yard,  teinter  yard,  or  garden  aforesaid,  so  severed  or  di* 
vided,  after  the  rate  of  their  several  rents  thereupon  reserved. 

(10)  Item,  that  the  said  citizens  and  inhabitants  shall  pay 
their  tithes  quarterly ;  that  is  to  say,  at  the  feast  of  Easter,  the 
nativity  of  St.  John  Baptist,  the  feast  of  St.  Michael  the  archan- 
gel, and  the  nativity  of  our  Lord,  by  even  portions. 

(11)'  Item,  that  every  householder  paying  10s.  rent  or  above, 
shall  for  him  or  herself  be  discharged  of  dieir  four  offering  days ; 
but  his  wife^  children,  servants,  or  others  of  their  family,  taking 
the  rights  of  the  church  at  Easter,  shall  pay  2d.  for  their  four 
ofiering  days  yearly,  • 

(12)  Provided  always,  and  it  is  decreed,  that  if  any  house 
which  hath  been  or  hereafter  shall  be  letten  for  105.  rent  by  the 
year,  or  more,  be  or  hath  been  at  any  time  within  eight  years 
last  past,  or  hereafter  shall  be  divided  and  leased  into  small  par- 
cels or  members,  yielding  less  yearly  rent  than  105.  by  the  year; 
the  owner,  if  he  shall  dwell  in  any  part  of  such  house,  or  else 
the  principal  lessee  (if  the  owner  do  not  dwell  in  some  paits  df 
the  same)  shall  pay  for  thie  tithes  afl;er  such  rate  of  ren^  as  the 
same  house  was  accustomed  to  be  letten  for  before  such  division 
or  dividing  into  parts  and  members ;  and  the  under  farmers  and 
lessees  to  be  discharged  of  all  tithes  for  such  small  parcels,  parts, 
or  members,  rented  at  less  yearly  rent  than  1 05.  by  the  year  with^ 
out  firaud  or  covin,  paying  2d,  yearly  for  four  offering  days. 

(13)  Provided  always,  and  it  is  decreed,  that  for  such  gardens 
as  appertain  not  to  any  mansion-house,  and  which  any  persoti 
holdeth  in  his  hands  for  pleasure,  or  to  his  own  use ;  the  perscm 
holding  the  same  shall  pay  no  tithes  for  the  same.  But  if  any 
person  which  shall  hold  any  such  garden,  containing  half  an 
acre  or  more,  shall  make  any  yearly  profit  thereof,  by  way  of 
sale;  he  shall  pay  tithes  for  the  same  afler  such  rate  of  his  rent, 
as  is  herein  first  above  specified. 

(14)  Provided  also,  that  if  any  such  gardens  now  being  of  the 

auantity  of  half  an  acre  or  more,  be  hereafter  by  fraud  or  covin 
ivided  into  less  quantities ;  then  to  pay  according  to  the  rate 
abovesaid. 

(15)  Provided  always,  that  this  decree  shall  not  extend  to  the 
houses  of  great  men,  or  noblemen,  or  noblewomen,  kept  in 

their  own  hands,  and  not  letten  for  any  rent,  which  in  times  past    [  SSB  ] 
have  paid  no  tithes,  so  long  as  they  shall  so  continue  unletten : 
nor  to  any  halls  of  cra^  or  companies,  so  long  as  they  be  kept 
imletten,  so  that  the  same  halls  in  times  past  have  not  used  to 
pay.  any  tithes. 

(16)  Provided  always,  and  it  is  decreed,  that  this  present 
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order  and  decree  shall  not  in  any  wise  extend  tb  bind  or  charge 
any  sheds,  stables,  cellars,  timber  yards,  nor  teinter  yards,  which 
were  never  parcel  of  any  dwelling-house,  nor  belonging  to  any 
dwelling-house,  nor  have  been  accustomed  to  pay  any  tithes ; 
but  that  the  said  citizens  and  inhabitants  shall  thereof  be  quit 
of  payment  of  any  tithes,  as  it  hath  been  used  and  accustomed. 

(17)  Provided  also^  and  it  is  decreed,  that  where  less  sum 
.than  after  16^^.  in  the  lOs.  rent,  or  less  sum  than  25.  9^  in  the 
20s.  rent,  hath  been  accustomed  to  be  paid  for  tithes ;  in  such 
places  the  said  citizens  and  inhabitants  shall  pay  but  only  after 
such  rate  as  hath  been  accustomed. 

(18)  Item,  it  is  also  decreed,  thatif  any  variance,  controversy, 
or  $trUe,  shall  arise  in  the  said  city  for  non-payment  of  any  tithes; 
or  if  any  variance  or  doubt  shall  arise  upon  the  true  knowledge 
or  division  of  ady  rent  or  tithes,  within  the  liberties  of  the  said 
city,  or  of  any  extent  or  assessment  thereof;  or  if  any  doubt 
arise  upon  any  other  thing  contained  within  this  decree ;  then 
upon  complaint  made  by  the  party  grieved,  to  the  mayor  cfihe  city 
^London  for  the  time  being  (6),  the  said  mayor  by  the  advice 
of  counsel  shall  call  the  parties  before  him,  and  make  a  final  end 
of  the  same,  with  costs  to  be  awarded  by  the  discretion  of  the 
said  mayor  and  his  assistants,  according  to  the  intent  and  pur- 
port of  this  present  decree* 

(19)  And  if  the  mayor  shall  not  make  an  end  thereof  within 
two  months  after  complaint  to  him  made,  or  if  any  <^  the  said 
.parties  find  themselves  aggrieved :  the  lord  chancellor  of  England 
for  the  time  being,  upon  complaint  to  him  made  within  three 

.months  then  next  following,  shall  make  an  end  in  the  same^  with 
such  costs  to  be  awarded  as  shall  be  thought  conveni^it,  accord- 
ing to  the  intent  and  purport  of  the  said  decree. 

(20)  Provided  always,  that  if  any  person  take  any  tenement 
fii;>r  a  less  rent  than  it  was  accustomed  to  be  letten  for,  by  reason 
of  great  ruin  or  decay,  burning,  or  such  like  occasions  or  misfor- 
tunes ;  such  person,  his  executors,  or  assigns,  shall  pay  tithes  only 
after  the  rate  of  the  rent  reserved  in  his  lease,  and  none  other- 
wise, as  long  as  the  same  lease  shall  endure. 

[Rate  bow        (l)  Of  even/  lOs.  rent  by  tkeyear']  It  was  resolved,  in  the  case 
'3     of  Dr.  MeadAouse  against  Dr.  Taylor ,  that  a  rent  for  half  a  year, 

(6)  An  act  of  parliament  creating  a  special  jurisdiction  never 
ousts  the  jurisdiction  of  Westminster  Hall  without,  special  words. 
Hence  notwithstanding  remedy  for  the  recovery  of  tithes  is  thus 
given  before  the  lord  mayor  of  London  by  this  act,  yet  as  it  has  no 

•  negative  words  in  it,  and  tithes  being  determinable  ao  antiquoy  as  it 
is  said  in  the  court  of  exchequer,  that  court  as  well  as  the  court  of 

'  chancery  has  an  original  jurisdiction  over  tithes  in  London.  See 
Langham  v.  Bakery  Hardr.  i2. 116.  (1658.)  Com.  Dig.  tit.  Diimes 
(M13,)  Gibs.l22S.  Warden  and  Minor  Canons  of  SUPauTss. 
Crickett,  Gxvm.  1425.     Miller  v.  Kinaston^  Dickins.  -ft,  77S.     . 


and  afterwards  fi3r  another  half  year,  is  a  yearly  rent,  or  a^rent 
by  the  year,  witliin  the  meaninff  of  this  decree.     Kojff  ISO,  (7) 

Ofidl  houses']  In  the  case  of  Green  v.  IPipe  or]  Piper^  ( 1 59 1 )  £. 
34  Eliz.^  it  was  suggested,  in  order  to  hinder  the  granting  of  a  con- 
sultation, that  the  house  belonged  to  a  priory  which  was  dis- 
charged of  tithes  by  bull.  But  the  court  replied,  that  by  the 
common  law  houses  paid  no  tithes ;  and  the  right  in  the  present 
case  subsisting  immediately  upon  this  statute,  which  lays  them 
upon  every  house,  no  exemption  shall  be  allowed  but  to  such 
houses  as  are  specially  exempted  by  the  statute  itself.  CriKEliz* 
^76.  (8) 

(2)  By  reason  qfanyjme  or  income  paid  beforehand^  or  by  oM^ 
other  fraud  or  caoin^  M.  5  Ja.  Skidmore  and  Eire  plaiotifFs,  in  a 
prohibition  against  Bell,  parson  of  St.  Michael,  Queen-hithe)  in 
London ;  the  case  was  this :  The  said  parson  libelled  before  the 
chancellor  of  London  for  the  titlies  of  an  house  called  the  Boar's 
Head  in  Bread-street,  in  the  said  parish,  the  ancient  fiirm  rent 
whereof  was  5L  at  the  time  of  the  said  decree  and  after ;  and  that 
of  late  a  new  lease  was  made  of  the  said  house,  rendering  the 
rent  of  51.  a  year,  and  over  that  a  great  income  or  fine,  which 
was  covenanted  and  agreed  to  be  paid  yearly  at.  the  same  day ; 
that  the  rent  was  paid  as  a  sum  in  gross,  and  thai  so  much  rent 

(7)  The  rate  is  to  be  assessed  on  the  improved  fixed  rent,  and  not 
according  to  the  old  rents  as  they  were  before  the  statute.  Sheffield 
V.Pierce,  Gium.  508.  Ivatt  v.  Warfen,  Gtom.  1054.  Warden  and 
Minor  Canons  of  St.  Paid's  v.  Morris,  9  Ves.  155. ;  and  where  fraud 
is  imputed  it  lies  on  the  complainant  to  prove  it; per  Rschards,  C.  B* 
in  Minor  Canons  of  St.  Pauts  v.  Crickett,  Dan.  R.  48.  Where  new 
houses  are  built  on  the  site  of  old  buildings,  and  continue  in  the  occu- 
pation of  the  owner,  the  tithe  is  to  be  estimated  on  the  value  and  not 
on  the  rent  of  the  old  buildings,  on  the  site  of  which  they  are  erected. 
Antrobus  v.  E.  /.  Co.,  1 S  Ves,  9.  (see  p.  560.)  Indeed  if  the  new  house 
be  erected  on  the  site  of  a  shed  or  other  buildings  which  before  paid 
no  tfthe,  it  is  liable  under  the  statute.  1  Dan.  R.  45.  in  notis,  ana  see 
cases  there  cited. 

(8)  Moor,  912.  S.  C.  Gx/m.  164.  So  it  is  no  defence  to  a  demand 
for  tithe,  that  the  house  stands  on  the  site  of  old  houses  which  never 
paid  it,  Bramston  v.  Heron.  GWn.  1814.;  or  that  there  never  was 
nor  is  any  rent  paid  by  the  occupier  who  is  the  owner,  and  therefore 
that  there  is  no  tithe  due,  Kvnaston  v.  E.  /.  Company.  Wils.  Exch. 
R.  25.  4  Pri.  R.  84.  n. ;  for  lUl  houses  are  chargeable  except  those 
expressly  exempted  by  the  statute.  Chreen  v.  Finer,  Cro.  EL  276. 
And  therefore  the  deanery  house  of  St.  Paul's  was  held  liable  to  tithes 
at  2«.  9d,  in  the  pound  on  its  full  value  under  37  H.  8.  c.  12.  Warden 
and  Canons  v.  Dean  of  St.  PauTs  (1817).  Wils.  Exch.  R.l.  ^  Pri. 
R.  65.  S.  C.  So  the  privilege  does  not  extend  to  the  building,  when 
altered  to  another  thing ;  thus  where  a  shed  is  converted  into  a  ware-* 
house,  the  exemption  mr  the  shed  ceases.  Gxvm.  1315.  and  see  {  8. 
and  10.  of  the  Decree. 
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mifffat  have  been  reserved  for  the  sdd  house,  as  the  rent  reserved 
and  the  sum  in  gross  amounted  unto;  which  reservation  and 
covenant  were  made  to  defraud  the  said  parscm  of  the  tithes  of 
the  true  rent  of  the  said  house,  which  to  him  did  appertain  by 
the  purport  and  true  intention  of  the  said  decree.  And  in  this 
case  four  points  were  resolved  by  the  court :  1.  If  so  much  rent 
be  reserved,  as  was  accustomed  to  be  paid  at  making  of  the  sM 
decree  (whatsoever  fine  or  income  be  paid),  that  the  parson  can 
aver  no  covin  (9) ;  for  the  words  of  the  decree  be,  **  Where  any 
lease  is  or  shall  be  made  of  any  dwelling-house  by  fraud  or 
covin,  in  reserving  less  rent  than  hath  been  accustomed  :**  so 
as  if  the  accustomed  rent  be  reserved,  no  fraud  can  be  allied ;  for 
the  fraud  by  the  decree  is,  when  lesser  rent  than  was  then  accus- 
tomed to  be  paid  is  reserved,  or  if  no  rent  at  all  be  reserved,  for 
then  tithe  shall  be  paid  according  to  the  rent  that  then  was 
last  before  reserved  to  be  paid.  (1)  So  as  the  decree  consisteth 
upon  four  points;  first,  where  the  accustomed  rent  was  reserved; 
secondly,  where  the  rent  was  increased,  there  the  tithes  should 
be  paid  according  to  the  whole  rent ;  thirdly,  where  lesser  rent 
was  reserved ;  and  fourthly,  where  no  rent  was  reserved,  but  had 
been  formerly  reserved.  And  this  act  and  decree  were  very  be- 
neficial for  the  clergy  c^  London,  in  respect  of  that  which  they 
had  before.  And  die  defendant  in  his  libel  confesseth,  that  the 
accustomed  rent  was  reserved ;  and  therefore  no  cause  of  suit. 
2.  It  was  resolved,  that  as  to  such  houses  as  were  never  letten  to 
farm,  but  inhabited  by  the  owner,  this  is  casus  omissus,  and  shall 
pay  no  tithes  by  force  of  the  decree.  (2)  3.  It  was  resolved,  that 
where  the  decree  saitb,  **  Where  no  rent  is  reserved  by  reason 
*^  of  any  fine  or  income  paid  beforehand  f*  albeit  no  fine  or  in- 
come be  paid  in  that  case,  yet  if  no  rent  be  reserved,  the  parson 
shall  have  his  tithes  according  to  the  decree ;  for  that  is  put  but 
for  an  example  or  cause,  why  no  rent  is  reserved ;  and  whether 
any  fine  or  income  were  paid  or  no,  is  not  material  as  to  the 

parson.     4.  It  was  resolved,  that  the  parson  could  not  sue  for 

— ■ ■  I 

(9)  But  in  Warden  and  Canons  v.  Dean  of  Si.  Paul's,  E,  1817. 
fVUs.Ex.R.  1.4.  Pri,R.65.  it  was  said  that  where  no  new  lease 
has  been  granted  for  many  years,  the  London  clergy  are  to  be 
paid  for  their  tithe  on  the  expiration  of  the  old  one  according  to  the 
improved  annual  value,  and  when  on  any  fine  paid  for  a  new  lease  the 
rent  is  reduced,  the  annual  value  is  to  be  estimated  by  the  amount  of 
such  fine. 

(1^  But  under  37  //.8.  c.  12.  the  pa3rment  Of  a  large  fine  if  attended 
by  no  diminution  of  the  accustomed  rent  is  not  fraudulent  or  covinous 
within  the  statute :  and  the  2s-  9d,  in  the  pound  will  be  decreed  on 
the  rent  only.  Canons  of  St.  PauVs  v.  Crickitt,  M,  1817-  Wightxv.  30. 
5  Pri.  14.  Dan.  i?.  37.  Where  Richards  C.B.  states  all  the  decisions 
on  the  statute,  and  see  another  case  between  the  same  parties  in 
2  Ves.iun.563. 

(2)  But  see  injra,  Antrobiis,  v.  E.  I.  Co.,  13  Ves.  9. 


ft 

the  said  tithes  in  the  ecclesiastical  court;  for  that  the  act  aiid 
decree  that  raised  and  gave  these  kind  of  tithes,-  did  Hmit  and 
appoint  how  and  before  whom  the  same  should  be  sued  for,  and 
did  appoint  new  and  special  judges  to  hear  and  determine  the 
same.     See  page  564.  n.     And  in  the  end  it  was  awarded,,  that 
the  prohibition  should  stand.     2  Inst.  660.  ^Degge^  c.  25.  356.] 
'  Antrobus  v.  The  East  India  Company [\S\9).  This  bill  was  filed 
by  the  plaintiff,  under  the  decree  and  stat.  37  Hen.  8.  c.  12.  for 
the  payment  of  tithes  at  the  rate  of  2s^9d.  in  the  pound  upon  the 
annual  value  of  premises,  consisting  of  extensive  warehouses, 
lately  erected  by  the  East  India  Company,  and  used  by  them  in 
the  course  of  their  trade.     The  warehouses  were  erected  upba 
the  scite  of  some  small  tenements,  some  of  which  appeared  by 
die  answer  to  have  been  formerly  occupied  at  low  rents :  as  ta 
the  others  the  antient  rents  were  not  known.     The  answer  did 
not  state  any  specific  customary  payment  in  lieu  of  tithes ;  but 
alleged  generally,  that  some  less  sums  than  2$.  9d,  in  the  pound 
had  been  paid.     The  defendants  insisted,  that  the  payment  ac- 
cording to  the  statute  could  be  only  upon  such  of  die  old  rents. 
^!&  were  ascertained ;  and  that  nothing  was  to  be  paid  in  respect, 
to  those  premises,  the  antient  rents  of  which  were  not  known :. 
And  they  contended,  that  an  issue  ought  to  be  directed ;  which 
was  opposed  by  the  plaintiff  on  the  ground  that  no  specific  cus-%^ 
tomary  payment  being  set  up,  no  foundation  was  laid  for  an  issue, 
[The  master  of  the  rolls,  Sir  William  Gr^anty  stated  th^t  thepro-^ 
position  in  the  answer  that  less  payments  than*  at  the  rate  of 
25.  9d.  in  the  pound   had  been  accustomed  to  be  paid,   say^ 
nothing  more  than  that  the  tithe  has  not  been  paid  at  that  rate^ 
That  is  perfecdy  immaterial  unless  you  can  shut  out  the  claim 
to  the  full  statutory  tithe,  by  shewing  some  specific  customary . 
payment  which  may  be  presumed  to  have  had  existence  at-  the 
time  the  statute  was  made.     These  premises  are  not  in  lease ; 
no  rent  therefore  is  reserved ;  all  the  property  is  in  the  occur 
pation  of  the  owners.     Upon  what  is  the  payment  to  be?     The 
expression  of  the  statute  is,  that  every  owner  occupying  himself, 
shall  pay  after  the  quantity  of  such  yearly  rent  as  the  same  were 
last  let  for,  without  firaiid  or  covin.     The  owner  might  say  his 
house  was  never  let ;  and  therefore  there  being  no  rent  at  which 
it  was  last  let,  it  is  not  liable  to  any  tithe,  and  it  is  difiicult  upon 
this  clause  of  the  statute  to  maintain  the  claim  of  tithe  of  new 
houses  occupied  by  the  owners.     Yet  it  seems  strange  that  the 
rector  entitled  to  tithe  for  the  old  house,  should  lose  his  right 
to  aoyrtithe  merely  because  a  new  house  has  been  built  in  its 
place,  all  other  circumstances  remaining  precisely  the  same.  (3) 

(3)  In  JVarden  and  Canons  v.  Dean  of  St.  Paul'sy  E.  1817.  Wils^ 
Exch.R.l.  4!  Pri,R.65.,  it  was  expressly  held  that  new  houses  on 
old  sites  are  liable  according  to  tlieir  annual  value, 
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The  plaintiff  contends  that  in  cases  in  wfaidi  none  of  the  pro- 
visions of  the  statute  i^pty^  the  rectoi^s  claim  rests  on  the  first 
general  enacting  clause  making  all  houses  ffenerally  sul^ect  to 
tithe.  If  the  general  object  was  to  sutgect  aU  houses,  particular 
words  are  to  be  construed  so  as  to  give  eflect  to  the  general  pur- 
pose* With  reference  to  that  there  is  no  reason  for  the  dis- 
tinction between  houses  let  and  not  let,  that  has  been  suggested : 
great  incongruity  would  arise  from  that»  and  tiie  words  are  large 
enouffh  to  include  both.  The  express  exemption  of  some  houses 
that  nave  never  been  let,  (viz.  in  $  16.  of  the  decree)  forcibly 
implies,  that  if  that  exemption  was  not  expressed,  all  houses, 
whether  let  or  not,  would  be  liable :  but  then  the  di£ScuIty  occurs, 
tiiat  the  payment  is  to  be  according  to  the  rent;  therefore  where 
there  is  no  rent,  no  tithe  is  due :  but  on  the  whole,  less  violence 
is  done  to  the  statute  bv  construing  the  word  **  rent*'  in  different 
senses  as  it  is  used  in  diflferent  clauses  than  by  holding  all  houses 
diat  never  were  in  lease  to  be  out  of  the  statute.  But  this  is  a 
difficulty  which  I  have  not  to  encounter ;  for  in  this  respect  the 
construction  is  settied  by  decisions  (4)  upon  whidi  ^  renf*  means 
either  actual  rent  or  estimated  rent  with  reference  to  the  valuer 
according  to  the  statute  to  which  it  is  applied :  and  in  opposition 
to  that,  mere  is  only  a  dicHtm  of  lord  Cotef  in  2lnst.  660.,  when 
it  was  not  the  point  in  tiie  case,  that  where  houses  were  not  let, 
that  is  casus  omissus^  and  no  titiie  is  payable.  The  meaning  is 
not,  that  where  there  is  a  yearly  rent,  recourse  shall  be  had  to 
the  value,  but  that  the  value  is  to  be  considered  where  there  is 
a  rent.  Hence  the  decree  was  made  for  payment  at  tiie  rate  of 
2s.  9d.  in  the  pound  upon  the  value,  and  a  reference  was  directed 
to  the  master  accordingly.  IS  Ves.  9.  1  Daw.  P.  C. 464.  &  C 
WiUiamson  v.  Gosling,  3  Gwn.  902.  S.  P. 

(17)   Where  less  sum  than  has  been  accustomed  to 

hepaidjbr  tithes']  Where  there  had  been  a  custom  to  pay  titiies 
according  to  a  pound  rate  before  the  statute,  such  payments  are 
still  to  be  continued,  as  it  was  never  intended  to  alter  or  enlarge, 
but  to  establish  them.  Thus  by  this  section,  if  there  had  b^n 
a  payment  of  less  sums  by  agreement  between  the  parson  and 
parishioners,  they  were  confirmed  by  the  statute  tiie  design  of 
which  was  to  settie  such  customary  payments  and  agreements 
which  have  never  been  set  aside  or  broken  through,  but  have 
been  ever  since  complied  with.  Bennett  v.  Treppass,  2Bro.  P.C. 
437.  Bunb.106.  GiU).  Exch.  Bep.  191.  St.  Brides  v.  Wilson^ 
Gwm.  635.  in  notis.  So  if  tiiere  has  been  acustomary  payment  since 
the  statute  of  a  less  sum  than  2s.  9d.  in  tiie  pound,  it  may  be 
good  evidence  to  infer  that  such  payment  had  sudi  an  existence 
AS  brii^  it  within  the  description  of  a  customary  payment  ac- 

(4)  See  Ivart  v.  Warren^  Gwm.  1054.   Grant  v.  Cannon^  id.&kl. 
Williamson  v.  Gosling,  id.  502. 


cording  to  the  true  int^dqient  of  the  act  Anfy'obus  v.  £.J.  Co.j 
13  Ves,  9.  Gwm^  S^O.,  which  customary  payment  must  have  been 
in  existence  at  the  time  of  the  act.  But  when  the  payment  of 
such  les3  sums  is  insisted  on,  it  will  be  necessary  for  the  parties 
so  insisting,  to  prove  what  specifig  sum  is,  and  has  been  paid. 
S.  C.  /jj/rflj,  560.  But  no  erUire  exemption  can  be  claimed  in 
London,  see  Green  v.  Piper,  &c.  page  559.] 

(18)  Upon  complaint  made']  In  tfie  aforesaid  case  of  Dr.  Mead- 
house  and  Dr.  Taylor,  it  was  held  by  the  court,  that  the  com- 
plaint ought  to  be  in  writing  (and  not  by  word  of  mouth  only), 
in  the  nature  of  a  monstrans  de  droit  declaring  all  the  title.  Nqy, 
130. 

To  the  mayor]  Pursuant  to  the  aforesaid  case  of  Skidmore  and 
Eire,  divers  prohibitions  have  been  granted  (when  tithes  were 
sued  for  upon  this  statute)  to  the  ecclesiastical  court.  But  when 
it  was  pleaded  in  the  year  1658,  that  the  right  of  tithes,  upon 
the  foundation  of  this  act,  could  not  be  cognizable  in  the  exche- 
quer, by  reason  of  the  provision  therein  made  for  determining  of 
all  controversies  before  the  lord  mayor  or  lord  chancellor ;  it  was 
held  clearly  by  the  barons,  that  the  court  of  exchequer  had  juris- 
diction in  me  cause,  because  the  act  had  no  negative  words  in  it. 
'■  Upon  which  Dr.  Gibson  shrewdly  observes,  that  if  affirm- 
ative words  will  not  exclude  the  temporal  court,  it  may  be 
hard  to  find  a  ffood  reason  why  (according  to  the  foregokig 
judgments)  theysnould  exclude  the  spiritual  court.  Gibs.  1223. 
(See  564  (a)  note.) 

After  aU,  notwithstanding  this  settlement  by  the  aforesaid  de* 
cree,  divers  prescriptions  for  the  payment  of  lesser  rates  than  the 
parsons  might  require  by  the  said  settlement,  (as  to  pay  105.  for  [  561  ] 
the  tithe  of  an  house,  dthough  the  rent  thereof  was  40/.  a  year 
or  more)  have  been  gained  and  allowed,  {k)  But  upon  the  oc- 
casion of  the  fire  in  London  in  the  year  1666,  as  to  the  churches 
and  -houses  thereby  consumed,  another  statute  was  made,  namely, 
the  22  &  23  C  2.  c.  15.,  which  is  as  foUoweth :  Whereas  the 
tithes  in  the  city  of  London  were  levied  and  paid  with  great  ine- 
quality, and  are,  since  the  late  dreadful  fire  there,  in  the  rebuild- 
ing of  the  same,  by  taking  away  of  some  houses,  alterinff  the 
foundations  of  many,  and*  the  new-erecting  of  others,  so  disor- 
dered, that  in  case  they  should  not  for  the  time  to  come  be  re- 
duced to  a  certainty,  many  controversies  and  suits  of  law  might 
thence  arise;  it  is  therefore  enacted,  that  the  annual  certain 
tithes  of  the  parishes  within  the  said  city  and  liberties  thereof, 
whose  churches  have  been  demolished,  or  in  part  c(xisumed  by 

(k)  These  are  confirmed  by  §  17.  of  the  decree.  [See  Bennett  v. 
Trem)a8,  QUb.  Eq*  RepA9\.  8  Vin.  Ab.  568.  Bunb.  106.  2Bro. 
P.  C.439.] 

p  p  4b 


561  Citbesf. 

the  late  fire»  and  which  said  parishes  by  yirtae  of  an  act  of  this 
present  parliament  remain  and  continue  sinj^  as  heretofore  they 
were,  gt  are  by  the  said  act  annexed  or  united  into  one  perish 
respectively,  shall  be  as  followeth ;  that  is  to  say,  the  annual  cer- 
tain tithes,  or  sum  of  money  in  lieu  of  tithes. 

[Increaaed  bj 
44  Cf.  3.  c.  Izxxiz.] 
to 

£       s.        j£      s.    d. 

(I)  Cy/A^/MxnxA^^Alhallows  Lombard- 

street  -  -  -       110    0       200     0    O 

[^AlhaUaws  Bread-street,  and  St 
John  Evangelist,  and  Alliallows 
the  great  imd  the  less,  see  (IS) 
and  (19)0 

(2)  QT  St  Bartholomew  Exchange  -     100    O  —  200     O    O 

(3)  QTSt.  Bridget  alias  Brides        -      120     0  —  200     0     O 

(4)  Of  St  Bennet  Finck        -  -      100     0  —  200     O    O 

(5)  Q^ St  Michael  Crooked-lane      -     100    0  —  200     0    O 

(6)  QfSu  Christopher  [united  to  St 

Margaret  Lothbury  by  21  G«  3. 

c.  71.]       -         -         -         -         120     a— 366  13     4 

(7)  or  St  Dionis  Back-church         -      120    0—200    0     a 

(8)  Of  SL  Dunstan  in  the  east      -         200    0  —  333     6     8 

(9)  QTStJamesGarlick-hythe        -      100     0  —  200    O     O 
(10)  Of  St.  Michael  ComhiU      -        .    140    0  ^  233     &    8 

(II)  QT  St  Michael  Bassishaw     -      -     132  11— 228  18     4 

(12)  Q^St  Margaret  Lothbuiy        -        [See  St  Christopher^ 

(13)  QfSu  Mary  Aldermant>ury        -     150    0  —  2S0    0     O 

(14)  QT  St  Martin  Ludgate      -        -      160     0  —  266  13     4 

(15)  (y  St  Peter  Cornhill      -        -        110    0  —  200     0     0 

(16)  Q^  St  Stephen  Coleman-street    *     110     0  —  200     0    0 

(17)  Q/"  St  Sepulchre  -  -  200     0  —  333     6     8 

(18)  QTAlhallows  Bread-street,  and  St 

John  Evangelist  -        -         140     0  —  233     6     8 

(19)  Q/*Alhallows  the  great,  and  Albal- 

lows  the  less         ...       200     0  —  333     6     8 
C  562  ]   (20)  QT  St.  Alban  Wood-street,  and  St 

Olaves  Silver-street        -        -     170     0  —  283     6     8 

(21)  Q^  St  Anhe  and  Agnes,  and  St 

John  Zachary         -  -  140     0  —  233     6     8 

(22)  or  St  AuOTstine,  and  St  Faith  -    172     0  —  286  13     4 

(23)  Of  St.  Andrew  Wardrobe,  and  St 

Anne  Blackfnars         -         -         140    "o  —  233     6     8 

(24)  Of  St  Antholin,    and    St  John 

Baptist         -         -         -         -      120     0  —  200     0     0 

(25)  Of  St  Bennet  Grace-church,  and 

St  Leonard  Eastcheap        -         140     0  —  233     6     8 
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[Increased  by 
44  G.  3.  c.  Ixxxix.] 
to 
£        8*  £        S,     d^ 

(26)  Of  St.  Bennet  PauFs  Wharf,    and 

St  Peter  Paul's  Wharf        -        100     0  —  200     0     O 

(27)  QT  Christ-church,  and  St,  Leonard 

Foster-lane        ...         200     0  —  333     6     8 

(28)  Of  St.  Edmond  the  king,  and  St 

Nicholas  Aeons  -        -  180     0  —  300     0     0 

(29)  Of  St  George  Botolph-lane,    and 

St.  Botolph  Billingsgate      -         180     0  —  300     0    0 
(SO)  *  Of  St  Laurence  Jewry,   and  St 

Magdalen  Milk-street         -  120    0 —  200     0     0 

(31)  Of  St  Ma^us,  and  St  Margaret 

New  Fish-street        -        -  170     0  —  233     6     8 

(32)  Q^  St  Michael  Royal,  ATid  St  Mar- 

tin Vmtry         -         -         -  140     0  —  233     e    8 

(33)  (y  St  Matthew  Friday-street,  and 

St  Peter  Cheap        -        -  1 50    0  —  250     0     0 

(34)  Of  St  Margaret  Pattons,  and   St 

Gabriel  Fenchurch        -      .  -      120    0  —  200    0     0 

(35)  Of  St  Maiy  at  Hill,  and  St  An- 

drew Hubbard  -        -         120     0  —  333     6     8 

(36)  Of  St  Mary   Woolnoth,   and  St 

Mary  Woolchurch  -  160     0—266  13     4 

(87)  Of  St.  Clement  Eastcheap,  and  St 

Martin  Orgars         -  -        140     0  —  233     6     8 

(38)  Of  St  Mary  Ab-church,  and  St 

Lawrence  Pountney  -         120     0  —  200     0     0 

(39)  Of  St.  Mary  Aldermary,   and  St 

Tliomas  Apostle         -         -         150     0  —  250     0     0 

(40)  Of  St  Mary  le  Bow,  St  Pancras 

Super-lane,  and  Alhallows  Ho- 
ney-lane -  -  200     0  —  353     6     8 

(41)  (y  St  Mildred   Poultry,  and  St 

Mary  Cole-church  -  170     0  —  283     6     8 

(42)  Of  St.  Michael  Wood-street,  and 

St  Mary  Staming        -         -      100     0  —  200     0     0    [  563  ] 

(43)  Of  St  Mildred  Bread-street,    and 

St  Margaret  Moses  -  130     0  —  216  13     4 

(44)  Of  St   Michael   Queenhythe  and 

Trmity  -  -  160     0  —  260  13     4 

(45)  Of  St  Magdalen  Old  Fish-street, 

and  St  Gregory         -         -         120     0  —  200     0     0 

(46)  Of  St.  Mary  Somerset,    and  St. 

Mary  Mountshaw        -        -       110    0  —  200    0    0 
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[IncreMedby 
44  G.  S.  c.  Ixzxix.] 
to 

£       s.        £      s.    d. 

(47)  Of  St  Nicholas  Coleabby,  and  St. 

Nicholas  Olaves         *  -         isO    0  —  216  IS     4 

(48)  Of  St.  Olave  Jewry,  and  St.  Martin 

Ironmonger-huie        -        -         120     0  —  200     0    0 

(49)  Of  St  Stephen  Walbrook,  and  St 

Bennet  Sheerhog        -        -        100    0  —  200     0     0 

(50)  Of  St  Swythin,  and  St  Mary  Bo- 

thaw  .  -  -  140     0  —  233     6     8 

(51)  Of  St.  Vedast   alias  Foster's,  and 

St  Michael  Quern       -        -       160    0—  266  13     4 

In  1819  a  petition  was  presented  to  parliament  by  the  fire 
act  clerOT  for  leave  to  bring  in  a  bill  further  to  increase  their  sti- 
pends. Xeave  being  given,  the  bill  was  printed,  but  subsequently 
withdrawn.  (5)] 

Which  respective  sums  of  money  to  be  paid  in  lieu  of  tithes; 
within  the  said  respective  parishes,  and  assessed  as  hereinafter 
is  directed,  shall  be  the  respective  certain  annual  maintenance 
(over  and  above  glebes  and  perquisites,  gifts  and  bequests  to  the 
respective  parson,  vicar,  ana  curate  of  any  parish  for  the  time 
beii^,  or  to  their  successors  respectively,  or  to  others  for  their 
use)  of  the  said  respective  parsons,  vicars,  and  curates,  who  shall 
be  leffally  instituted,  inducted,  and  admitted  iqto  the  respective 
parishes  aforesaid.  [22  &  23  C.  2.  c.  15.  §  3.  44  G.  3.  c.  hiixxix. 
J2.] 

And  for  the  more  equal  levying  of  the  same  upon  the  several 
houses,  buildings,  and  other  hereditaments  within  the  respective 
parishes,  assessments  were  ordered  to  be  made  before  July  24, 
1671,  upon  all  houses,  shops,  warehouses,  and  cellars,  wharfs, 
keys,  cranes,  water-houses,  tofts  of  ground  (remaining  unbuilt), 
and  all  other  hereditaments  whatsoever  (except  parsonage  or 
vicarage  houses),  the  whole  respective  sum  by  this  act  appointed, 
or  so  much  of  it  as  is  more  than  what  each  impropriator  is  by 
this  act  injomed  to  allow.     [22  &  23  C.  2.  c.  15.  §  4,  5,  6,  7.] 

And  tluree  transcripts  of  the  assessments  were  to  be  made; 
one  to  be  deposited  amongst  the  records  of  the  city,  another  in 
the  registry  of  the  bishop  of  London,  and  another  in  the  parish 
ves^  respectively,  for  a  perpetual  memorial  thereof. 

The  sums  assessed  to  be  paid  to  the  respective  parsons,  vicars, 
and  curates,  at  the  four  most  usual  feasts,  to  wit,  at  the  annun- 
ciation of  the  blessed  Virgin,  the  nativity  of  St  Jc^  Baptist,  the 
feast  of  St  Michael  the  archangel^  and  the  nativity  of  our  blessed 
Saviour,  or  within  fourteen  days  after  each  of  the  feasts  aforesaid^ 

(5)  See  Ti/ru)htit*B  **  Argument  on  Tithes  in  London." 
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by  equal  payments;  the  respective  payments  thereof  to  begin 
and  commence  only  from  such  time  as  the  incumbent  shall  begin 
to  officiate  or  preach  as  incumbent.     §  9. 

[By  4j4  G*  3.  r.lxxxix.  §  2.  Power  was  given  to  make  the  new 
assessments  on  houses  and  other  buUdings  before  21st  August^ 
1804,  by  the  aldermen  and  common  council  and  churchwardens 
in  each  ward, 

Bv  §  3.  power  of  appeal  was  given  to  the  lord  mayor  and  court 
of  aldermen  against  assessments.  By  §  4.  assessments  may  be 
altered  every  seven  years. 

By  §  6.  four  transcripts  of  the  assessments  were  to  be  made ; 
one  to  be  kept  in  the  town  clerk's  office,  another  in  the  bishop's 
registry,  another  in  the  parish  vestry,  and  the  fourth  to  be  de- 
livered to  the  incumbent  of  each  such  parish  respectively,  for  a 
perpetual  memorial  thereof. 

By  §  ?•  the  said  sums  shall  be  payable  by  quarterly  payments 
on  25th  December,  25th  March,  245th  June,  and  30th  September, 
in  every  year.] 

[By  22  &  23  Car.  2.  c.  15.  §  10.]  Impropriators  shall  pay  what 
bona  fide  thq/  have  used  and  ought  to  pay  (6)  to  the  respective 
incumbents  at  any  time  before  the  said  late  fu'e ;  the  same  to  be. 
computed  as  part  of  the  maintenance  of  such  incumbent.  [And 
by  44  6. 3.  c.  Ixxxix.  §  8.  this  provision  is  recited ;  and  it  is  fur- 
ther enacted,  that  in  the  parishes  of  St.  Brides,  St.  Bennett  Finch^ 
St.  Mary  Aldermanbury,  St.  Stephen  Coleman  street,  JihaU&ws  the 
less,  Christ  Church,  St.  Lawrence  Jewry,  St.  Lawrence  PouUry, 
and  St.  Mary  Cole  Ckurch,\h&  impropriators  shall  continue  to  allow 
and  pay  to  the  respective  incumbents  of  the  same  parishes  what 
they  have  been  accustomed  to  allow  and  pay  before  and  since  the 
passing  of  22  &  23  Car.  2.  c.  15.;  which  said  sums  shall  be  paid  to 
the  incumbents  of  the  same  respective  parishes  in  part  of  the  re- 
spective sums  hereinbefore  appointed  to  be  the  certain  annual 
maintenance  of  the  same  respective  incumbents.  By  $  9.  the 
vicar  oi  St.  Sepulchres  shall  from  29th  September,  1804,  receive 
the  full  sum  directed  by  this  act,  instead  of  the  one-third  of  the 
impropriate  tithes  due  to  him  by  endowment  from  the  London 
part  of  the  parish;  but  exclusive  of  the  one-third  of  the  tithes 
due  to  him  in  like  manner  from  the  Middlesex  part  thereof. 

44  G.  3.  c.  Ixxxix.  $  10.  is  for  continuing  certain  compensations 
out  oS  the  city  chamber,  in  lieu  of  houses  taken  down,  &c.  By 
(11.  the  sums  assessed  shall  be  recovered  in  case  of  refusal  of 


(6)  Thus,  though  ihejire  act  clergy  were  shut  out  by  this  act  from 
any  further  claims,  impropriators  in  fire  act  parishes,  where  impro- 
priation is,  may  enforce  payment  of  2;.  9^^.  in  the  pound  on  rack 
rents,  under  37  H.  8.  c.  \  2.  Sayer  v.  Mumford,  1  Wood's  Dec.  324. 
Toxvnley  v.  Wilson,  2  id. 
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payment)  by  warrant  of  a  magistrate.     By-  §  13.  if  thie  sums 
assessed  shall  be  paid  as  therein  mentioned,  they  shall  not  be 
raised  as  before  directed.     By  $$  13.  14.  churchwardens,  &c. 
may  make  yearly  assessments^  widi  appeal  to  court  of  aldermen. 
By  $  15.  sums  assessed  by  the  churdiwardens,  &c.  may  be  levied 
by  warrant  of  a  magistrate.     By  $  1 6.  if  the  monies  to  be  assessed 
by  the  churchwardens  as  in  §§  13,  14.,  are  unpaid  for  thirty  days 
after  any  quarter  day  of  payment,  the  same  shall  be  nused  in  the 
same  mamier  as  the  first  assessment.     $  17.  exempts  qoakers 
irom  being  collectors  under  this  :ict. 
[Powen  of       By  §  18.  all  and  singular  the  powers  and  authorities  in  and  by 
22*^*-  the  22  &  23  Car.  2.  c.  15.  given  to  and  vested  in  the  lord  mayor 
of^^  act     ^^^  court  of  aldermen,  are  vested  in  the  said  lord  mayor  and 
TMied  in      court  for  the  time  being,  for  and  in  respect  of  all  and  singular 
^^  ^'"^^    the  matters  and  things  in  this  act  contained,  or  by  this  act  en- 
l^^of  ■!-  <i^<^t^  so  &r  as  the  case  is  or  shall  be  applicable ;  and  that  in 
dermoi ;      case  the  sud  lord  mayor  and  court  of  aldermen  shall  refuse  or 
or  on  their   neglect  to  execute  any  of  the  respective  powers  to  them  by  this 
twiTof  £    ^^  granted,  or  to  perform  all  and  every  such  things  relating 
iMroniof     eitfier  to  the  assessing  or  levying  the  respective  sums  aforesaid, 
theezcbe-    as   they  are  by  this  act  authorized  and  required  to  perform, 
^*"*''^         either  expressly  or  by  reference,  then  it  shall  be  lawfiil  for  any 
two  or  more  of  the  barons  of  H.  M.'s  court  of  exchequer,  by 
warrant  or  warrants  under  their  hands  and  seals,  to  do  and  per-« 
form  what  the  said  lord  mayor  and  court  of  aldermen,  according 
to  the  true  intent  and  meanmg  of  this  act,  might  or  oug^  to  have 
done ;  and  by  such  warrant  either  to  impower  any  person  or 
persons  to  make  the  respective  assessments  as  aforesaid,  or  to 
authorize  the  respective  officers  or  persons  appointed  to  collect 
such  assessments,  to  levy  the  sax^e  by  distress  and  sale  of  the 
goods  of  any  perscm  or  persons  who  shall  refuse  or  n^lect  to 
pay  the  same  in  manner  and  form  as  aforesaid.] 

And  if  any  inhabitant  shall  refuse  or  neglect  to  pay  to  the  in- 
cumbent the  sum  appointed  by  him  to  be  paid  (the  same  being 
lawfully  demanded  upon  the  premises) ;  it  shall  be  lawfiil  for  the 
lord  mayor,  upon  oath  to  be  made  before  him  of  such  refiisal  or 
neglect,  to  grant  out  warrants  for  the  officer  or  person  appointed 
to  collect  the  same,  with  the  assistance  of  a  constable  in  the  day 
time,  to  levy  the  same  by  distress  and  sale  of  the  goods  of  the 
party  so  refiising  or  neglecting ;  restoring  to  the  owner  the  over- 
plus over  and  above  the  said  arrears  ana  the  reasonable  charges 
of  making  such  distress.     22  Car,  2.  c.  15.  $  11. 

And  if  the  lord  mayor  shall  refiise  or  neglect  to  execute  any 
of  the  powers  to  him  given  by  this  act ;  it  shall  be  lawfiil  for  the 
lord  chancellor  or  lordkeeper,  or  two  or  more  of  the  barons  of  the 
exchequer,  by  warrant  under  their  hands  and  seals  respectively^ 


to  do  and  perforin  what  the  said  lord  nmyor  might  or  ought  to 
have  done  in  the  premises.     Id.  §12, 

Provided,  that  no  court  or  judge,  ecclesiastical  (7)  or  temporal, 
shall  hold  plea  of  or  for  any  the  sum  or  sums  of  money  due 
and  owing,  or  to  be  paid  by  virtue  of  this  act,  other  than  the 
persons  hereby  authorized  to  have  cognizance  thereof;  nor  shall 
it  be  lawful  to  or  for  any  parson,  vicar,  curate,  or  incumbent,  to 
convent  or  sue  any  person  assessed  as  aforesaid,  and  refusing  or 
neglecting  to  pay  the  same  in  any  court  or  courts,  or  before  any 
Juoge  or  judges,  other  than  what  are  authorized  and  appointed 
by  this  act,  for  the  hearing  and  determining  of  the  same,  in 
manner  aforesaid.     Id.  J  14.  [and  44  G.  3.  c.lxxxix.  §  19.  S.P.] 

Provided  also,  that  it  shall  be  lawful  for  the  warden  and  minor 
canons  of  St.  Paul's,  parson  and  proprietors  of  the  rectory  of  the 
parish  of  St.  Gregory  aforesaid,  to  receive  and  enjoy  all  tithes, 
oblations,  and  duties  arising  or  growing  due  within  the  said 
parish,  in  as  large  and  beneficial  manner  as  formerly  they  have 
or  lawfully  might  have  done.     22  Car.  2.  c.  15,     §  15. 

In  the  case,  ex  parte  Savage  rector  of  the  united  parishes  of 
St.  Andrew  Wardrobe  and  St.  Anne  Blackfriars,  and  ex  parte 
Wood  rector  of  St.  Michael  Royal  and  St.  Martin  Vintry,  which 
came  before  lord  Harcourt  on  petition,  Oct.  29,  1713,  setting 
forth,  that  the  petitioners  had  respectively  demanded  of  the  in- 
habitants the  respective  rates  and  arrears  for  the  houses  in  their  [  565  ] 
respective  occupations,  but  they  refused  to  pay  the  same,  and 
that  the  petitioners  applied  to  sir  Richard  Hoare,  lord  mayor, 
for  such  warrants  as  the  act  of  parliament  directed  him  to  grant 
for  levying  the  said  money,  and  he  refused  to  grant  such  war- 
rants ;  wherefore  it  was  prayed  that  his  lordship  would  grant  the 
petitioners  his  warrant  to  levy  the  several  sums  of  money  so 
respectively  due  to  them,  by  distress  and  sale  of  the  goods  td 
the  de&ulters.  Lord  Harcourt,  thinking  the  matter  of  great 
consequence  to  the  London  clergy  in  general,  as  no  such  com- 
plaint since  the  making  of  the  act  had  been  before  made  to  the 
lord  chancellor,  or  lord  keeper  of  the  great  seal,  or  to  any  two 
of  the  barons  of  the  exchequer,  desired  the  assistance  of  Mr. 
Baron  Bury  and  Mr.  Baron  Price;  and  on  the  2d  Dec.  follow- 
ing It  came  on  again  in  their  presence,  when  it  appeared  that 
several  of  the  quarterly  sums  claimed  by  the  petitioners  became 
due  and  in  arrear  when  the  houses  stood  empty,  or  were  in 
the  possession  of  former  tenants  or  occupiers  thereof;  and  a 

(7)  The  ecclesiastical  court  is  seldom  able  to  execute  its  jurisdic- 
tion over  tithe  causes  in  London  ;  for  if  accounts  are  necessary,  or 
if  in  cases  of  fraud  the  prosecution  of  the  right  depends  on  matter 
of  discovery,,  and  in  all  cases  relating  to  customary  payments  y  recourse 
Tnust  be  had  to  another  jurisdiction.     (See  page  560.) 
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Question  thereupon  arising,  whether  such  sums  so  assessed  upon 
tne  several  houses,  for  making  up  certain  annual  sums  of  money 
to  be  paid  in  lieu  of  tithes,  were  become  a  fixed  or  real  charge 
upon  the  houses  whereon  they  had  been  so  assessed,  so  that  the 
Arrears  whicli  became  due  in  the  time  of  former  tenants,  or  when 
the  houses  were  empty,  might  be  levied  on  the  succeeding 
tenants ;  the  further  consideration  of  the  petitions  was  adjourned 
to  Dec.  23^  upon  which  day  the  two  barons  certified  their  opi- 
nion, that  by  the  statute  the  sums  assessed  on  the  several  houses 
are  become  real  charges  upon  the  houses,  so  that  the  arrears 
which  ouffht  to  have  been  paid  by  the  former  occupiers,  or  which 
became  due  when  the  houses  stood  empty,  may  be  levied  by 
distress  and  sale  of  the  goods  of  the  present  occupiers :  and 
lord  Harcourt  declared  he  intirely  concurred  in  opinion  with  the 
barons,  and  that  the  petitioners  were  at  liberty  to  apply  to  him 
for  warrants  of  distresses,  as  prayed  by  their  petition*  SAli,  639. 
And  in  the  case,  ex  parte  CroxaU^  minister  of  the  united  par 
rishes  of  St.  Mary  S(Hnerset  and  St.  Mary  Mountshaw,  Apr.  25, 
1748 ;  where  the  lord  mayor  had  heard  the  parties,  and  was  of 
(pinion  not  to  grant  the  warrant,  and  thereupon  it  was  urged 
that  the  lord  mayor's  determination  was  final,'  and  nothing  fur- 
ther could  be  done;  lord  Hardwicke  said,  that  the  lord  mayor's 
determination  is  final  only  in  cases  of  appeal  brought  before  him, 

r  S&6  1  ^^^  ^^'^  ^^  ^^y  ^^^  ^^  ^^^  to  do  is  to  issue  his  warrant,  which 
having  refiised  to  do,  the  lord  chancellor  held  that  he  had  juris- 
diction to  inquire  whether  the  lord  mavor  had  done  riffht  in 
refusing  the  warrant;  and  if  of  opinion  the  lord  mayor  had  done 
wrong)  ne  could  then  issue  his  own  warrant  for  levying  the  assess- 
ment    3  Atk.  639. 

In  the  case  of  Ttie  Warden  and  Minor  Canons  of  St.  PauCi 
V.  Morris^  the  bill  filed  bv  the  plaintiffs  stated  their  title,  as  par- 
son and  proprietors  of  the  church  of  St.  Gregory,  under  letters 
patent,  24th  Hen.  6.,  to  all  tithes,  &c.  within  vxq  said  parish :  It 
stated  also  the  decree,  made  on  the  23d  Feb.  1545,  in  pursuance 
of  the  statute  37  Hen.  8.  c.  12.,  by  which  it  was  ordered,  that  the 
inhabitants  of  London  should  pay  tithes  at  the  rate  of  2s.  9d. 
in  the  pound:  The  bUl  fiirther  stated  the  act  of  parliament 
22  Ck.  2.  r.  11.  for  rebuilding  the  city  of  London,  by  which  the 
parishes  of  St.  Mary  Magdalen,  Old  FisA-street,  and  St.  Gregory 
were  united,  and  the  act  22  &  23  CA.  2.  c.  15.,  by  which  the  tithes 
of  those  two  parishes  were  fixed  at  120/.,  both  those  acts  saving 
expressly  the  right  of  the  plaintiffs  to  the  tithes  of  the  parish  of 
St.  Gregory ;  and  the  bill  prayed  an  account  of  the  tithes  due  fix>m 
the  defendants,  occupiers  of  houses  within  the  said  parish.  After 
two  trials  at  bar  in  favour  of  the  claim  of  the  plaintiffs  to  tithes 
at  25.  9d.  in  the  pound,  upon  an  issue  whether  any  and  what 
less  sum  had  been  paid,  a  motion  was  made  for  a  new  trial  on 

15 
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the  ground  that  evidence  had  been  improperly  rejected.  The 
court  refused  to  grant  a  new  trial,  being  of  opinion  that  the 
evidence  offered  on  the  part  of  the  defendants,  though  proving 
that  a  less  sum  than  25.  9d.  in  the  pound  had  been  paid,  did  not 
shew  any  certain  payment  in  lieu  of  tithes.     9  Fes.  1 56. 

In  some  places,  particularly  in  the  neighbourhood  of  Xiondon,  Custo- 
though  not  within  the  ci^,  and  therefore  not  within  the  37  H.  8.,  ""J  *^*^ 
a  sum  of  money  is  paid  for  each  house,  in  the  nature  of  a  modus  i^tin"*^ 
decimandi.  See  Hobart,  10. ;  and  Dr.  Grran^s  case,  1 1  Mep.  15.  In  London. 
Pocock  V.  Titmarsh,  Bunb.  102.,  it  appeared  that  this  payment,  (^ 
which  was  125.  per  house,  was  the  only  provision  for  the  vicar  of  ^'      '^ 
St.  Saviour's  Southwark;    and  the  court  decreed  an  account 
without  directing  an.  issue.] 

For  the  stipends  of  the  ministers  of  the  fifty  new  churches, 
provision  is  made  by  the  several  acts  of  parliament  relatkig 
thereunto,  to  be  raised  from  the  duties  on  coals. 

There  are  moreover  several  particular  statutes  for  particular  [Particalar 
churches,  in  London  and  elsewhere.  churches.] 

After  all,  these  pecuniary  compensations,  however  reasonable 
at  first,  must  in  process  of  time  become  insufficient,  as  the  value 
of  money  decreaseth.  And  this  hath  been  the  case  of  all  mo- 
•^uses ;  which,  at  the  time  of  their  commencement  were  the  real 
value  of  the  tithes.  On  the  other  hand,  it  must  be  acknowledged 
that  the  payment  of  tithes  in  kind  is  in  many  respects  trouble- 
some and  inconvenient.  If  a  method  could  be  establidied,  that 
the  minister  should  receive  an  equivalent  durable,  and  not  liable 
to  diminution  by  the  fluctuation  of  money,  tlie  people  generally 
would  be  desirous  to  purchase  their  tithes  at  the  highest  suppo&- 
able  estimation:  which  if  employed  in  a  purchase  of  land,  the 
value  thereof  would  continue  in  proportion  ai^  the  tithes  would 
-have  done,  forasmuch  as  the  annual  rent  of  the  land  will  alwajrs 
•  be  according  to  its  produce. 

Form  of  a  lease  of  tithes. 

nj^HIS  indenture^  made  the day  of —    ■  '   '     in  the  year 

— — between  A.  B.  rector  of  the  parish  of         — in  the 

county  of of  the  one  part^  and  G.  D.  ^ '- — in  the 

parish  c^-- and  county  of yeoman^  (^the  other  part^ 

Witnesseth^  that  the  said  A.  H^^for  and  in  consideration  of  the  rent  [  567  ] 
hereinafter  reserved  and  contained^  hath  demised^  granted,  and  to 
farm  let,  and  by  these  presents  doth  demise,  grant,  and  to  farm  let, 
unto  the  said  C.  D.,  his  executors,  administrators,  and  asdgns,  all 
and  aU  manner  of  tithes  of  com^  grain,  hay,  and  herbage,  yearly 
groiwing,  increasing,  or  happening  nmthin  the  said  parish  if 
and  aUprofUs  of  what  hind  soever  belonging  to  ike  parsonage  ^or 
rectory  there :  To  have,  hold^  receive,  and  take  aU  and  eoery  the 
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Uud  tifhes  and  pro/Us  unto  the  said  C.  D.,  Ms  executors^  admnis- 

trators^  and  assigns^Jrom  the  dajf  (^tke  date  (^  these  presents^  for 

and  during  and  unto  thejidl  end  and  term  of  twenii^-one  years 

Jrom  thence  next  ensuing,  andJvUy  to  he  completed ;  if  he  the  said 

A.  B,  shall  so  long  continue  rector  of  the  said  parish  of -* 

Yielding  and  paying  therefore  yearly  and  eoery  year  during  the 
said  term  unto  the  said  A.  B.  and  his  assignsj  the  rent  or  sum  of 

'  at  and  upon  the  days by  even  and  equal  portions. 

Prodded  alwaySj  that  if  the  said  rent  or  any  part  there^  shall  he 

behind  and  unpaid  by  the  space  of days  after  the  days  and 

times  appointed  and  limited  for  the  payment  thereof,  then  this  pre- 
sent demise  and  every  thing  herein  contained  shall  cease,  determine, 
and  be  void.  And  the  said  C.  D.  doth  for  himself,  his  executors, 
administrators,  and  assigns,  and  for  evefyqfthem,  covenant,  promise, 
and  grant  to  and  with  the  said  A.  B.,  his  executors  and  adminis- 
trators,  and  to  and  with  evefyqfthem,  by  these  presents,  that  lie  the 
said  C.  D.,  his  executors,  administrators^  or  assigns,  shall  and  will 
from  time  to  time,  and  at  all  times  during  the  continuance  of  this 
demise,  well  and  truly  pay  and  satisfy  the  rent  (foresaid,  at  the  days 
and  times  aforesaid  appointed  for  the  payment  thereof;  and  also 
shall  and  will  pay  and  discharge  all  taxes  which  shall  be  imposed 
upon  the  said  demised  premises,  or  in  respect  thereof,  by  act  of  par- 
liament or  otherwise^  And  the  said  A.  B.,for  himself,  his  executors, 
and  administrators,  and  every  of  them,  doth  covenant,  promise,  and 
grant  to  and  with  the  said  CD.,  his  executors,  administrators,  and 
assigns,  and  to  and  with  every  of  them,  by  these  presents,  that  for 
and  under  the  rents  and  covenants  hereinbefore  reserved  and  con- 
tained on  the  part  of  the  said  C.  D.,  his  executors,  administrators, 
or  assigns,  to  be  paid  and  performed,  he  the  said  C.  D.,  his  executors, 
administrators,  and  assigns  shall  and  may  have,  hold,  and  enjoy  the 
tithes  and  premises  (foresaid,  and  eoery  peart  and  parcel  thereof,  dun- 
ingthe  said  term  hereby  granted,  without  any  let,  trouble,  molestit- 
titm,  interruption,  or  denial  of  him  the  said  A.  B.,  or  his  assigns, 
r  568  ]  or  any  other  person  or  pers(ms  claiming  or  to  claim  by,  from,  or  un- 
der him.  In  witness  whereof  the  parties  to  these  presents  have  in- 
terchangeably set  their  hands  and  seeds,  the  day  and  year  first  dhaoe 
written. 

Signed,  s€(ded,  and  delivered  {having  A.  B. 

been  first  duly  stamped)  in  thepre^  C.  D. 

sence  of  E.  F, 

G.H. 

Note :  It  is  said  generally  in  some  books,  that  a  verbal  lease  of 
tithes  is  not  good.     Others  say,  that  tithes  may  be  granted  for 
one  year  without  deed,  but  no  longer.      Odiers  distinguish,  and 
say,  that  a  grant  of  tithes  even  for  one  year  is  not  good  by  way  of 
lease,  but  may  be  good  by  way  of  sale.     Others,  to  the  like  pur** 


pose,  affirm,  that  if  the  parson  agrees  with  the  parishioner,  that 
such  oarishioner  shall  keep  back  his  own  tithes  for  a  year,  this  is 
a  good  bargain  by  way  of  retainer ;  but  if  he  grants  to  hun  the 
tiAes  of  another,  though  it  be  but  for  a  year,  it  is  not  good  unless 
it  be  by  deed.  Cro.Ja.  613.  1  Molts  Hep.  174.  God.  S5^. 
Freem.  Rep.  234.     2  Bromd.  17.  (0 

%it\t  for  ortier0.    See  ^rtiinatiotu 

Coleratton.    See  S[>i00etiter0» 

%tmb  0tom0.    See  ]IBundl. 

'^ratidldtion.    See  ]Bi0Bop0. 

CtansSub^tdtitidtion.    See  iLorft'jJ  Supper. 

%tm  in  the  church  yard.    See  CBucc&» 


T^  RENTALS,  trigintalia,  were  masses  for  souls  departed,  to 
be  said  thirty  times  in  such  order  as  should  be  appointed ;  or 
for  thirty  days  together;  or  otherwise  every  thirtieth  day :  ac- 
cording to  the  direction  of  the  donor  or  founder,  who  instituted 
a  stipend  for  that  purpose. 


SCtopet* 

^ROPER,  troperium^  is  the  book  which  containeth  the  se- 
quenoes,  which  were  devotions  used  in  the  church,  after 
reading  of  the  epistle.     Land.  251. 

(Q  Tithes  may  be  leased ;  but  a  lease  for  more  than  one  vear  must 
be  by  deed,  as  they  are  not  capable  of  livery  and  seisin,  but  lie  merely 
in  grant.  3  Bac.  Ab.  338.  Where  it  is  added,  that,  to  make  a  lease 
for  a  year  good,  it  ought  not  to  be  entered  into  till  after  the  corn  is 
sown ;  for  then  such  agreement  is  in  the  nature  of  a  sale  or  chattel 
in  esse,  which  needs  no  writing.  A  lease  of  tithes  by  deed  '^  for  all 
the  time  the  lessor  should  contmue  vicar,"  is  good,  as  an  estate  for 
life,  determinable  on  the  event  of  his  ceasing  to  be  vicar.  Bretver  v. 
Hillf  2  Anst.  R.  413.  [Leases  of  tithes  in  Ireland  for  21  years  bind 
the  successor.  3  G.  4.  c.125.     See  generally,  antCf  441.] 
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^lINICi  htnicoj  was  the  sabdeaoon's  ^annent,  whidi  he  wore 
in  aenring  the  priest  at  the  celebratxm  of  the  mass.    UmL 
252. 
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Printed  Ijy  A.  Stnihan,  Law-Printer  to  His  Mtgesty, 
Printers- Street,  London. 
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